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Eleventh Circuit Opinions 

 

In re Antonini 

---F. App’x---, 2014 WL 523391 (11th Cir. Feb. 11, 2014) 

 

 Section/Rule/Keywords: 11 U.S.C. § 303(i); Involuntary Chapter 7; Bad Faith; 

Punitive Damages 

 

 Summary:  Antonini commenced an involuntary Chapter 7 case against Duran, 

alleging Duran was insolvent and owed him money.  Later, Antonini filed his own 

voluntary chapter 7 case.  In the interim, the bankruptcy court dismissed Duran’s 

involuntary case.  After his case was dismissed, Duran filed an adversary 

complaint against Antonini seeking damages under § 303(i), which allows 

punitive damages against the petitioner in an involuntary case who commenced 

that case in bad faith.  The bankruptcy court awarded damages to Duran under § 

303(i), and the district court affirmed.  On appeal, the Eleventh Circuit held that 

there was sufficient evidence of “bad faith” supporting damages under § 303(i) 

where the record was “replete” with evidence of bad faith.  Examples of evidence 

supporting bad faith included (i) on the date Antonini filed the involuntary petition, 

he signed an affidavit stating Duran was worth over $100 million; (ii) Antonini had 

not conducted any due diligence; (iii) Antonini stated he had filed the petition 

because it was the best way to collect the money he was owed; and (iv) he was 

never able to establish the validity of the debts Duran allegedly owed him. 

 

Dunn v. Advanced Medical Specialties, Inc. 

--- F. App’x ---, 2014 WL 503050 (11th Cir. Feb. 10, 2014) 

 

 Section/Rule/Keywords: Judicial Estoppel; Real Party In Interest; Subject Matter 

Jurisdiction 

 

 Summary:  In a non-bankruptcy court employment discrimination case, the 

district court granted summary judgment against the plaintiff because she had 

previously filed a Chapter 7 case without scheduling the employment 



discrimination claim (which had been pending for two months at that time).  On 

appeal, the Eleventh Circuit affirmed, explaining that “when a debtor fails to 

disclose a pending lawsuit to the bankruptcy court, while having knowledge of the 

lawsuit and a motive to conceal it, the doctrine of judicial estoppel bars the 

undisclosed action from proceeding.”  The Eleventh Circuit also noted that, even 

if the Debtor had notified her attorney but the lawsuit was still omitted from the 

schedules, judicial estoppel would still apply.  Finally, the Eleventh Circuit held 

that the fact that the trustee was the “real party in interest” to the discrimination 

lawsuit did not affect the district court’s subject matter jurisdiction to enter 

summary judgment on the basis of judicial estoppel. 

 

District Court Opinions 

 

In re Sagmore Partners, Ltd., Bankruptcy Appeals 

---B.R.---, 2014 WL 794333 (S.D. Fla. Feb. 26, 2014) (Rosenbaum, J.) 

 

 Section/Rule/Keywords:  11 U.S.C. §§ 365(b)(2)(D), 1123, and 1124; 

Impairment; Default Interest; Cure 

 

 Summary:  The issue before the district court was whether, under §§ 1123 and 

1124, a Debtor is required to pay interest at the default rate to meet the “cure” 

requirement to render a claim unimpaired for the purposes of a Chapter 11 plan.  

The court held that the plain language of § 1123(d) required payment of default 

interest to render the claim unimpaired if the agreement and state law so 

required.  In so holding, the Court interpreted § 365(b)(2)(D) to mean that only 

non-monetary penalty rates are excused from being cured, meaning monetary 

penalty rates must be cured before a creditor is “unimpaired.”  The court also 

disagreed with the position of some prior courts that § 1123(d) applied only to 

consumer bankruptcy cases and not corporate bankruptcy cases. 

 

Milian v. Wells Fargo & Company 

---B.R.---, 2014 WL 953458 (S.D. Fla. Feb. 18, 2014) (Moore, J.) 

 

 Section/Rule/Keywords:  28 U.S.C. § 1334(c)(1); Permissive Abstention; Judicial 

Estoppel 

 

 Summary:  Debtor filed a pro se, no-asset Chapter 7 case on the eve of a 

foreclosure trial related to her homestead.  Debtor then filed an adversary 

complaint asserting claims against Wells Fargo (which were in the nature of the 



affirmative defenses the Debtor raised in the state court proceeding).  Wells 

Fargo filed a motion under § 1334(c)(1) requesting that the bankruptcy court 

abstain from exercising jurisdiction over the adversary proceeding, which the 

bankruptcy court granted.  On appeal, applying a fourteen-factor test, the district 

court held that abstention was not error.  Among the primary factors considered 

by the district court were that the Debtor had claimed the residence as exempt 

(so it would have no effect on administration of the estate), that the issues had 

already been raised in state court, and forum shopping would be encouraged if it 

exercised jurisdiction over the state-court claims.  

 

Cutuli v. Elie, 

2014 WL 584211 (S.D. Fla. Feb. 14, 2014) (Marra, J.) 

 

 Section/Rule/Keywords:  Collateral Estoppel, Objection to Proof of Claim 

 

 Summary:  In 2009, Elie obtained a judgment against Cutili in California.  Two 

years later, Elie served Cutili with a renewal of judgment.  By not responding to 

the renewal of judgment, Cutili defaulted, which re-established the amount of the 

prior judgment.  Cutili later filed a chapter 7 case, and Elie filed a claim based on 

the California judgment.  Cutili objected to the amount of the judgment, asserting 

that part of the judgment had been paid.  The bankruptcy court held that Cutili 

was barred from challenging the amount of the judgment as a result of the 

renewal of judgment. On appeal, the district court affirmed, holding that, under 

California law, collateral estoppel applied to the defaulted renewal of judgment 

(entered by default) because Cutili had a full and fair opportunity to litigate the 

issues and there had been an express finding regarding balance of the judgment. 

 

In re Land Resource, LLC 

---B.R.---, 2014 WL 521080 (M.D. Fla. Feb. 10, 2014) (Honeywell, J.) 

 

 Section/Rule/Keywords:  28 U.S.C. § 157(b)(2)(C); Rule 9019, Federal Rules of 

Bankruptcy Procedure; Bar Order; Settlement 

 

 Summary:  Chapter 7 trustee settled claims of the debtor against a third party 

defendant.  The settlement agreement included a bar order preventing creditors 

of the debtor from bringing certain claims against the third party defendant 

relating to the Debtor’s business activities.  The trustee moved for bankruptcy 

court approval of the settlement, which was granted.  On appeal, the district court 

held that (i) the bankruptcy court had constitutional authority to approve the bar 

order because the Supreme Court’s opinion in Stern v. Marshall only affected the 



bankruptcy court’s authority to enter final judgments on state law claims; (ii) the 

bankruptcy court had statutory authority to enter the bar order because there was 

a nexus between the enjoined litigation and the bankruptcy proceeding (i.e., the 

bar order included only claims relating to the Debtors); and (iii) the bankruptcy 

court did not abuse its discretion in approving the bar order based upon the four 

Munford factors.   

 

In re Chesley 

2014 WL 505134 (M.D. Fla. Feb. 7, 2014) (Covington, J.) 

 

 Section/Rule/Keywords: Rule 12(f), Federal Rules of Civil Procedure; 

Exemptions, Conversion from Chapter 13 to Chapter 7; 

 

 Summary:  Debtor filed a chapter 13 case.  In his schedules, Debtor claimed as 

exempt certain settlement proceeds, and the Chapter 13 trustee objected.  The 

trustee prevailed summary judgment on the exemption issue, and Debtor 

appealed.  After Debtor appealed, his case was converted to a chapter 7 case.  

After conversion, the Debtor represented to the district court in the appeal that 

the Chapter 7 trustee had not objected to his exemptions.  The trustee moved to 

strike that statement under Rule 12(f) because it implied that the Chapter 7 

trustee had taken no position on the exemptions (when in fact, the Chapter 7 

trustee had not been appointed at the relevant time).  The district court denied 

the motion to strike, explaining that the statement was not sufficiently redundant, 

immaterial, or scandalous, and, to the extent the statement was misleading, the 

Court was fully advised of the procedural framework of the case. 

 

Bankruptcy Court Opinions 

 

In re Hudson 

2014 WL 837490 (Bankr. M.D. Fla. Feb. 28, 2014) (Funk, J.) 

 

 Section/Rule/Keywords:  11 U.S.C. §§ 1227, 1229; Chapter 12; Plan 

Modification; Property of the Estate. 

 

 Summary: Debtors, filed a Chapter 12 case after termination of a ccontract with 

its main supplier.  A Claim against supplier was included as a contingent asset 

on Schedule B.  When the plan was confirmed, it required any net proceeds from 

settlement with supplier go to unsecured creditors.  Post-confirmation, Debtors 

received (but did not inform the trustee of) a grant related to pre-petition losses 



and settlement proceeds from the supplier.  The trustee moved to modify the 

plan under § 1229, claiming the grant was a pre-petition asset and should have 

been included in the plan.  The trustee also requested that the settlement 

proceeds, which had already been spent, be turned over.  The court held that the 

plan could be modified under § 1229 to include the net proceeds from the grant 

(Debtors acquired the grant after commencement of their case, but before the 

case had been closed, dismissed, or converted to a case under Chapter 7), and 

that the grant could be included in a one-time lump sum payment without 

violating § 1229(d)(2). 

 

In re Cargo Transportation Services, Inc. 

---B.R.---, 2014 WL 702571 (Bankr. M.D. Fla. Feb. 24, 2014) (Williamson, J.) 

 

 Section/Rule/Keywords:  Prevailing Party Attorneys’ Fees; Critical Vendor 

 

 Summary:  A transportation company filed a Chapter 11 case.  Thereafter, the 

Court entered a Critical Vendor Order authorizing post-petition payments to 

critical vendors.  Consistent with that order, the Debtor then entered into a 

Payment Agreement with a critical vendor (“CV”) that included an attorneys’ fees 

provision.  Later, a Chapter 11 Plan was confirmed that appointed a Plan Trustee 

who, under the Confirmation Order and Critical Vendor Order, had authority to 

recover payments to critical vendors that didn’t comply with their agreements with 

the Debtor.  When the Plan Trustee attempted to avoid and recover payments to 

CV, CV included a request in its answer for costs and attorneys’ fees.  The 

trustee moved to strike the costs and fees request.  The court granted the motion 

to strike, acknowledging that the Trustee was alleging a breach of the Payment 

Agreement, but concluding that the Plan Trustee’s actual claim for relief was 

asserted under the Critical Vendor Order and Confirmation Order, not the 

Payment Agreement.   

 

In re British American Insurance Company Limited 

2014 WL 793105, (Bankr. S.D. Fla. Feb. 27, 2014) (Kimball, J.) 

 

 Section/Rule/Keywords:  28 U.S.C. § 157; Rule 9033, Federal Rules of 

Bankruptcy Procedure; Non-Core Proceedings 

 

 Summary: In an adversary proceeding relating to non-core claims under 

Florida law, the bankruptcy court entered a Proposed Order Granting in Part 

Defendants’ Motion to Dismiss.  At the end of the opinion, the bankruptcy court 

noted by footnote that, under 28 U.S.C. § 157(c)(2), bankruptcy courts may enter 



final orders and judgments in a non-core proceeding only with the consent of all 

the parties.  That consent may be provided expressly or through the parties’ 

failure to object.  Because it was unclear whether the parties had consented 

expressly or through failure to object (there was confusion about the deadline to 

object to the court’s authority to enter final orders and judgments in the 

proceeding), the court explained that, instead of filing the Proposed Order as a 

final order, the order was being filed as proposed findings of fact and conclusions 

of law under Rule 9033, Federal Rules of Bankruptcy Procedure. 

 

In re Brown 

2014 WL 983532 (Bankr. M.D. Fla. Feb. 11, 2014) (McEwen, J.) 

 

 Section/Rule/Keywords:  11 U.S.C. § 105; § 95.281, Fla. Stat.; Claim Objection 

 

 Summary:  The Chapter 13 Debtor objected to a mortgage lien under the five-

year statute of limitations provided in § 95.281, Fla. Stat.  The court concluded 

that the five-year statute of limitations under § 95.281 begins to run at the time 

the mortgagee exercises the right to accelerate.  Here, the Court granted the 

objection because the lender had accelerated over five years prior to filing its 

action to foreclose, meaning the mortgage lien had expired as a matter of law. 

 

In re Rancourt 

2013 WL 504082 (Bankr. M.D. Fla. Feb. 7, 2014) (Jennemann, J.) 

 

 Section/Rule/Keywords:  11 U.S.C. § 727; Discharge Objection 

 

 Summary:  Creditor objected to Chapter 7 Debtors’ discharge under §§ 

727(a)(2)(A), (a)(3), (a)(4), and (a)(5).  The bankruptcy court concluded that the 

creditor failed to meet his burden of proof.  Under § 727(a)(2), the creditor failed 

to show intent to hinder, delay or defraud.  Under § 727(a)(3), the creditor failed 

to specifically identify any record Debtors failed to maintain.  Under § 727(a)(4), 

the court concluded that the alleged false oath of the Debtors was an innocent 

mistake, not done with fraudulent intent.  Under § 727(a)(5), the creditor could 

not establish that the Debtors failed to satisfactorily explain the loss of assets 

they had previously owned. 

 

 

 

 

 



In re Adams 

2014 WL 409043 (Bankr. M.D. Fla. Feb. 4, 2014) (Delano, J.) 

 

 Section/Rule/Keywords: 11 U.S.C. § 1327(a), Res Judicata, Confirmation Order, 

Exemptions 

 

 Summary:  Two years after confirmation of their Chapter 13 plan, Debtors sought 

to amend their schedules to claim an exemption for property not previously 

claimed as exempt.  The amendment would have resulted in a reduction of the 

amount Debtors were required to pay their unsecured creditors.  Court held the 

Debtors could not amend Schedule C post-confirmation because, under § 

1327(a), the provisions of a confirmed Chapter 13 plan are res judicata on 

debtors and creditors alike. 

 

In re Thoemke 

2014 WL 443890 (Bankr. M.D. Fla. Feb. 4, 2014) (Delano, J.) 

 

 Section/Rule/Keywords: 11 U.S.C. § 707(b), Dismissal, Conversion from Chapter 

13, Means Test 

 

 Summary: Debtors filed a Chapter 13 case.  After the Debtors converted their 

case to Chapter 7, the U.S. Trustee moved to dismiss the case under § 707(b).  

The court denied the U.S. Trustee’s motion to dismiss, holding that § 707(b) does 

not apply to a Chapter 7 case that was originally filed under Chapter 13.  

Acknowledging the split among bankruptcy courts nationally, the court was 

persuaded by reasoning set forth in In re Layton, 480 B.R. 392 (Bankr. M.D. Fla. 

2012).  The court explained that the “common sense” concerns of the contrary 

position are assuaged by other tools at the court’s disposal, including its ability to 

dismiss cases under §§ 105(a) and 707(a), and its inherent authority to sanction 

abusive litigation practices. 


