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9.  Supports HR 2533 re: Chapter 11 Bankruptcy Venue Reform Act of 2011. [REVISED/UPDATED WITH 

POSITION #12] 

 

10.  Supports enactment of a separately credited financial literacy course as a prerequisite for high 
school graduation and a standard high school diploma, consistent with the requirements set forth in HB 
367 and SB 212. 
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3.  Opposes legislation that would transfer the functions of the Division of Corporations in the 

Department of State to the Department of Revenue. 

 

4.  Opposes “sunset” of the Division of Corporations of the Department of State. 
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streamline the transfers of businesses and stocks of goods. 
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May 26, 2017 
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2.  Supports changing the substantive law that governs international commercial arbitration in Florida, 
specifically by adoption of the UNCITRAL model international commercial arbitration law. 
 
3.  Opposes HB 1135 (2009 Session) and SB 2192 (2009 Session) proposing creation of the Florida 
Consumer and Small Business Arbitration Act. 
 



4.  Supports legislation providing for award of attorney’s fees for time incurred litigating the amount of 
attorney’s fees a prevailing party may recover pursuant to a fee-shifting provision of a statute, rule or 
contract. 
 
5.  Opposes SB 1294 & HB 1273 (2011) or similar legislation regarding the choice of foreign laws, legal 
codes, or systems that declare certain court decisions rendered under such laws, codes, or systems are 
void, that certain choice of venue or forum provisions in contracts are void, or that claims of forum non 
conveniens or related claims must be denied under certain circumstances. 
 
6.  Supports update and modernization of the Florida Arbitration Code, F.S. Ch. 682, via enactment of 
the Revised Uniform Arbitration Act ("RUAA"). 
 
7.  Opposes amendments to F.S. §48.031 re service of process, and to F.S. §56.27 re executions and 
payment of money collected, as proposed in SB 1268 (2013) and HB 1379 (2013). 
 

Intellectual Property / Computer Law 

 
July 29, 2016 
 
1.  Supports Revised Model Trademark Act, Ch. 495, Florida Statutes. 
 
March 24, 2017 
 
2.  Opposes changes that weaken contracts governed under current franchise laws and expand claims 
available under Florida’s Unfair and Deceptive Trade Practices Act. 
 
Judiciary / Administration of Justice 
 
July 29, 2016 
 
1.  Supports adequate funding of the state courts' system, state attorneys' offices, public defenders' 
offices, and court-appointed counsel. 
 
2.  Supports legislation consistent with the Supreme Court of Florida’s certification of need for additional 
judges. 
 
3.  Supports the funding and allocation of appropriate and necessary resources to fund complex 
business litigation pilot projects in the 9th, 11th, 13th, and 15th judicial circuits, provided that pilot 
project funding is to be in addition to existing court funding. 
 
4.  Supports adequate funding for civil legal assistance to indigent persons through the Florida Access to 
Civil Legal Assistance Act. 
 
February 6, 2017 
 
5.  Opposes term limits for judges at any level of Florida’s state court system. 
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I.
INTRODUCTION

Although this case has a long and complicated history (the appellate Record

is 20 volumes totaling 4,103 pages), the instant Appeal presents only a single de

novo issue of law--whether libelous statements made by a corporate officer to the

corporation's outside Board of Directors, who are not employees of the corporation,

are publications subject to a qualified privilege, as Plaintiff Hullick contends; or

whether they are not publications, as the Defendants contended and the trial court

ruled (RAlOl).'

Two primary authorities were invoked by the Parties on this question. The

Plaintiff relied upon Southern Bell Telephone & Telegraph Co. v. Barnes, 443 So.

2d 1085, 1086 (Fla. 3d DCA 1984), which held that even within a corporate

structure, in proper cases "publication of slander can occur in intra-corporation

communications," "submitting the question of qualified privilege to a jury." The

Defendants relied upon American Airlines, Inc. v. Geddes, 960 So. 2d 830, 833 (Fla.

3d DCA 2007), which also dealt solely with intra-corporate communications,

holding that "[w]hen the entity alleged to have committed the defamation is a

corporation, the courts have held that statements made to corporate executive or

, There were two Defendants below. The trial court retained one Count against
Defendant Gibraltar Private Bank and Trust Company ("Gibraltar"), and therefore
this Appeal concerns only Defendant Hayworth. The arguments advanced here
would apply to Gibraltar as well as Hayworth.,
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managerial employees of that entity are, in effect; being made to the corporation

itself, and thus lack the essential element of publication" (emphasis added). See id.

at 834 ("All communication between American executive/managerial employees are

considered to be the corporation talking to itself, and ... lack the essential element

of publication to a third party") (emphasis added).

Notwithstanding that Geddes shelters only intra-corporate communications to

a "corporate executive or managerial employee[]" (emphasis added), whereas the

statements here were made to non-employees--Gibraltar's Board Members--the

Defendants contended that because the outside Board Members assertedly have

managerial responsibilities, even though they are not employees, they nevertheless

fell within the Geddes formulation. This would define the statements made by

Hayworth/Gibraltar to the outside Directors as intra-corporate communications,

which therefore would not be considered to be publications. A predecessor trial

Judge (Walsh,J.) agreed with the Plaintiff on this point, and rejected the defense of

no publication (see R. 3846, Ex. E, 11/22/16 Tr. at 93-94). The successor Judge

(Hendon, J.) agreed with the Defendants (R. 4101).

Here the issue of publication raises three inquiries: 1) whether to apply the

Barnes decision by its express terms, or instead interpret Geddes to extend the

protective umbrella of non-publication to non-employee outside Directors who

assertedly have managerial responsibilities; 2) whether acceptance of this

2
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interpretation of Geddes would mean that one Panel of this Court has overruled a

prior Panel decision; and 3) if so, whether the evidence shows without contradiction,

in the light most favorable to the Plaintiff, that the Gibraltar outside Directors in this

case do indeed exercise managerial responsibilities. The Defendants needed to

satisfy all of these criteria in order to prevail.

II.
STATEMENT OF THE CASE AND FACTS2

A. Hullick's Claim Against Gibraltar and Hayworth. This case is part of

the fallout of the $1.2 billion Ponzi scheme orchestrated by Scott Rothstein. Plaintiff

Jonathan Hullick was Chief Operating Officer (COO) of Defendant Gibraltar;

Defendant Steven D. Hayworth ("Hayworth") was its Chief Executive Officer

(CEO). The central allegation of the Complaint is that Plaintiff Hullick discovered

banking irregularities in Gibraltar's operation that had been engineered by

Defendant Hayworth in order to facilitate Scott Rothstein's undetected movement

of cash in and out of Gibraltar. Hayworth was central to the criminal conspiracy;

Hullick found out about it, and started pushing for an investigation; Hayworth, for

Gibraltar, countered by discharging Hullick, and systematically libeling him;

2 As noted infra, the evidence must be stated in the light most favorable to Appellant
Hullick. We therefore entreat Appellee Hayworth to refrain froin citing only his
own evidence. In 37 years of appellate practice, the undersigned counsel has made
this request countless times. Its rate of success is zero.

3
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Hullick's career was destroyed; and he brought this action against Hayworth and

Gibraltar (see R. 1482). The scheme was eventually discovered and prosecuted, and

Hayworth was fired by Gibraltar's Board of Directors (see infra pp. 13-14).

The only Counts of the Amended Complaint at issue here are Counts XII and

XVI, as they relate to Defendant!Appellee Hayworth. See supra note 1. Both Counts

allege that Hayworth, acting as CEO of Gibraltar, defamed Hullick in statements that

Hayworth made to members of the Gibraltar Board of outside Directors, who are not

Gibraltar employees (see R. 1482 at 17, 21). We will review the specific statements

made at these meetings of Directors. As we also note below, these statements to the

Board were made in the broader context of Hayworth's systematic campaign to

destroy Hullick's career. All statements made by Hayworth in this effort, and all

actions taken to undermine Hullick, are admissible to show Hayworth's motive,

whether such other statements are independently actionable or not.'

As noted below, the events at issue stemmed from Hullick's discovery of

Hayworth's and Gibraltar's complicity in the Rothstein fraudulent enterprise.

3 See, e.g., Hinson v. Titan Ins. Co., 656 Fed. Appx. 482, 489 (11th Cir. 2016) (Fla.
law) (although "this evidence cannot on its own support a bad-faith claim [against
an insurer] because it does not establish [a causal connection with damages],
[n]evertheless, the evidence may be relevant to the 'totality of circumstances'
regarding [the insurer's] handling of [the] claim against its Insured"), quoting Berges
v. Infinity Ins. Co., 896 So. 2d 665, 680 (Fla. 2005); Porter v. Joy Realty, Inc., 872
A.2d 846, 851 (Pa. Super. Ct. 2005) (in addition to "negative and possibly
defamatory statements," "Overdorff's fax to Porter provides strong direct evidence
of her state of mind").

4
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Before Hullick began to follow up on his suspicions, Hayworth had given him a

$100,000 raise seven months before he was fired (R. 2366, Tab 7); a $50,000 bonus

in Gibraltar's deferred compensation plan five months before he was fired (R. 2366,

Tab 8); and a promotion to the title of "Executive Vice-President" three months

before he was fired (R. 2366, Tab 9). The people who worked with Hullick

described him as an "effective banker" who "closely follow[ed] the rules of

banking'" "was very trustworthy,"? and did his work as COO "by the book."

However, Hullick then discovered and exposed banking irregularities that if

curtailed, would threaten Gibraltar's customer Scott Rothstein's theretofore-

unaccountable movement of cash. See infra. In response, Defendant Gibraltar, and

its agent, Hayworth, unleashed relentless pernicious assaults on Hullick's character,

as part of an integrated effort to destroy him, calling into question his emotional

stability, trustworthiness, and fitness as a banker. Hayworth repeatedly and

maliciously defamed Hullick to multiple people in various settings, claiming that

Hullick was "violent," had "anger issues," "could not be trusted". (R. 2366, Tab 10,

Craker Decl. <j[CJ[4 a through e, 6 and 7), "was poison" (R. 2366, Tab 11, Hoffman

4 R. 2366, Tab 5, Sanders Decl. <][3.

5 R. 2366, Tab 21, Molina Dep. 14:2-15:7.

6 R. 2366, Tab 3, Sanders Decl. <][3; R. 2366, Tab 20, Jorge Decl. <][4.

5
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Decl. CJ(3), and was a "rogue" employee whose "false" accusations caused the bank

regulators' "unfounded" investigation of Gibraltar and the Rothstein Ponzi scheme

(see R. 2366, Tab 6, Hubball Decl. CJ(6). The intended and predictable effects were

not confined. to the boardrooms of Gibraltar. They permeated the banking

community. They were the reason that Hullick was fired and could not get ajob.

B. Hullick's Exposure ofthe Criminal Conspiracy. The story began around

2007. In July of 2007, Hullick wrote in a memo:

I have serious concerns about activity in Scott Rothstein's
deposit accounts, including his personal, business, and
IOTA accounts. The frequency and amounts of overdrafts
strongly suggest fraudulent activity. Despite expressing my
concerns to CEO Hayworth, Mr. Hayworth does not interid
to file Suspicious Activity Reports (SARs).[7] If Mr.
Rothstein is engaged in illegal activity, this situation could
present significant risks and potential liability to Gibraltar.

**********

Later the same day, I went to Mr. Hayworth's office and
discussed the matter with him. I explained my concerns in
detail to Mr. Hayworth, including credit risk, fraud, money
laundering, and the need to investigate and file SARs. Mr.
Hayworth seemed unconcerned and told me that Mr.
Rothstein is a successful, prominent business leader in
Broward County. I responded that the accounts showed
obvious red flags and that some prominent people who
commit fraud were thought to be above suspicion until they
were exposed. Mr. Hayworth then told me that Mr.
Rothstein is a very important client with extensive

7 SAR's are submitted to the Financial Crimes Enforcement Network (FlNCEN) of
the U.S. Department of the Treasury, 31 U.S.C. Sub-Chapter II (see
www.fincen.gov).
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connections who introduces Mr. Hayworth and [Senior Vice
President] John Harris to many new clients. I explained that
Mr. Rothstein's activities were a clear concern based on my
training and experience as an FDIC bank examiner. I
strongly recommended that Gibraltar should investigate and
file SARs. Mr. Hayworth responded that Gibraltar did not
need to file SARs because Mr. Rothstein is so prominent,
and he said that if Gibraltar files SARs then Mr. Rothstein
might move his accounts to another bank.

R. 2366, Tab 3, Hullick July 8, 2007 Memo.

Former Gibraltar Executive Vice-President and Board member Jeremy

Hubball confirmed Hullick's exposure of the serious risk to the bank:

Q, Mr. Hullick had expressed serious concerns to Hayworth that
the client account management style at Gibraltar, in particular
John Harris', posed a serious threat to the bank, its employees,
and its clients. Are you aware of that?

A. Yes.

Q. How did you become aware of that?

A. Well, Jonathan Hullick had complained about John Harris for
a good deal of time. In other words, he objected to the way
John ran Fort Lauderdale. There was a series of constant
tension between John Harris in terms of opening accounts,
dealing with clients, and the operations side of things that
Jonathan Hullick was looking at. So a good example was that
--you know, overdrafts; client's ability to overdraft without
any real consequences, and John Harris was focused pretty
much exclusively on client relationships and growing the
revenue side, bringing clients into the bank--I think all of the
market managers benefitted from a compensation plan that
rewarded them for that sort of thing--and Harris and Hullick
were absolute oil and water because Jonathan Hullick was
saying, you know, you shouldn't be doing these different
things and Harris, instead of complying, objected, went to
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Steve, and so there was-there was a lot of head butting over
that.

R. 2366, Tab 1, Hubball Dep. 70:4"71:2.

As noted, Hullick voiced his concerns privately to Hayworth. Former

Gibraltar CFO, Laura Craker, testified:

Q. What did you overhear Mr. Hullick tell Mr. Hayworth?

A. He was concerned that we had these issues with John Harris,
not getting document exceptions follow-up, they are out there,

lengthy, for a long time, like I'm talking years. He was very

concerned about that. He was very concerned about the .
Rothstein matter, the Rothstein relationship. The AML/BSA

[Anti-Money Laundering Law/Bank Secrecy Act"], the head
of AML/BSA was raising these concerns. We were not

addressing them. We were not filing SARs [Suspicious
Activity Reports]. Yeah, I was in a meeting when Jonathan

was telling Steve, I was in an audit committee meeting and

we discussed the same thing.

R. 2366, Tab 4, Craker Dep. 261:16"262:4.

Craker testified:

Q. So who made the ultimate decision on whether a SAR was
filed or not filed?

A. Steve Hayworth.

Q. Why did Steve Hayworth make the ultimate decision
whether a SARs was filed or not filed?

8 Officially, the Financial Recordkeeping and Reporting of Currency and Foreign
Transactions Act of 1970,31 U.S.C. §5311, et seq.
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THE WITNESS: I don't know. But he did, especially
when it had to do with a very important client.

R. 2366, Tab 4, Craker Dep. 273:13c22.

Craker said:

Q. What was the right thing that Mr. Hullick was trying to get
Mr. Hayworth to do relating to Mr. Rothstein?

A. So Jonathan was trying to get Steve to follow Federal
banking regulations. File SARs, hold John Harris
accountable.

R. 2366, Tab 4, Craker Dep. 291:18-20.

Gibraltar's former Chief Compliance Officer, Charles Sanders, confirmed the

conflict between Hullick and Harris, and Hayworth's failure to hold Harris

accountable:

3. I worked with Jonathan Hullick during his tenure with Gibraltar as
Chief Operating Officer ("COO"). Mr. Hullick was known at Gibraltar
to closely follow the rules of banking. He performed his role and duties
as COO "by the book," and at times experienced resistance from certain
individuals at Gibraltar in trying to perform his duties. One of these
individuals was John Harris, a Market Manager who worked out of
Gibraltar's Fort Lauderdale office.

4. Mr. Hullick expressed his frustration to me that Steven Hayworth,
the Chief Executive Officer at Gibraltar, would not respond to the
concerns that Mr. Hullick expressed to Steven Hayworth about the
document exception reports that were generated from the accounts that
John Harris handled.

R. 2366, Tab 5, Sanders Decl. at !j['J[4-5.
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C. Gibraltar and Hayworth Retaliate. The tension between Gibraltar's

growing profits and Hullick's inquiries came to a head at Gibraltar's October 2008

quarterly market managers' meeting. In front ofHayworth and the market managers,

Hullick confronted John Harris, who had managed the Rothstein relationship at the

Gibraltar Pt. Lauderdale branch, expressing his concern that Harris was skirting

regulations and failing to document suspicious activity in the Rothstein accounts.

Hullick and Harris had a loud argument about Harris' need to comply with banking

regulations, even though Rothstein was Gibraltar's largest customer. See R. 2366,

Tab 1, Hubball Dep. 76:8-77:23. Hayworth then chastised Hullick for his critique

of John Harris. At the conclusion of the argument, Hayworth decided to terminate

Hullick. See R. 2366, Tab 2, Harris Dep. 22:9-16.

The following day, on or about November 3, 2008, when Hullick was not

present, Hayworth informed the market managers' group that he was terminating

Hullick. See R. 2366, Tab 1, Hubball Dep. 78:17.-79:10. Gibraltar had enabled the

$1.2 billion Rothstein Ponzi scheme by failing to comply with banking regulations.

Hullick had exposed this corporate corruption, and was terminated (see R. 2366, Tab

6, Hubball Decl.lJ[4).

Hullick's termination was then followed by repeated false charges that

Hullick had falsely reported banking irregularities to banking regulators, which had

prompted their investigations. As noted, Hayworth repeatedly and maliciously
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defamed Hullick to multiple people in various settings, stating that Hullick was

"violent," had "anger issues," "could not be trusted" (R. 2366, Tab 10, Craker Decl.

<j[<J[4 a through e, 6 and 7), "was poison" (R. 2366, Tab 11, Hoffman Decl. 'Il3), and

was a "rogue" employee whose "false" accusations caused the bank regulators'

''unfounded'' investigation of Gibraltar and the Rothstein Ponzischeme (see R. 2366,

Tab 6, Hubball Dec!' 'Il6).

As the investigation prompted by Hullick's inquiries accelerated, Hayworth

had no choice but to address the Gibraltar Board. Around the time of the publication,

Gibraltar had recently been sold, and was comprised of "private investors" or their

"appointed designees." [d. CEO Hayworth and Executive Vice President Hubball

were the only Directors on the Board who were also employees of Gibraltar. All of

the other outside Directors were prominent members of the community, working for

other companies that they owned and/or managed. See R. 2366, Tab. 29, Second

Hullick Decl. 'Il'll13-20.

At Board dinners the last week of October 2010 and last week ofJanuary 2011

(see R. 2366, Tab 29, Second Hullick Dec!' §26)--both of them at Ruth's Chris Steak

House the night before the formal Board meetings--Hayworth attempted to deflect

his own involvement by blaming "rogue employee" Hullick for an "unfounded"

investigation that was neither "serious" nor "problematic" (R.2366, Tab. 6, Hubball

Decl. 'Il6). At the two dinners, Hayworth told the outside Directors of Gibraltar that
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Hullick's assertedly unfounded accusations were the precipitating cause of the OTS

investigation and audit:

6. In late 2009, Boston Private sold Gibraltar to a group of private
investors. After the sale, several of these private investors either
became board members or appointed their designees as members to
Gibraltar's Board. In 2010, Gibraltar was investigated and audited by

. the Office ofThrift Supervision ("OTS"). At two Board meetings where
I was present, Mr. Hayworth told the existing and newly installed Board
Members that the reason Gibraltarwas being audited was the result of
a "disgruntled and rogue former employee named Jonathan Hullick".
Mr. Hayworth told the Board that the investigation was "unfounded"
and as a result of "false and anonymous accusations made by Mr.
Hullick." Mr. Hayworth assured the Board that the OTS investigation
"was not serious" and "not problematic".

R. 2366, Tab 6, Hubball Decl. at '][6. In addition, Former Gibraltar Chief Financial

Officer ("CFO") Laura Craker stated that she had heard Hayworth defame Hullick

to Gibraltar's Board ("violent", "behavioral problems," "cannot be trusted"). R.

2366, Tab 10, Craker Decl. ']['][4-5.

As noted, this was part of a toxic barrage designed to destroy Hullick's

reputation, and it did. In the aftermath ofthese lies, Hullick, once a fast-rising, high-

earning, in-demand executive with an unblemished record and valuable regulatory

experience, see supra p. 5, was expelled from the banking community, slandered,

and silenced. With his career ended, and emotionally shattered, Hullick was one

more victim of the toxic banking culture created by Rothstein. Rothstein was jailed,

but his enablers like Hayworth and Gibraltar persisted, in order to limit the fallout.
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Eventually, Gibraltar's and Hayworth's wrongdoing, and the false claims

against Hullick, were exposed. In October of 2010, the OTS made on-site visits, and

conducted an audit, to determine Gibraltar's complicity in the Rothstein Ponzi

scheme. The following events followed:

(1) Federal regulators issued a Cease and Desist Order to Gibraltar in October

of 2010. R. 2366, Tab 12;

(2) By May of 2012, Hayworth had been fired by the Board of Directors as

CEO of Gibraltar. Hayworth has actually brought suit against Gibraltar, alleging

that he was unfairly scapegoated for his role in the Rothstein Ponzi scheme:"

(3) The Rothstein Rosenfeldt, Adler P.A. ("RRA") bankruptcy trustee sued

Gibraltar to recover certain fraudulent transfers, and for aiding and abetting the

Rothstein Ponzi scheme. See R. 2366, Tab 13;

(4) The RRA trustee sued three former Gibraltar managers (including John

Harris) for knowingly aiding and abetting Rothstein in violating banking regulations

(R. 2366, Tab 14). This resulted in a settlement for $15 million in payments from

Gibraltar. Because of the settlement, the RRA trustee did not formally add Hayworth

as a defendant, although he had drafted a complaint against him. R. 2366, Tab 15;

9 See Complaint, Hayworth v. Gibraltar Private Bank & Trust Co., et. al, 2016­
004858-CA-Ol (Fla. 11th Cir. Ct. Feb. 26, 2016) (see R. 2366, Tab 22) (suing for
fraud and breach of contract claims, alleging that he was scapegoated by the board
of directors for the fallout from-the Rothstein Ponzi scheme).
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(5) Gibraltar entered into a 2016 Consent Order with the OCC for the payment

of a $2.5 million civil penalty. R. 2366, Tab 16;

(6) Gibraltar consented to a civil money penalty by the Financial Crimes

Enforcement Network, see supra note 7, in the amount of $4 million, of which $2.5

million was concurrent with the penalty imposed by the OCC. R. 2366, Tab 17;

(7) In December of 2015, Lisa Ellis, the former manager of Gibraltar's Ft.

Lauderdale branch, which housed Rothstein's accounts, agreed to a Consent Order

with the OCC, as a result of her failure to properly maintain the Rothstein accounts

during the period 2006 to 2009. R. 2366, Tab 18;

(8) In December of 2015, John Harris, Hayworth's accomplice, agreed with

the OCC to a Consent Order barring him from banking, in which the Comptroller of

the Currency made a finding that:

(1) During the period from 2006 to 2009, Respondent, in his
capacity as Senior Vice President and Market Manager, engaged
in unsafe or unsound practices and breached his fiduciary duty
of care by failing to properly maintain a set of accounts for a
customer who was later found to be operating an illegal Ponzi
scheme ("Relevant Accounts"). In his management of the
relationship, Respondent consistently approved overdrafts and
uncollected balances without regard for the safety and soundness
of the Bank, returned checks marked refer to maker, and failed
to exercise customary diligence or judgment in overseeing the
accounts.

**********

(3) Throughout the management of the Relevant Accounts,
Respondent violated 12 C.F.R. § 163.200 by accepting gifts from
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a Bank customer, including a Rolex watch and high-priced
dinner and sporting event tickets. Respondent didnot disclose
the acceptance of the Rolex watch in a manner consistent with
Bank policy.

R. 2366, Tab 19.

Gibraltar's corrupt corporate culture had been threatened by Hullick, and a

jury could conclude that his termination, and the systematic destruction of his

banking career, were accomplished in order to marginalize and punish him.

Hayworth said that Hullick was "violent," "has behavioral problems," "cannot be

trusted" (R. 2366, Tab 10, Craker Decl.lJ[4), was "crazy," "has a temper," "has anger

issues" (R. 2366, Tab 20, Jorge Decl. lJ[4); "does not understand banking," and is

"poison" (R. 2366, Tab 11, Hoffman Decl.lJ[4); is "a real threat," is "nuts," and "can

do a lot of harm" (R. 2366, Tab 21, Molina Dep. 17:22-20:20). But the jury could

find that Hullick was neither "crazy" nor "rogue." As noted, supra p. 5, before all

this happened, his reputation was stellar. But after Hayworth's assault, his.

reputation was shattered.

III.
ISSUE ON APPEAL

WHETHER THE TRIAL COURT ERRED IN ENTERING
SUMMARY JUDGMENT ON COUNTS XII AND XVI, ON
THE GROUND THAT HAYWORTH'S DEFAMATORY
STATEMENTS TO THE OUTSIDE GmRALTAR
DIRECTORS DID NOT CONSTITUTE PUBLICATIONS.
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IV.
STANDARD OF REVIEW

An Order of Summary Judgment is reviewable de novo. See Volusia County

v. Aberdeen at Ormond Beach, LP, 760 So. 2d 126, 130 (Fla. 2000); Michele K.

Feinzig, P.A. v. Deehl & Carlson, P.A., 176 So. 3d 305, 308 (Fla. 3d DCA 2015). A

trial court's interpretation of existing case law is reviewable de novo. SeePantoja

v. State, 59 So. 3d 1092, 1095 (Fla.), cert. denied, 565 u.s. 1009 (2011); Bank of

America, N.A. v. Delgado, 166 So. 3d 857, 860 (Fla. 3d DCA 2015). On issues of

fact--here, whether the Gibraltar Board of outside Directors has managerial

responsibility within the meaning of the case law concerning publication (assuming

that this is even relevant)--the Court must view the evidence and all reasonable

inferences in the light most favorable to the non-moving party. See Moore v. Morris,

475 So. 2d 666, 668 (Fla. 1985). "[E]ven the slightest doubt" defaults to the non-

moving party. Carbajo v. City ofHialeah, 514 So. 2d 425 (Fla. 3d DCA 1987).

V.
SUMMARY OF ARGUMENT

Barnes and Geddes are not inconsistent. Both of them addressed only intra-

corporate communications. Neither addressed communications to non-employees

such as outside Directors.

Barnes states the general rule that even intra-corporation statements in proper

cases can be actionable. Geddes notes an exception for statements made between
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"executive/managerial employees . . . "(emphasis added). 960 So. 2d at 834. See id.

at 833 ("[S]tatements made to executive or managerial employees of that entity are,

in effect, being made to the corporation itself, and thus lack the essential element of

publication" to third parties (emphasis added).

Geddes does not address statements made to non-employees, such as outside

Directors. It does not address the issue of statements made by corporate managers

to non-employees, who are not equivalent to the corporation itself. The

unambiguous language of Geddes is consistent with the rule that one panel of this

Court cannot overrule the decision of another panel. It is also consistent with the

case law both specifically addressing Barnes and Geddes, and generally addressing

the issue of intra-corporate communications. The Defendants cited no contrary

authority below.

Moreover, even if Geddes did apply to Gibraltar, it applies only to

corporations--not to individuals such as Hayworth. And finally, even if all of the

foregoing were incorrect, there would still be issues of fact as to whether Gibraltar's

outside Board does indeed perform "executive" or "managerial" functions (Geddes),

as opposed to oversight functions. For all of these reasons, the Summary Judgment

on Counts XII and XVI was erroneous.
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VI.
ARGUMENT

THE TRIAL COURT ERRED IN ENTERING SUMMARY
JUDGMENT ON COUNTS XII AND XVI, ON THE
GROUND THAT HAYWORTH'S DEFAMATORY
STATEMENTS TO THE OUTSIDE GIBRALTAR
DIRECTORS DID NOT CONSTITUTE PUBLICATIONS.

A. Barnes and Geddes Are Not Inconsistent. The defamatory statements

made by Hayworth to the non-employee outside Directors are actionable against

Hayworth (and Gibraltar), because they were publications. In Southern Bell

Telephone & Telegraph Co. v. Barnes, 443 So. 2d 1085, 1086 (Fla. 3d DCA 1984),

this Court held that even "in intra-corporation communications," the "publication of

slander can occur," and that the relevant inquiry is whether the speaker was

qualifiedly privileged to make the statement.

Again addressing only intra-corporate communications, this Court clarified the

general rule in American Airlines, Inc. v. Geddes, 960 So. 2d 830, 834 (Fla. 3d DCA

2007), as it relates to statements made internally to executives or managers of a

corporation. It held that "all communication between American executive/managerial

employees are considered to be the corporation talking to itself, and, could not be the

basis for any defamation claim because they lacked the essential element of

publication to a third party" (emphasis added). It said "[S]tatements made to

corporate executive or managerial employees. . lack the essential element of

publication." !d. at 833 (emphasis added).
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The Geddes opinion makes no mention oi'Bames. It does not purport to

overrule Barnes, which could only be done by the Court en banc.v'

This precept informs the interpretation of Geddes. There is a ready--indeed,

literal--reading of Geddesthat is consistent with Barnes. Geddes says that "[a]ll

communication between American executive/managerial employees are considered

to be the corporation talking to itself . . . and lack[] the essential element of

publication to a third party" (emphasis added). It says this twice. The key word

"employees" defines the in-house "executive" or "managerial" persons who

equivalent to the corporation itself for purposes of publication. Thus, by its

unambiguous terms, Geddes does not apply to outside Directors,even if they

exercise managerial responsibilities.

1. The Decisions Cited in Both Geddes and Barnes Are Consistent

with This Reading of Both. Geddes principally relied upon Advantage Personnel

Agency, Inc. v. Hicks & Grayson, Inc., 447 So. 2d 330,331 (Fla. 3d DCA 1984),

which held that a corporation as Plaintiff (here Gibraltar and Hayworth are

Defendants) cannot sue an outside vendor for defamation where the outside vendor

10 See In re R. 9.331, Determination of Causes by a District Court of Appeal En
Bane, Fla. R. App. P., 416 So. 2d 1127, 1128 (Fla. 1982), cited in Gonzalez v.
Florida Unemployment Appeals Comm 'n, 80 So. 3d 335, 342 (Fla. 3d DCA 2010)
("Stare decisis mandates one panel of a district court may not overrule the decision
of another"); Wood v. Fraser, 677 So. 2d 15, 18 (Fla. 2d DCA 1996).
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made defamatory statements to the corporation's sales manager--its in-house

employee--because there was no publication:

[T]he [vendor's] statements are, in effect, being made to the
management of the corporation and thus to the corporation itself in the
person of one of its executive or managerial employees. The corporation
has no cause of action for slander under these circumstances as the
essential element of publication to a third party is lacking.

[d. (emphasis added). Advantage holds only that a statement made to "executive or

managerial employees" is not a publication (emphasis added). It has nothing to do

with statements made to outside Directors.

Incontrast, in stating the rule that "publication of slander can occur in intra-

corporation communications", this Court in Barnes cited authorities in which the

company (or in one case, the City of Kissimmee) was entitled to a qualified

privilege--not a non-publication ban. See Glynn v. City of Kissimmee, 383 So. 2d

774 (Fla. 5th DCA 1980) (in city employee's defamation suit against city, arising out

of employee's supervisor accusing him of being drunk on the job, issues of material

fact existed as to whether the supervisor's statements were made with malice or to

too wide an audience, precluding summary judgment against the City); Arison

Shipping Co. v. Smith, 311 So. 2d 739, 741 (Fla. 3d DCA 1975), cert. denied, 327

So. 3d 31 (Fla. 1976) (intra-corporate communications made to lower echelon

employees were not made in good faith; the recipients had no interest in them; they

were not made for a proper purpose, but rather for the purpose of injuring the
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plaintiff); Restatement (Second) of Torts § 596 (1977) ("[A]n occasion makes a

publication conditionally privileged if the circumstances lead anyone of several

persons having a common interest in a particular subject matter correctly or

reasonably to believe that there is information that another sharing the common

interest is entitled to know").

Based upon the unambiguous language of Geddes, and the cases cited in both

Geddes and Barnes, Geddes cannot be construed to extend the no-publication rule

to non-employee outside corporate Directors.

2. Both Florida Courts and Courts Applying Florida Law Have

Interpreted Barnes and Geddes in a Manner Consistent with Their Unambiguous

Language. See, e.g., Bush v. Raytheon Co., 2010 WL 1427611, *4 (11th Cir. April

12, 2010) (Fla. law) (applying Geddes to performance review exchanges between

corporate department or section managers), aff'ing 2009 WL 10669904, *8 (M.D.

Fla. Sept. 8, 2009) (Geddes applies to protect the company if "Raytheon distributed

Bush's review to other Raytheon employees"); Walter v. Jet Aviation Flight

Services, Inc., 2016 WL 7116641, *1 n. 2 (S.D. Fla. Dec. 7, 2016) (Fla. law)

(describing Barnes as permitting actions involving "intra-corporate

communications"; quoting Geddes with emphasis on the word "between"

"employees"); Colbert v. Anheuser-Busch, Inc., 2013 WL 12145017, *3 (M.D. Fla.

March 5, 2013) (Fla. law) (Geddes governs "communications between corporate
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executive and managerial employees"); Mawk v: Kaplan University, 2015 WL

12819185, *9 (M.D. Fla. Feb. 17, 2015) (Fla. law) (Geddes governs "statements

made to managerial employees of a corporation"); Suarez v. School Board of

Hillsborough County, Florida, 2014 WL 1946536, at *6 (M.D. Fla. May 14,2014)

(Fla. law) (no publication for statements by one school board member to another

school board member, both of whom were employees of the school board), citing

Geddes.

Moreover, at least two decisions have read Geddes to effectively import a

theory of qualified immunity into its definition of publication. In Walter v. Jet

Aviation Flight Services, Inc., 2017 WL 3237375, ** 5,7 (S.D; Fla. July 31, 2017)

(Fla. law), the Court quoted Colbert v. Anheuser-Busch, Inc., 2013 WL 12145017,

*3 (M.D. Fla. March 5, 2013) (Fla. law), which cited Geddes in holding that

"communications between a corporation and employees identified as witnesses or

those with an interest ... are privileged". The Court in Walter said that "American

Airlines [Geddes] ... establishes that this is a qualified-riot absolute-privilege."

2017 WL 3237375, *5. See id. at *7.

3. The Decisions Cited by the Defendants Below Describe Geddes

in This Way. In each case cited by the Defendants below, the statements were made

to employees of the Defendant corporation or entity. See, e.g., Bush v. Raytheon

Co., 2010 WL 1427611, at *4 (11th Cir. April 12, 2010) (Fla. law) (citing Geddes

22
Joel S. Perwin, P.A.

Alfred L DuPont Building'169 East Flagler Street> Suite 1523 • Miami, FL 33131 • Tei (305) 779-6090 • Fax (305) 779-6095



III holding that defamatory material distributed to Defendant corporation's

"department/section managers" was not published); Colbert v. Anheuser-Busch,

Inc., 2013 WL 12145017, at *3 (M.D. Fla. March 5,2013) (Fla. law) (citing Geddes

in holding that communications between the Defendant corporation's managers

were not actionable); Diggs v. Baycare Health Sys., Inc., 2008 WL 2484207, at *7

(M.D. Fla. June 19, 2008) (statements made to corporate management and between

corporate managers were not published because '''statements made to a corporate

executive or managerial employees of that entity, are, in effect, being made to the

corporation itself and thus lack the essential element of publication'''), quoting

Geddes, 960 So. 2d at 834; Lopez v. Ingram Micro, Inc., 1997 WL 401585, at *6

(S.D. Fla. March 18, 1997) (Fla. law) (no publication to the Defendant's operations

manager because "statements 'made to a corporate executive or managerial

employee ... are, in effect, being made ... to the corporation itself ... '"), quoting

Advantage Personnel Agency, Inc. v. Hicks & Grayson, Inc., 447 So. 2d 330, 331

(Fla. 3d DCA 1984); Baker v. McDonald's Corp., 686 F. Supp. 1474 (S.D. Fla.

1987), aff'd, 865 F. 2d 1272 (11th Cir. 1988) (Fla. law) (everyone involved was an

employee; holding that it may be necessary that the person to whom the statement

was made was in a managerial or supervisory role), cert. denied sub nom.

Hutchinson v. McDonald's Corp., 493 U.S. 812 (1989).
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The Defendants also cited a number of cases from other jurisdictions that

similarly applied the no-publication rule to statements made to employees. See, e.g.,

Halsell v. Kimberly-Clark Corp., 683 F. 2d 285,289 (8th Cir. 1982) (no publication

for statementsto officers of corporation), cert. denied, 459 U.S. 1205 (1983); Hayes

v. Wal-Mart Stores, Inc., 953 F. Supp. 1334, 1340 (M.D. Ala. 1996)

(communications between the company's loss prevention manager, another

supervisor, and a loss prevention employee); K-Mart Corp., Inc. v. Pendergrass, 494

So. 2d 600, 604 (Ala. 1986) (statement in report shown to other employee

managers); Delval v. PPG Industries, Inc., 590 N.E. 2d 1078,1081 (Ind. Ct. App.

1992) (no-publication rule applied to employees and mental health professionals

employed by the employer's employee-assistance plan carrier); Lovelace v. Long

John Silver's, Inc., 841 S.W.2d 682, 684-85 (Mo. App. Ct. 1992) (finding no

publication of statements to employees).

B. Even Apart from Barnes and Geddes, Florida Law Supports the

Conclusion That the Non-Publication Rule Applies Only to Employees. The same

conclusion is found in decisions not citing Barnes or Geddes. In Randolph v. Beer,

695 So. 2d 401, 403 (Fla. 5th DCA 1997), defamatory statements allegedly were

made by a credit union's Board chairman to the Board were subject to a qualified

privilege. Accord, Egwuatu v. Burlington Coat Factory Warehouse Corp., 2011 WL
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2413833, *5 (M.D. Fla. June 10, 2011) (Fla. law) (statements were made to the

accused and to law enforcement; qualified privilege).

Courts in other jurisdictions have reached the same conclusion. In Navorro-

Monzo v. Hughes, 297 Ark. 444, 763 S.W.2d 635 (Ark. 1989), the Arkansas

Supreme Court found that the Defendant corporation's President's defamatory

statements to its Board of Directors were subject to a qualified privilege. The

Navorro-Monzo Court adopted Prosser's analysis of when the privilege should be

applied, 297 Ark. at 448-50,763 S.W.2d at 637, quoting Prosser and Keaton on the

Law ofTorts, §§ 113, 115:

[A publication] may be made to the defendant's own agent, employee
or officer, even where the defendant is a corporation. The dictation of
defamatory matter to a stenographer generally is regarded as sufficient
publication, although it may be privileged. A few courts, with the
tendency to confuse the question of publication with that of privilege,
have held that it is not ....

**********

A conditional privilege is recognized in many cases where the publisher
and the recipient have a common interest, and the communication is of
a kind reasonably calculated to protect or further it. Frequently in such
cases there is a legal, as well as a moral obligation to speak. This is
most obvious, of course, in the case of those who have entered upon or
are considering business dealings with one another, or where the parties
are members of a group with a common pecuniary interest, as where
officers, agents or employees of a business organization communicate
with stockholders, or with other employees or branch offices about the
affairs of the organization itself, or taxpayers discuss thernanagement
of public funds, or an association of property owners the desirability of
a prospective purchaser, or creditors the affairs of a common debtor.
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The Court in Navorro-Monro explained that the majority of cases are not

concerned with publication, but rather with privilege, and that "privilege" and

"publication" "have been either confused or used interchangeably by a number of

jurisdictions." 297 Ark. at452-53, 763 S.W.2d at 639. It held that when a corporate

employee addresses the outside Directors, the appropriate rubric is privilege-not

publication. See also Hall v. Kansas Farm Bureau, 274 Kan. 263,50 P.3d 495, 506

(2002) (general counsel'sstatement to Board subject to qualified privilege).

B. The Outside Directors ofGibraltar Are Not "Employees," Which Is the

Word Used in Geddes. It is undisputed that except for Hayworth and Hubball, the

Directors on Gibraltar's Board were not Gibraltar employees. See R. 2366, Tab 29,

Second Hullick Decl, U13-20. Indeed, Gibraltar itself does not consider its outside

Directors to be employees. Gibraltar's internal count of the total number of its

employees did not include Directors. See id., UlO-12. This is consistent with

federal regulatory requirements. All banks are required to provide financial and

other information to the federal bank regulators in quarterly "Call Reports." The total

number of employees must be reported, and the regulators do not consider Directors

to be employees. Id. The IRS requires a Director to report any compensation for

Director services as non-employee income: "Fees and other payments you receive

for performing services as a director of a corporation are considered self-

employment income. It does not matter whether the fees are for going to directors'
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meetings or for serving on committees." IRS Tax Trails: Self-Employment Income,

https://www.irs.gov/individuals/tax-trails-self-employment-income (Oct. 31, 2016).

See R. 2366, Tab 32.

In its Call Reports, Gibraltar's Directors' compensation is categorized as fees

--not salary--and Directors do not receive employee benefits (R. 2366, Tab 29,

Second Hullick Decl., fJ[1l-12. And in both the Call Reports and in financial

statements provided to its shareholders, Gibraltar characterizes the compensation

fees it pays to its Directors as "Other Noninterest Expense," rather than "Salaries

and Employee Benefits." Id.

Moreover, as a matter of law, being appointed a Director does not in itself

make one an employee of the company. See OCC, The Director's Book: Role of

Directors for National Banks and Federal Savings Associations,

https://www.occ.gov/publicationsfpublications-by-type/other-publications-reports/

the-directors-book.pdf (last accessed Oct. 31, 2016), R. 2366, Tab 31 (emphasis

added):

To promote director independence, the board should ensure an
appropriate mix of "inside" and "outside" directors. Inside directors are
bank officers or other bank employees. Outside directors are not bank
employees. Directors are viewed as independent if they are free of any
family relationships or any material· business or professional
relationships (other than stock ownership and directorship itself) with .
the bank or its management. Independent directors bring.experiences
from their fields of expertise:
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Moreover, courts have recognized that Directors are not employees simply by

virtue of their Directorships. See, e.g., Procaps SA v. Pantheon Inc., 12-24356-

CIV-GOODMAN, 2015 WL 4768248, at *2 (S.D. Fla. 2015). The Court said in In

re WorldCom, Inc. Securities Litigation, 2005 WL 638268, at *10 (S.D.N.Y. Mar.

21,2005):

Within the Section 11 case law, an outside director is alternately a
director who is not an officer, [Escott v.] BarChris [Construction
CO/p.], 283 F.Supp. [643,] 687 [(S.D.N.Y. 1968)], a director who is
neither an officer nor an employee, see Goldstein [v. Alodex Corp.],409
[F.Supp. 1201,] 1203 [(S.D.N.Y. 2005)], or someone who, based on an
assessment of the pertinent facts and circumstances, is simply not "so
deeply involved that he is really an insider." Feit [v. Leasco Data
Processing Equipment COlp.], 332 F.Supp. [544,] 576 [(E.D.N.Y.
1971~. .

There can be no dispute that outside Directors of Gibraltar are not employees.

D. Geddes Is Limited to Claims Against the Corporation-Not Against

Individuals. Moreover, Geddes involved only a corporate Defendant, American

Airlines. The Court reasoned that a corporation cannot be held liable for defamation

when it is essentially talking to itself--a holding that does not extend to situations in

which the Defendant acted in an individual capacity. See Walter v. Jet Aviation

Flight Services, Inc., 2016 WL 7116641, *1 (S.D. Fla. Dec. 7, 2016) (Fla. law)

(denying motion to dismiss defamation claim based on communications between

corporate managers, because Geddes applies only to claims against the corporation

--not individuals).
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The Circuit Court (predecessor Judge Walsh, J.) recognized this in signing a

proposed order after it had ruled in Gibraltar's favor on a different point, granting

Gibraltar's motion to dismiss but not Hayworth's. The Plaintiff argued that "[t]he

order being jointly proposed by Gibraltar and Mr. Hayworth is too broad and

improperly applies the [Geddes] argument to Mr. Hayworth. Geddes stands for the

sole proposition that corporations cannot defame themselves. As such, when

applicable, Geddes only shields the corporation (Gibraltar) and not the individual

defamer (Mr. Hayworth)." R. 2366, Tab 33, Correspondence to the Court dated April

30,2015. The Court below agreed, and entered Hullick's proposed Order, which

did not apply Geddes to Hayworth individually. See R. 2366, Tab 34, Order on

Gibraltar's Motion to Dismiss, May 6,2015.

E. There Is At Least a Question ofFact As to Whether the Board Members

Perform Managerial Functions. Finally, even if every prior argument should fail,

at the very least there is a question of material fact as to whether the outside Directors

of Gibraltar do indeed exercise managerial functions. The Defendants spent some

time below arguing that under federal regulations, the Directors of a Federal Savings

Association (FSA) are required to exercise managerial responsibilities (see R. 3614

at 9-12). They pointed out that under 12 C.F.R. §520, the Office of the Comptroller

of the Currency ("OCC") reviews and approves applications to create FSA's. This

includes deciding whether the proposed FSA has "competent management,
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including a board of directors ...." See 12 C.F.R. §520(i)(5)(ii)(A); (g)(2); (£)(2);

(i)(B). "Management" is not defined. Various provisions of the C.F.R. define the

functions of an FSA Board: approving employment contracts, with the Board

authorized to terminate employees (12 C.F.R. §163.39); reviewing the FSA's

interest-rate risk exposure, creating policies for management in this area, and

exercising oversight (12 C.F.R. §163.176); approving the corporation's fidelity bond

coverage, and the individuals who have control over or access to securities or other

property (12 C.F.R. §163.190); overseeing financial derivative activities by

developing policies and procedures to be followed by management (12 C.F.R.

§163.l76); creating an audit committee consisting only of non-employee directors

(12 C.F.R. Part 6, §363); requiring management to establish and implement effective

risk governance frameworks (12 C.F.R. Part 30); determining if a given director,

officer or employee acted in good faith within the scope of his or her employment

or authority (12 C.F.R. §145.l2l(c)(2)(iii)); authorizing payment of costs and

attorney's fees (12 C.F.R. §145.121(e)); and filing certified copies of board

resolutions governing the surrender of an FSA's charter and the exercise of its

powers (12 C.F.R. §1464(n)). All ofthese are oversight functions--not managerial

functions. Indeed, pursuant to the Directors Book: Role ofDirectors for National

Banks and Federal Savings Associations, at 58: "The board delegates authority to
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senior management for directing and overseeing' day-to-day management of the

bank."

These provisions actually support the conclusion that the Directors of an FSA

do not exercise managerial authority; they exercise oversight authority. Consider,

for example, a provision of the Fair Labor Standards Act of 1938, 29 U.S.C. §201,

et. seq. (FLSA), under which "management" personnel are exempt from overtime

requirements under 29 C.F.R. §541.1. See Clayton v. State of Oregon, by and

through Dept. of State Police, 925 F. 2d 1469, *1 (9th Cir. 1991). The exemption

applies to an employee whose "primary duty consists of the management of the

enterprise in which employed or of a customarily recognized department or

subdivision thereof and includes the customary and regular direction of the work of

two or more employees therein." 29 C.F.R. §541.119(a), quoted in Ward v. Park

Avenue Exploration Corp., 43 F. 3d 1484, *2 (10th Cir. 1994). To warrant the

exemption, the "employee's primary duty must consist of the management of the

enterprise or a customarily recognized department or subdivision." Clayton at *1.

That means that the "employee must customarily and regularly direct the work of

two or inore employees." [d. See Donovan v, Burger King Corp., 672 F. 2d 221,

226 (l st Cir. 1982) (individual in question must "have management as their primary

duty"). "Primary duty" is indicated if the employee in question devotes at least 50%

of his time to these functions. 29 C.F.R. §541.103. "The amount of time spent in the
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performance of the managerial duties is a useful guide in determining whether

management is the primary duty of an employee." §541.103.

All of this is "fact driven." Ward, *2 (and cases cited). Examples include

"training others, appraising employee efficiency for the purpose of recommending

changes in job status, maintaining records for use and supervision, setting hours,

apportioning work,handling grievances, disciplining when necessary and providing

for the safety of the staff and property." Id., citing 29 C.F.R. §541.102. Under

§541.102(b), indicia of management status include interviewing, selecting, and

training employees; setting and adjusting rates of pay; directing work and

maintaining production records; appraising productivity; handling complaints and

grievances; apportioning work; and controlling the use and distribution of supplies.11

The regulatory provisions emphasized by the Defendants below in fact are

consistent with these definitions of managerial responsibility. Especially significant

is that the FSA Board "delegates authority to senior management for directing and

overseeing day-to-day management of the bank." Director Book at 58. Mindful that

this is a Summary Judgment, that the inquiry is "fact driven" (Ward), and that the

11 See also First American Kickapoo Operations, LLC v. Multimedia Games, Inc.,
412 F. 3d 1166, 1174-75 (10th Cir. 2005) (the Indian Gaming Regulatory Act,25
U.S.C. §2711, see 25 C.F.R. §§502.15, 531.1, requires National Indian Gaming
Commission approval of casino management contracts, defined as contracts
governing the "planning, organizing, directing, coordinating, and controlling [of] all
or part of a gaming operating," citing NIGCBulietin 94-95, at 2).
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evidence has to be taken in the light most favorable to Plaintiff Hullick, even if

everything else that the Defendants have argued were correct, there is at least an

issue of fact as to whether the outside Directors of Gibraltar exercise managerial

responsibilities. That question alone should have defeated the Summary Judgment

on their behalf. And as noted, there are many other reasons for rejecting that motion.

VII.
CONCLUSION

It is respectfully submitted that the Judgment of the Circuit Court should be

reversed, and the cause remanded for further proceedings.

Respectfully submitted,

Ronald P. Weil, Esq.
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