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Yellow Pages Photos, Inc. v. Ziplocal, LP, Case No. 16-11868 (11th Cir. 2017). 
Reducing a prevailing party’s request for attorney’s fees and costs in strict, mathematical proportion to the results 
obtained at trial is an abuse of discretion. 
 
Kopel v. Kopel, Case No. SC13-992 (Fla. 2017). 
Florida Rule of Civil Procedure 1.190(c) permits amended complaint to relate back to the filing of the original, timely 
filed complaint so long as the new claims arise out of the same conduct, transaction, or occurrence as in the 
original filing. 
 
Heller v. Bank of America, NA, Case No. 2D14-3530 (Fla. 2d DCA 2017). 
Upon a Best Evidence Rule objection, the original promissory note must be introduced into evidence as it is a 
negotiable instrument that travels in the stream of commerce. 
 
Dyck O'Neal, Inc. v. Ward, Case No. 2D15-2989 (Fla. 2d DCA 2016). 
A deficiency proceeding is not an action on a consumer debt but is instead an action to enforce a foreclosure 
judgment. Accordingly, Florida Statute section 559.715 of the Florida Consumer Collection Practices Act does not 
apply to deficiency proceedings. 
 
Banco Bilbao Vizcaya Argentaria v. Easy Luck Co., Inc., Case No. 3D15-1376 (Fla. 3d DCA 2017). 
A drawee that accepts a draft on the mistaken belief that the draft was authorized is permitted to seek recovery 
against the payee unless the payee took the instrument in good faith and for value or changed position in good faith 
in reliance on the payment. 
 
City of Sunny Isles Beach v. Cavalry Corp., Case No. 3D15-1420 (Fla. 3d DCA 2017). 
The “development approach” (also described as the “discounted cash flow” method) is appropriate for determining 
the value of governmental takings, and is calculated by (1) valuing the property as of the date of the taking (2) 
valuation is determined by what a willing buyer would pay for the property in its then-existing condition on that 
date, for development into its highest and best use; and (3) the highest and best use may be a prospective use. 
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Romagnoli v. SR Acquisitions − Homestead, LLC, Case No. 3D16-386 (Fla. 3d DCA 2017). 
Guarantors not joined in the foreclosure action are not estopped from raising defenses in a law action on their 
guaranties, including equitable actions that could have been raised in the foreclosure action. 
 
Ober v. Town Of Lauderdale-By-The-Sea, Case No. 4D14-4597 (Fla. 4th DCA 2017). 
A lis pendens does not terminate at final judgment in a foreclosure case, and liens or claims filed after final 
judgment of foreclosure are extinguished by the foreclosure sale. 
 
McKane Family Limited Partnership v. Sacajawea Family Limited Partnership, Case No. 4D15-2431 (Fla. 
4th DCA 2017). 
Failure to comply with the pre-suit demands of Florida Statute section 608.601 (since repealed) requires dismissal 
without prejudice. 
 
McLendon v. Nikolits, Case No. 4D15-4003 (Fla. 4th DCA 2017). 
The list of agricultural activities found in Florida Statute section 193.461(5) is not exhaustive, and agricultural tax 
exemptions may be granted for agricultural uses not listed in the statute. 
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Banco Bilbao Vizcaya Argentaria (BBVA) appeals a final judgment in favor 

of Easy Luck Co., Inc., on BBVA’s action against Easy Luck to recoup the sum of 

$85,000, mistakenly paid by BBVA at its office in the Dominican Republic by 

draft on an account of a customer there and credited to Easy Luck’s account at 

SunTrust Bank in Miami-Dade County.  Applying sections 3-303 and 3-418 of the 

Uniform Commercial Code, §§ 673.3031 and 673.4181, Fla. Stat. (2012), the trial 

court held that BBVA should suffer the full amount of the loss.  We agree and 

affirm the judgment of the trial court.    

FACTUAL AND PROCEDURAL BACKGROUND

This lawsuit arises out of a transaction for the sale of shoes by Easy Luck, a 

Florida company, to JAMS Technologies, Inc., a distributor located in the 

Dominican Republic.  JAMS desired to purchase $43,337 worth of shoes from 

Easy Luck.  At the time of the transaction, JAMS had an outstanding debt owed to 

Easy Luck in the amount of $77,000.  Easy Luck told JAMS that it would ship the 

shoes to JAMS only if it received payment in advance.  Because JAMS did not 

have a bank account in the Dominican Republic that transacted business in dollars 

and for local tax reasons, JAMS principal, Alex Molina, arranged through three 

individuals who represented themselves as principals and employees of a large 

paint company, Lanco Manufacturing Corp., and with whom Molina had done 

some business in the recent past, to issue a draft payable to Easy Luck in the 
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amount of $85,000, purportedly drawn on Lanco Manufacturing’s BBVA bank 

account.  Anxious to expedite delivery of the shoe order to his company in the 

Dominican Republic, Molina carried the draft to Miami and delivered it personally 

to Easy Luck’s President, Alan Wu.  Molina told Wu to apply the remaining 

monies in excess of $43,337 to the unpaid debt owed by JAMS to Easy Luck.  

Upon receiving the draft, Wu went to a local BBVA business office to 

ascertain the status of the account on which the draft was drawn and try to arrange 

quick payment so he could ship the shoes.1  The local BBVA business office 

declined to provide any information regarding either the account or the draft.  Wu 

then deposited the draft for collection with his bank, SunTrust Bank, which 

advised him it would take several weeks for the draft to be collected and Easy 

Luck’s account credited. Wu advised Molina of the expected delay in the 

shipment. 

BBVA paid the draft against Lanco Manufacturing’s account at BBVA’s 

office in the Dominican Republic on January 27, 2012.  The funds were credited 

and made available to Easy Luck in its account at SunTrust Bank in Miami on 

February 6, 2012.  Upon learning the funds were credited and available in Easy 

Luck’s account at SunTrust Bank, Wu noted JAMS delinquent balance “paid” on 

1 Bowing to the pressure from Molina, Wu actually shipped a small part of the 
order in the amount of $7,783 before the $85,000 was credited to his account at 
SunTrust.  
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the books of his company in the amount of $41,663, the sum remaining on the 

$85,000 draft after subtracting the price of the shoe order, confirmed the items to 

complete the shoe order and shipped them to JAMS in the Dominican Republic on 

February 27, 2012.     

On February 7, 2012, the day after Easy Luck’s account was credited with 

the full amount of the draft, a Lanco Manufacturing employee contacted BBVA 

claiming the draft was invalid.  It was quickly determined that the instrument was a 

counterfeit and a forgery.  Recognizing that it paid the instrument by mistake, 

BBVA credited Lanco Manufacturing’s account in the sum of $85,000 and, on 

February 9, 2012, advised SunTrust of the counterfeiting and forgery of the 

instrument.  However, no one advised Easy Luck.  

On April 27, 2012, BBVA offered SunTrust a hold harmless letter and 

demanded that SunTrust reverse the credit to Easy Luck’s account.  One month 

later, SunTrust advised BBVA that it would not reverse the deposit to Easy Luck’s 

account and that BBVA’s client “would need to take [the] issue up with either 

BBVA for clearing the collection as a good item or directly with [SunTrust’s] 

client who received the credit for the collection.”  

Thereafter, BBVA filed a one-count complaint against Easy Luck to recover 

the $85,000 loss it had suffered by payment of the draft.  The complaint was 
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served on Easy Luck on June 14, 2012.  This was the first time Easy Luck had any 

knowledge of the counterfeiting and forgery.  

ANALYSIS

Resolution of this dispute is governed in the main by Florida’s version of the 

Uniform Commercial Code, section 673.4181, titled “Payment or acceptance by 

mistake,” which provides as follows:

   (1) Except as provided in subsection (3), if the drawee of a draft 
pays or accepts the draft and the drawee acted on the mistaken 
belief that payment of the draft had not been stopped pursuant to s. 
674.403 or that the signature of the drawer of the draft was 
authorized, the drawee may recover the amount of the draft from 
the person to whom or for whose benefit payment was made or, in 
the case of acceptance, may revoke the acceptance. Rights of the 
drawee under this subsection are not affected by failure of the 
drawee to exercise ordinary care in paying or accepting the draft.
  (2) Except as provided in subsection (3), if an instrument has been 
paid or accepted by mistake and the case is not covered by subsection 
(1), the person paying or accepting may, to the extent permitted by the 
law governing mistake and restitution, recover the payment from the 
person to whom or for whose benefit payment was made or, in the 
case of acceptance, may revoke the acceptance.
   (3) The remedies provided by subsection (1) or subsection (2) 
may not be asserted against a person who took the instrument in 
good faith and for value or who in good faith changed position in 
reliance on the payment or acceptance. This subsection does not 
limit remedies provided by s. 673.4171 or s. 674.407….

(Emphasis added.)  The thrust of the statute is to provide that as between two 

innocent victims of a scalawag who perpetrates a fraud on a drawee bank, the bank 

can recoup the amount mistakenly paid, even if the bank was negligent in making 

the payment, unless the person who received the funds can prove that it either (1) 
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“took the instrument in good faith and for value,” or (2) “in good faith changed 

position in reliance on the payment . . . .”  Id.   In this case, the recipient of the 

funds, Easy Luck, asserts the first exception in defense of having to return to 

BBVA the $41,663 Easy Luck applied to partial payment of the $77,000 

delinquent debt owed it by JAMS, and the second exception in defense of 

repayment of the $43,337 it credited itself for the cost of the shoes. We agree with 

Easy Luck on both points.  

As to the $43,337 payment, BBVA concedes that Easy Luck “changed 

position in reliance” on BBVA’s mistaken payment of the draft within the meaning 

of the second exception to section 673.4181(3) when it shipped the shoe order to 

JAMS in the Dominican Republic and therefore is not entitled to recoup that 

portion of the mistakenly paid draft.   However, BBVA argues that Easy Luck did 

not take the draft “in good faith and for value” within the meaning of the first 

exception to section 673.4181(3) for the remaining $41,663, the amount which was 

credited against the delinquent debt JAMS owed to Easy Luck.  We disagree.

 

BBVA’s main argument on this point is that Easy Luck did not “give value’ 

for the amount of the draft remaining after paying for the shoe shipment within the 

meaning of the first exception because all it did was make a “bookkeeping entry,” 

reducing the amount of the delinquent debt on its books, and should now just erase 
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the “bookkeeping entry,” a kind of “no harm, no foul” type of argument.  The 

argument has some appeal.    However, the Uniform Commercial Code, as adopted 

in this state, allocates the loss between innocent parties in these circumstance 

differently.        

Section 673.3031, Fla. Stat. (2012), section 3-303 of the Uniform 

Commercial Code provides that  

(1) An instrument is issued or transferred for value if:

(a) The instrument is issued or transferred for a promise of 
performance, to the extent the promise has been performed;
(b) The transferee acquires a security interest or other lien in the 
instrument other than a lien obtained by judicial proceeding;
(c) The instrument is issued or transferred as payment of, or as 
security for, an antecedent claim against any person, whether or 
not the claim is due.
(d) The instrument is issued or transferred in exchange for a 
negotiable instrument; or
(e) The instrument is issued or transferred in exchange for the 
incurring of an irrevocable obligation to a third party by the person 
taking the instrument.

(2) The term “consideration” means any consideration sufficient to 
support a simple contract. The drawer or maker of an instrument has a 
defense if the instrument is issued without consideration. If an 
instrument is issued for a promise of performance, the issuer has a 
defense to the extent performance of the promise is due and the 
promise has not been performed. If an instrument is issued for value 
as stated in subsection (1), the instrument is also issued for 
consideration.

(Emphasis added.)  The purpose of section 673.3031(1)(c) is explained in 

Comment 4 to the Uniform Commercial Code as follows:  
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Subsection [1][c] follows former Section 3-303(b) in providing that 
the holder takes for value if the instrument is taken in payment of 
or as security for an antecedent claim, even though there is no 
extension of time or other concession, and whether or not the 
claim is due.  Subsection [c] applies to any claim against any 
person; there is no requirement that the claim arise out of contract.  
In particular the provision is intended to apply to an instrument 
given in payment of or as security for the debt of a third person, 
even though no concession is made in return.

Section 673.3031 describes the very situation at issue here.  It is undisputed 

on the record of this case that when Molina delivered the $85,000 draft to Wu, 

Molina told Wu to apply any sums remaining after payment of the shoe shipment 

to JAMS’ delinquent account with Easy Luck.  The plain language of the statute 

informs that the $77,000 delinquent debt owed by JAMS to Easy Luck was an 

“antecedent debt.”  Case law supports our plain reading.  See, e.g., Turney v. 

Seale, 473 So. 2d 855, 857 (La. Ct. App. 1985) (involving a delivery or transfer of 

promissory note in payment of antecedent claim of past-due alimony); Barbour v. 

Handlos Real Estate & Bldg. Corp., 393 N.W.2d 581, 589 (Mich. Ct. App. 1986) 

(holding assignment made in full payment of prior loan constituted an assignment 

in payment of an antecedent claim).  It would be so even if Easy Luck had not 

engaged in the formality of making the “bookkeeping entry” before the 

controversy arose.  See, e.g., S. Bank of Commerce v. Union Planters Nat. Bank, 

289 S.W.3d 414, 416 (Ark. 2008) (determining bank gave value for check where it 
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accepted cashier's check for payment of mortgage, an antecedent claim, even 

though it took no immediate action on the mortgage).

BBVA finally argues that Easy Luck did not take the draft “in good faith,” 

as also required by the first exception to section 673.4181(3).  BBVA apparently 

forgets the second exception to section 673.4181(3), to which it acceded on the 

$43,337 shoe purchase credit, also contains a “good faith” requirement.  When 

BBVA conceded it should suffer the loss in the amount of the shoe purchase, it 

seems that BBVA must necessarily have conceded Easy Luck “in good faith” 

under that exception as well.  See § 673.4181(3).  BBVA ignores this apparent 

inconsistency in its argument.

However, we need not rely on a technical or procedural argument on this 

point.  We find that there is competent substantial evidence in the evidence 

adduced at trial to support the trial court’s conclusion on the merits that Easy Luck 

took the draft “in good faith.” 

Section 3-103 of the Uniform Commercial Code, adopted in Florida as 

section 673.1031 of the Florida Statutes, defines “good “faith” as “honesty in fact 

and the observance of reasonable commercial standards of fair dealing.”  Under 

this provision:

The factfinder must ... determine, first, whether the conduct of the 
holder comported with industry or “commercial” standards applicable 
to the transaction and, second, whether those standards were 
reasonable standards intended to result in fair dealing. Each of those 
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determinations must be made in the context of the specific transaction 
at hand. If the fact finder's conclusion on each point is “yes,” the 
holder will be determined to have acted in good faith even if, in the 
individual transaction at issue, the result appears unreasonable. Thus a 
holder may be accorded holder in due course status where it acts 
pursuant to those reasonable commercial standards of fair dealing—
even if it is negligent—but may lose that status, even where it 
complies with commercial standards, if those standards are not 
reasonably related to achieving fair dealing.

Any Kind Checks Cashed, Inc. v. Talcott, 830 So. 2d 160, 165-66 (Fla. 4th DCA 

2002) (quoting Maine Family Fed. Credit Union v. Sun Life Assurance Co. of 

Canada, 727 A.2d 335, 343 (Me. 1999)).  

Comment 4 to the definitions, appearing in Article 3 of both the Uniform 

Commercial Code and as it exists in this state, provides some further assistance in 

our analysis: 

Although fair dealing is a broad term that must be defined in context, 
it is clear that it is concerned with the fairness of conduct rather than 
the care with which an act is performed. Failure to exercise ordinary 
care in conducting a transaction is an entirely different concept than 
failure to deal fairly in conducting the transaction.

§ 673.1031.  In this case, Easy Luck did take precautionary measures upon 

delivery of the draft by Molina to Easy Luck’s office in Miami.  First, Wu inquired 

of the local BBVA office about the funds prior to depositing the draft.  Second, 

Easy Luck resisted pressure by Molina to send the shoe shipment before the draft 

cleared and the funds were available in Easy Luck’s account.  Lastly, Easy Luck 

had no actual knowledge the check was forged until it was served with the 
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complaint in this case.  In retrospect, one could always do more.  However, the 

standard of “fairness” by which Easy Luck’s actions are to be judged is not a 

negligence standard.  Rather, we are told that the standard of “fairness” to be 

applied in cases such as this “should be measured by taking a global view of the 

underlying transaction and all of its participants.”  Talcott, 830 So. 2d at 165.  We 

believe these facts are sufficient to support the finding of the trial court that Easy 

Luck acted in good faith. 

 Finding no error in either the findings of fact or the conclusions of law made 

by the trial court in this case, we affirm the judgement. 

Affirmed. 
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This is an appeal by the City of Sunny Isles Beach from the denial of its 

motion for new trial, arising from a jury verdict in an eminent domain case setting 

forth what the City owed the landowner as fair and just compensation for the 

taking of a portion of a finger canal to build a bridge for use as an emergency 

evacuation route to the mainland from the barrier island on which the city is 

situated.  The City claims evidentiary error in the proceeding.  We find none and 

write only to address the City’s contention that the trial court abused its discretion 

by admitting into evidence conceptual site plans to establish the highest and best 

use of the property as a private docking facility.  A brief summary of the facts of 

this case is necessary to explain our decision.  

FACTS

The property in this case consists of 2.81 acres of predominantly submerged 

land, created by dredge many years ago.  The landowner or title holder of the fee is 

Karen P. Tucker, Trustee (the “Owner”).  The property today is one of many 

natural or man-made canals which jut off larger water bodies in the state, 

generating additional waterfront living and recreational opportunities for the 

comfort and pleasure of its citizens.  Like many of these finger bodies, especially 

in South Florida, this finger canal dead-ends at one of its lengths.  Before the 

taking, the property included a bulkhead on its north side and a small upland strip 

that connected it to North Bay Road, a major thoroughfare running along the 
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eastern boundary of the barrier island on which the City is located, providing 

access to other communities to the north and south, including the City of Miami 

Beach.  The canal also had unobstructed access to the Intracoastal Waterway.1   

In 2012, the City took .18 acres (approximately 7,900 square feet) of the 

property to build a bridge to connect North Bay Road to the mainland. The bridge, 

apparently well into the planning stages, intersects the canal property and will 

impede marine access to the Intracoastal Waterway for most of the remaining canal 

property.  For all the years since the current owner acquired title to the property 

and before, there has been no effort by an owner to develop the canal property.  Its 

use has been limited to casual use by private boaters who have motored into the 

canal, jet skiers, and the like.         

Although the Owner made no effort to develop the property before it 

received the notice of taking from the City, it contended at trial, based upon 

conceptual site plans prepared by one of its testifying experts, that the highest and 

best use for valuation of the injury to the property caused by the taking is that of a 

private docking facility for adjoining condominiums or homes.  As evidence of the 

economic viability of this use, the Owner points out that since it purchased the 

property, the Winston Towers condominium complex, with 1,200 residential units, 

1 An aerial photograph of the property showing the canal, its relationship to the 
Intracoastal Waterway and development that has grown up around the property is 
attached to this opinion.   The canal runs in an east-west direction, with the east 
end opening to the Intracoastal Waterway and the other a dead end.
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has been constructed along the property’s north side.  The private docking facility 

the Owner posits as the highest and best use for the property is proposed to be 

comprised of forty-six boat docks.      

The City counters that the proposed highest and best use has sprung forth 

fully formed from the brow of one of its testifying experts solely for the purpose of 

trial.  The City accurately states the Owner of the property never took any 

affirmative step to develop the property in any fashion, much less spent a single 

cent to improve the underwater property or obtain an agreement with an adjoining 

landowner to build parking, access and utilities to the hypothetical facility.  

Despite testimony to the contrary, offered by the Owner’s experts, the City 

proffered, somewhat disconcertingly, one might think, to those who regard the use 

of one’s private property as a constitutional given, that the proposed facility is not 

economically viable because it would require going through various permitting 

agencies, including the U.S. Army Corps of Engineers, South Florida Water 

Management District, Miami-Dade County (including its Manatee Protection 

Plan), and numerous other commenting agencies that advise these permitting 

agencies, such as the Florida Fish and Wildlife Conservation Commission, U.S. 

Fish and Wildlife Service and National Oceanographic Administration.  Opining 

that the property “essentially had no economic use potential” – sounding in 

substance like a categorical taking – the City appraiser opined the fair-market 
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value for the entire parcel was $1,000.2  Rejecting the City’s proffer, the jury 

awarded the Owner the exact amount it sought, $855,000, as fair and just 

compensation for the taking, including the reduction in value to the remaining 

parcel resulting from lack of access to the Intracoastal Waterway.  We find no error 

in the jury verdict. 

ANALYSIS 

The United States and Florida Constitutions safeguard private property 

rights.  Daniels v. State Rd. Dep’t., 170 So. 2d 846, 849 (Fla. 1964).  The Florida 

Constitution guarantees that “[n]o private property shall be taken except for a 

public purpose and with full compensation therefor paid to each owner.”  Art. X, § 

6(a), Fla. Const. 

Where less than the entire property is sought to be appropriated, any 

damages to the remainder caused by the taking must be included in the 

compensation awarded.  Partyka v. Fla. Dep’t of Transp., 606 So. 2d 495, 496 (Fla. 

4th DCA 1992).  “These ‘damages to the remainder’ are called ‘severance 

damages’ and are measured by the reduction in value of the remaining property.”  

Kendry v. Div. of Admin., State Dep’t of Transp., 366 So. 2d 391, 393 (Fla. 1978).  

2 The City’s most recent valuation for property tax purposes was $1,300.  
However, tax-assessed value is not conclusive evidence of market value, and is not 
typically admissible in an eminent domain proceeding against a private landowner.  
The Florida Bar, Florida Eminent Domain Practice and Procedure § 10.70 (9th ed. 
2014). 
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Thus, “full compensation [is required] for both the property taken and for damages 

to the remaining property.”  Fla. Power & Light Co. v. Jennings, 518 So. 2d 895, 

898 (Fla. 1987).  

The Owner’s expert appraiser employed the “development approach,” 

sometimes also referred to as “discounted cash flow” method, to determine the 

market value of the property.3  Although recognized in authoritative eminent 

domain treatises, the first Florida court that dealt in any detail with this approach 

for the valuation of an undeveloped tract of land was the First District Court of 

Appeal in Boynton v. Canal Authority, 265 So. 2d 722 (Fla. 1st DCA 1972).  See 4 

Julius L. Sackman, Nichols’ The Law of Eminent Domain § 12B.14 (rev. 3rd ed. 

2001); The Florida Bar, Florida Eminent Domain Practice and Procedure, § 9.62 

3 Both the Owner’s appraiser and City’s appraiser explored using the sales 
approach for valuing the property, but found insufficient data to support use of this 
methodology.  The Owner’s appraiser found only one comparable sale of vacant 
canal property with no permitting in place, no uplands, no agreements with 
adjacent landowners, and subject to the Manatee Protection Plan in nearby 
Aventura, which had sold in 2006 for $300,000.  The City’s appraiser found a 
vacant canal parcel equal in size to the one here where the owner had obtained 
County approval to building a private docking facility with approximately 120 
slips and obtained an easement from nearby condominium owners for uplands 
access.  Although listed for sale, it had not sold by the time of the trial.  While not 
useful, strictly speaking, for determining market value of the instant property, this 
evidence tended to confirm the testimony of the Owner’s environmental expert that 
the issuance of the permits necessary to install a private docking facility on the 
property was “reasonably probable.”  See Bd. of Comm’rs of State Institutions v. 
Tallahassee Bank & Trust Co., 100 So. 2d 67, 69 (Fla. 1st DCA 1958) (holding 
this to be the standard for valuation of vacant land where prohibitions or 
restrictions on use are modifiable or removable within a reasonable time).
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(9th ed. 2014).  Boynton teaches that under the development approach: (1) the 

property is valued as of the date of the taking; (2) the question for the appraiser is 

what a willing buyer would pay for the property in its then-existing condition on 

that date, for development into its highest and best use; and (3) the highest and best 

use may be a prospective use.  Id. at 724. 

The Boynton decision is very similar to the case before us.  In Boynton, the 

highest and best use of the property before the taking was “water oriented 

recreational development,” but the taking eliminated the water access.  The court 

approved the use of the development approach to the facts of this case, explaining: 

[T]he testimony sought to be adduced was based on the actual value 
of the property at the time of the taking if sold for recreational 
development, its highest and best use. Nothing had to be done to the 
property in order to enhance its value. In arriving at his opinion as to 
the present value of the property, the appellants’ appraiser took into 
consideration the profit ratio of the developer, the time in which the 
developer could sell the lots, and the number of lots the developer 
could sell and at what price. These considerations were based on the 
appraiser’s experience and were specifically considered in order to 
show present value of the property in terms of what a developer would 
be willing to pay at the present for the land.  Therefore, the value 
opinion was based on the property being sold at that time for 
development, not what the property would be worth if developed and 
then sold, although the yield to the future developer was taken into 
consideration by the appraiser in determining present value. 
 
 . . . . 

The development approach is an acceptable method of valuation and 
although no Florida case has dealt with it in detail, it is recognized in 
Nichols on Eminent Domain, Second Edition, and Florida Eminent 
Domain Practice and Procedure, Second Edition. The appraiser for 
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appellants testified that the lack of comparable sales in the area 
required the use of the development approach for an accurate 
valuation.  Accordingly, it is our view that the appraiser should have 
been allowed to testify as to what the property could be sold for, with 
the riparian rights attached, in keeping with his opinion that the 
property is presently suitable for sale to a recreational developer. 

 

Id. at 723-24 (emphasis added).  Just as in Boynton, the expert appraisal testimony 

offered by the Owner under the “development approach” method for determination 

of fair and just value in the case before us “was based on the actual value of the 

property at the time of the taking if sold for [development as a private docking 

facility], its highest and best use.”  Id.  The conceptual plans were plainly 

admissible to illustrate and support the expert appraiser’s testimony.    

The City argues that under Yoder v. Sarasota Cnty., 81 So. 2d 219 (Fla. 

1955), overruled in part, State Rd. Dep’t v. Chicane, 158 So. 2d 753 (Fla. 1963), 

the Owner’s appraisal evidence should have been excluded as speculative.  The 

City is mistaken.  As the Boynton court explained, the development approach is 

not speculative, and does not violate Yoder.  Boynton, 265 So. 2d at 723-24.

Yoder is different.  In Yoder, the property owner, who was disappointed 

with her fair and just compensation award in an eminent domain case, argued that 

the trial court erred by excluding evidence of the greater value the property would 

have if filled to a level sufficient to adapt it to various uses.  The Supreme Court 
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held the trial court correctly excluded this proffered evidence of the value, 

explaining: 

We have consistently ruled that the amount of compensation to be 
awarded to a property owner when his property is sought to be taken 
in an eminent domain proceeding is the value of the land taken at the 
time of the lawful appropriation. It is appropriate to show the uses to 
which the property was or might reasonably be applied, and the 
damages, if any, to adjacent lands. Nevertheless, the value must be 
established in the light of these elements as of the time of the lawful 
appropriation. It is not proper to speculate on what could be done to 
the land or what might be done to it to make it more valuable and then 
solicit evidence on what it might be worth with such speculative 
improvements at some unannounced future date. . . .
     

Yoder, 81 So. 2d at 220-21 (citations omitted).  In the case before us, the Owner 

did not violate Yoder because the Owner did not seek compensation based upon 

what could or might be done to make the land more valuable and then solicit 

evidence on what it might be worth.  Rather, borrowing from language used in 

Boynton itself, “the testimony [] adduced [in the case before us] was based upon 

the actual value of the property at the time of the taking if sold for development [as 

a private docking facility], its highest and best use.”4

We note in passing that the valuation methodology used by the Owner in this 

case, relying on a highest and best prospective use, even though the Owner has no 

4 The Boynton court also held inapplicable Coral Glade Co. v. Bd. of Public 
Instruction of Dade Cnty., 122 So. 2d 587 (Fla. 3d DCA 1960), where the owner 
wanted compensation based on additional cost for the owner to complete a 
development.  The Boynton court explained the distinction, “[T]he opinion as to 
the value was based on present value for recreational development, not on the 
value of the property when developed.”  265 So. 2d at 724.  
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plans to sell the property or use it for that use, is precisely the same strategy long 

employed by county appraisers in appraising property for tax assessment purposes.  

See, e.g., Vero Beach Shores, Inc. v. Nolte, 467 So. 2d 1041 (Fla. 1985); Miami 

Atlantic Dev. v. Blake, 334 So. 2d 29 (Fla. 3d DCA 1975).  We affirm the award 

made to the Owner of the canal property in this case. 

Affirmed.
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KHOUZAM, Judge.   
 

Dyck O'Neal, Inc. (DONI), timely appeals the final summary judgment 

entered in favor of Kami Ward in this action for a deficiency decree based on a final 

judgment of foreclosure.  Because the trial court incorrectly determined that section 

559.715, Florida Statutes (2013), creates a condition precedent to a deficiency action, 

we reverse.   
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  In 2009, a final foreclosure judgment was entered against Ward.  The 

property was sold at a foreclosure sale for $100—much less than either the amount due 

on the judgment or the value of the property.  After the foreclosure sale, the judgment 

was assigned to DONI.  DONI filed a complaint against Ward, seeking a deficiency 

decree based on the foreclosure judgment.  Ward asserted as an affirmative defense 

that DONI had failed to comply with a condition precedent found in section 559.715, 

which provides as follows:   

This part does not prohibit the assignment, by a creditor, of 
the right to bill and collect a consumer debt.  However, the 
assignee must give the debtor written notice of such 
assignment as soon as practical after the assignment is 
made, but at least 30 days before any action to collect the 
debt.  The assignee is a real party in interest and may bring 
an action to collect a debt that has been assigned to the 
assignee and is in default. 
 

(Emphasis added.)  She claimed that DONI had given her notice of the assignment only 

thirteen days before filing the deficiency complaint instead of waiting at least thirty days 

as required by section 559.715.  The trial court agreed with Ward's reasoning and 

granted final summary judgment in her favor.   

Section 559.715 is part of the Florida Consumer Collection Practices Act, 

§§ 559.55-.785 (2013) (FCCPA), which is much like the federal Fair Debt Collection 

Practices Act, 15 U.S.C. §§ 1692-1692p (2013) (FDCPA).  See Read v. MFP, Inc., 85 

So. 3d 1151, 1153 (Fla. 2d DCA 2012) (explaining that both acts apply to the same 

types of conduct but are not identical).  Because of this similarity, interpretations of the 

FDCPA are useful in interpreting the FCCPA.  See § 559.77(5) ("In applying and 

construing [the FCCPA], due consideration and great weight shall be given to the 
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interpretations of the Federal Trade Commission and the federal courts relating to the 

federal Fair Debt Collection Practices Act.").   

On appeal, DONI argues that the court erred in granting summary 

judgment based on DONI's failure to comply with section 559.715 because that section 

does not apply to deficiency actions.  We agree.  In interpreting a provision of the 

FDCPA, this court recently held that a "deficiency proceeding, rather than being an 

action on a consumer debt that has been reduced to judgment, is actually an action to 

enforce the result of a foreclosure proceeding and obtain a money judgment."  Aluia v. 

Dyck-O'Neal, Inc., 41 Fla. L. Weekly D1660, D1661 (Fla. 2d DCA July 15, 2016).  We 

reasoned that:  

A deficiency suit is not a "legal action on" the note; it is an 
action on the final judgment of foreclosure.  The final 
judgment of foreclosure is not "an obligation . . . of a 
consumer to pay money," nor does it arise from a business 
dealing or consensual obligation.  The final judgment of 
foreclosure is a judgment in rem or quasi in rem which arises 
from the foreclosure proceeding.   
 

Id. (quoting the definition of "debt" found in 15 U.S.C. § 1692a(5)).   

  This analysis should apply equally to the FCCPA because the definition of 

"debt" under both acts is essentially the same.  See 15 U.S.C. § 1692a(5) ("The term 

'debt' means any obligation or alleged obligation of a consumer to pay money arising 

out of a transaction in which the money, property, insurance, or services which are the 

subject of the transaction are primarily for personal, family, or household purposes, 

whether or not such obligation has been reduced to judgment."); § 559.55(6) (" 'Debt' or 

'consumer debt' means any obligation or alleged obligation of a consumer to pay money 

arising out of a transaction in which the money, property, insurance, or services which 
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are the subject of the transaction are primarily for personal, family, or household 

purposes, whether or not such obligation has been reduced to judgment.").  It follows 

that a deficiency action is not an action to collect a consumer debt as contemplated by 

either act.  Because a deficiency action is not an action to collect consumer debt, 

section 559.715's requirement that notice must be given "at least 30 days before any 

action to collect the debt" does not apply.  DONI was not required to give Ward notice 

pursuant to section 559.715 before filing a deficiency action.  

Reversed and remanded for further proceedings.  

 
LaROSE and CRENSHAW, JJ., Concur.    
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SILBERMAN, Judge.   

 After a bench trial, Gina D. Heller appeals a final judgment of foreclosure 

in favor of Bank of America, N.A., as successor by merger to BAC Home Loans 

Servicing, LP f/k/a Countrywide Home Loans Servicing LP (the Bank).  Two issues 
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require discussion.  First, because the trial court erred in admitting a copy, rather than 

the original, of the promissory note into evidence over an objection based on the best 

evidence rule, we reverse the final judgment and remand for a new trial.  Second, we 

address the trial court's error in allowing inadmissible hearsay when the Bank's 

representative testified based on business records that were not admitted into evidence. 

 In its complaint for foreclosure, the Bank alleged that Federal National 

Mortgage Association (Fannie Mae) owned the note.  The Bank alleged that it was the 

servicer of the loan, the holder of the note, and authorized by Fannie Mae to bring the 

action.  Attached to the complaint is a copy of the note with the lender listed as Bank of 

America, N.A.  The copy of the note contains an undated, blank endorsement by Bank 

of America, N.A.  Heller filed affirmative defenses, and in one of her defenses she 

asserted that the Bank could not produce the original note that allegedly obligated her 

and "dispute[d] that any document now or hereafter filed with this Court is the original 

Note and demands strict proof thereof."  

 At trial, the Bank offered a copy of the note into evidence.  Defense 

counsel objected pursuant to section 90.953, Florida Statutes (2014), commonly known 

as the best evidence rule, because the note was a copy rather than the original.  The 

Bank's counsel made an unsworn representation that the original had been submitted to 

the clerk's office several days earlier for filing.  Defense counsel asserted that it was 

necessary to submit the original for review by the trial court as the trier of fact.  The trial 

court stated that because the original had been filed with the clerk, the copy would be 

received into evidence.  Defense counsel asserted prejudice by the original not being 
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present in the courtroom because he had observed in other cases instances where the 

notice of filing the original actually attached a copy.  

 The trial court advised defense counsel that the clerk was in the building 

and that counsel had the opportunity to go look at the documents himself.  The court 

added that it assumed that counsel had waived his right to do so.  Defense counsel 

persisted that he had not waived his right for the trier of fact to review the original note.   

 One representative of the Bank testified at trial.  He testified that the copy 

of the note he reviewed did not indicate when the endorsement was made or when the 

Bank had taken possession of the note.  Bank of America, N.A., originated the note but 

sold it at some point to Fannie Mae as an investor.  He said the sale "absolutely" would 

have been sometime before the lawsuit was filed.  The representative admitted that he 

did not have any evidence as to the location of the note when Fannie Mae took 

ownership or while the Bank's predecessor, BAC Home Loans Servicing, LP, serviced 

the loan. 

 During his testimony the representative was asked who owned the note 

and who serviced the note.  The representative stated that based on his employer's 

business records, including "custodial" records, the Bank was the servicer of the loan 

and Fannie Mae had a beneficial interest in the note as the investor.  Based on these 

records, the representative stated that "the original note was lent by Bank of America" 

and that he believed the original note was placed in a Bank of America vault "two days 

after origination."  Defense counsel objected to the admission of this hearsay testimony, 

asserting that the Bank failed to lay any foundation for this testimony and that the 

alleged business records were not in evidence or otherwise before the court.  The trial 
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court overruled defense counsel's multiple hearsay objections and allowed the 

testimony.   

 At the close of the Bank's evidence, defense counsel moved to dismiss 

the case based on the insufficiency of the evidence pursuant to Florida Rule of Civil 

Procedure 1.420(b).  Among other things, counsel argued that the Bank failed to 

introduce sufficient evidence that it possessed the original note, in violation of section 

90.953, and that the Bank failed to introduce sufficient evidence of when the 

endorsement was placed on the note.  The trial court denied the motion on these 

grounds and entered judgment in favor of the Bank. 

 Although a trial court's decision on the admissibility of evidence is 

reviewed for an abuse of discretion, that discretion is limited by the rules of evidence.  

See Sottilaro v. Figueroa, 86 So. 3d 505, 507 (Fla. 2d DCA 2012).  We apply a de novo 

standard of review to the extent that the trial court's ruling is an interpretation of the 

evidence code and case law construing the code.  See id.   

 The Florida Evidence Code provides that an original of a writing is 

required to prove the contents of the writing, unless otherwise provided by statute.  § 

90.952.  Section 90.953 allows for the admission of a duplicate "to the same extent as 

an original" unless certain exceptions apply.  The exception relevant here is when the 

document is a negotiable instrument.  See § 90.953(1).  A promissory note is a 

negotiable instrument, see Stone v. BankUnited, 115 So. 3d 411, 413 (Fla. 2d DCA 

2013), and thus the evidence code requires that the original be produced at trial, see § 

90.953(1); see also Fair v. Kaufman, 647 So. 2d 167, 168 (Fla. 2d DCA 1994) 

(recognizing that in a foreclosure action the original promissory note must be introduced 
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into evidence at trial "or a satisfactory reason must be given for failure to do so").  

Further, section 702.015(4), Florida Statutes (2014), requires that the original note be 

filed with the court before entry of a foreclosure judgment or a judgment on the note.  

 Because a promissory note is a negotiable instrument, it is necessary to 

surrender the original note to remove it from the stream of commerce and prevent the 

negotiation of the note to another person.  See Deutsche Bank Nat'l Trust Co. v. Clarke, 

87 So. 3d 58, 61 (Fla. 4th DCA 2012); Perry v. Fairbanks Capital Corp., 888 So. 2d 725, 

727 (Fla. 5th DCA 2004).  In addition, "possession of the original note is a significant 

fact in deciding whether the possessor is entitled to enforce its terms."  Clarke, 87 So. 

3d at 61. 

 The Bank argues that Clarke supports an affirmance, but Clarke is 

distinguishable.  In that case, the bank provided a copy of the note at trial because "[t]he 

original note had been filed with the clerk of court and was in the court file in preparation 

for an earlier scheduled summary judgment hearing."  Id. at 59.  Although the defense 

did not make a contemporaneous best evidence objection, it did argue at the close of 

evidence that the bank had failed to prove a prima facie case because it did not present 

the original note as evidence.  Id. at 60.  The Fourth District held that the bank "satisfied 

the requirements of the best evidence rule and Florida case law by having surrendered 

the original note to the court file prior to the time it offered the copy in evidence at trial."  

Id. at 59.  In doing so, the court concluded that because there was no dispute that the 

copy and the original note were precisely the same and that the original had been 

surrendered to the court file, the trial judge's admitting the copy into evidence "was 
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tantamount to taking judicial notice that the note had been surrendered to the court file 

and that the rationale underlying the best evidence rule was satisfied."  Id. at 62.     

 In contrast, Heller disputed in her affirmative defenses that the Bank could 

produce the original to file with the court.  There was nothing more than the 

representation of counsel to establish that the original had indeed been surrendered to 

the clerk of court and no indication that the trial court had made a comparison of the 

copy to the original.  Moreover, the trial court's suggestion that defense counsel visit the 

clerk's office to verify that the original had been filed cannot be said to be "tantamount to 

taking judicial notice that the note had been surrendered to the court file."  Id. 

 The parties did not stipulate that the document in the court file was, in fact, 

the original note.  Without a stipulation by the parties, the trial court cannot rely on an 

unsworn statement of counsel to make a factual determination.  Blimpie Capital 

Venture, Inc. v. Palms Plaza Partners, Ltd., 636 So. 2d 838, 840 (Fla. 2d DCA 1994).  

And neither a trial court nor an appellate court can consider as fact an unproven 

statement that is documented only by counsel.  Id.; see also Deutsche Bank Nat'l Trust 

Co. v. Huber, 137 So. 3d 562, 564 (Fla. 4th DCA 2014) (stating that the court could not 

make a leap of faith that a note surrendered to the clerk was the original when such a 

determination was not supported by the record before it in which only a copy of the note 

was admitted in evidence).  

 The Bank, as the proponent of the evidence, failed to carry its burden of 

proof.  See Mazine v. M & I Bank, 67 So. 3d 1129, 1131-32 (Fla. 1st DCA 2011).  The 

trial court had before it only the copy of the note and counsel's unsworn statement as to 

the filing of the purported original note.  Because the trial court improperly admitted the 
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copy of the note over objection in violation of section 90.953(1), we reverse and remand 

for a new trial.  See Sas v. Fed. Nat'l Mortg. Ass'n, 112 So. 3d 778, 780 (Fla. 2d DCA 

2013) (reversing when evidence was improperly admitted over objection to prove the 

amount of the debt and remanding for further proceedings to properly establish amounts 

due and owing). 

 In addition, we address the trial court's admission of hearsay testimony by 

the Bank's representative.  Without personal knowledge, the representative testified 

regarding when the Bank possessed the note based on business records that were not 

introduced into evidence.  The trial court improperly allowed the Bank's representative 

to testify over a hearsay objection to the contents of business records that had not been 

admitted into evidence.  See Sas, 112 So. 3d at 779.  

 Accordingly, we reverse the final judgment of foreclosure and remand for 

a new trial. 

 Reversed and remanded. 

SLEET and SALARIO, JJ., Concur.    



 

 

Supreme Court of Florida 
 
 

____________ 

 

No. SC13-992 

____________ 

 

LEON KOPEL, 
Petitioner, 

 

vs. 

 

BERNARDO KOPEL, et al., 
Respondents. 

 

[January 26, 2017] 

 

QUINCE, J. 

 Respondents Bernardo and Enrique Kopel seek review of the decision of the 

Third District Court of Appeal in Kopel v. Kopel, 117 So. 3d 1147 (Fla. 3d DCA 

2013), on the ground that it expressly and directly conflicts with a decision of this 

Court and other district courts of appeal on a question of law.  We have 

jurisdiction.  See art. V, § 3(b)(3), Fla. Const.  For the reasons that follow, we 

quash the decision of the Third District and approve the line of cases that follow 

the exact language of rule 1.190(c), allowing an amended complaint to relate back 

to the filing of the original, timely filed complaint as long as any new claims 
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within the amendment arise out of the same conduct, transaction, or occurrence as 

in the original filing. 

FACTS AND PROCEDURAL HISTORY 

This case comes to us after twenty-one years of litigation involving claims 

by Leon Kopel (Petitioner) against his brother, Enrique Kopel, and Enrique’s son, 

Bernardo Kopel (Leon’s nephew),1 resulting from deteriorating business 

relationships within the family.  Kopel, 117 So. 3d at 1149.  In 1994, Petitioner 

filed this lawsuit after he was unsuccessful in demanding the repayment of $5 

million from Respondents and payment of two promissory notes for $845,000 and 

$1.45 million from Bernardo.  At the 2008 trial, Petitioner, for the first time, 

claimed that settlement conversations between him and Enrique were actually oral 

agreements whereby Enrique was to pay $5 million to Petitioner in exchange for 

Petitioner’s interest in certain business entities.  Id.  The trial resulted in a hung 

jury, and after a mistrial was declared, the trial court ordered the parties to amend 

their pleadings.  Id.  Petitioner’s amendments to his complaint culminated with a 

fifth amended complaint filed in 2009, wherein he alleged that using a $15 million 

loan (which he and Enrique obtained from the Royal Bank of Canada using two 

companies they each owned individually), Petitioner loaned $5 million to Bernardo 

                                           

 1.  Hereinafter, Enrique and Bernardo Kopel may be referred to collectively 

as Respondents or individually according to their first names. 
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(Count I); that Petitioner received oral promises from Respondents to repay the 

loan and that in exchange for Respondents paying Petitioner $5 million, Petitioner 

would release them from any interest or claims Petitioner had in companies the 

parties owned together (Count II); and that Respondents were unjustly enriched 

when Petitioner gave them $5 million (Count III).  Id.  Respondents moved to 

dismiss the fifth amended complaint, arguing inter alia that the “breach of oral 

promise” claim was time-barred by the four-year statute of limitations, but the trial 

court denied the motion.  Id. at 1150-51.  Prior to trial, Respondents moved for 

summary judgment on the same grounds, but the trial court also denied that 

motion, and the case proceeded to trial.  Id. 

Finding in favor of Petitioner on all three counts, the jury found that 

Petitioner loaned Bernardo $5 million and Bernardo orally agreed to repay $2 

million, that Enrique orally agreed to pay $3 million, and that Respondents were 

unjustly enriched by Petitioner for a total benefit conferred in the amount of $10 

million.  Id.  After the verdict, Respondents filed a motion for a new trial or for 

judgment notwithstanding the verdict, alleging inter alia that there was no evidence 

to prove any of Petitioner’s claims and the jury’s verdicts were inconsistent.  The 

trial court denied the motion and entered final judgment against Respondents, 

jointly and severally, on the unjust enrichment claim only.  Id.  Although it reduced 
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the jury award on this claim to $5 million, the trial court entered final judgment in 

favor of Petitioner for $14,063,164.50, after adding prejudgment interest.  Id. 

Respondents appealed, and the Third District held that Respondents were 

entitled to judgment as a matter of law because the evidence did not support any of 

Petitioner’s claims.  Id. at 1149, 1151.  Specifically, the court found that there was 

no unjust enrichment because the benefit of the loan was conferred upon corporate 

entities rather than Respondents directly.  Id. at 1152 (citing Peoples Nat’l Bank of 

Commerce v. First Union Nat’l Bank of Fla., N.A., 667 So. 2d 876, 879 (Fla. 3d 

DCA 1996), for principle that unjust enrichment requires a benefit conferred 

directly to the litigant).  The district court also reversed because Petitioner’s claims 

were barred by the statute of limitations, as the fifth amended complaint did not 

relate back to the original.  Id. at 1153.  The court stated to have relation back, an 

amended pleading must not state a new cause of action.  Id. at 1152.  The court 

found that the alleged oral promise by Enrique to repay the $5 million was “new, 

different, and distinct” from that which was originally pled.  Id.  Thus, the Third 

District concluded that the fifth amended complaint could not relate back as a 

matter of law.  Id.  Petitioner now seeks review of the Third District’s decision. 

ANALYSIS 

A trial court’s ruling on a motion to dismiss is subject to de novo review.  

Mender v. Kauderer, 143 So. 3d 1011, 1013 (Fla. 3d DCA 2014); Armiger v. 
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Associated Outdoor Clubs, Inc., 48 So. 3d 864, 869 (Fla. 2d DCA 2010).  The 

determination of whether an amended complaint relates back to the filing of the 

original complaint is a question of law, also reviewed de novo.  Caduceus 

Properties, LLC v. Graney, 137 So. 3d 987, 991 (Fla. 2014); Flores v. Riscomp 

Indus., Inc., 35 So. 3d 146, 148 (Fla. 3d DCA 2010).  An amended complaint 

raising claims for which the statute of limitations has expired can survive a motion 

to dismiss if the claims relate back to the timely filed initial pleading.  Flores, 35 

So. 3d at 147.  Thus, the conflict issue here is whether Petitioner’s fifth amended 

complaint, which added a new “breach of oral promise” claim not contained within 

the original complaint, relates back to the filing of the original complaint under 

rule 1.190(c).  Rule 1.190 governs amended pleadings and defines the relation back 

doctrine as follows: “When the claim or defense asserted in the amended pleading 

arose out of the conduct, transaction, or occurrence set forth or attempted to be set 

forth in the original pleading, the amendment shall relate back to the date of the 

original pleading.”  Fla. R. Civ. P. 1.190(c) (emphasis added). 

I. Relation Back 

It is undisputed that Petitioner’s original complaint, filed in 1994, did not 

specifically allege a breach of oral promise claim.  Petitioner first asserted this 

claim in his fourth amended complaint in 2008 against Enrique only, and against 

both Respondents in his fifth amended complaint in 2009.  The statute of 
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limitations provides only a four-year period in which to raise such a claim.  

§ 95.11(3)(k), Fla. Stat. (1993).  Here, the fifth amended complaint alleges that the 

oral promise was made “during the funding of the loan” to Bernardo, which 

occurred in 1991.  Respondents explain that Petitioner’s July 13, 2010, Answers to 

Interrogatories state that the oral promise was made in 1991, 1992, and again in 

1993.  Even using 1993, the statute of limitations expired on Petitioner’s claim in 

1997 at the latest.  Thus, for the claim to survive dismissal, it must relate back to 

the initial complaint.  Flores, 35 So. 3d at 147. 

There are two lines of district court cases interpreting the operation of the 

relation back doctrine in Florida.  The first holds that an amended pleading does 

not relate back if it states a new, different, or distinct cause of action from the 

original pleading.  Trumbull Ins. Co. v. Wolentarski, 2 So. 3d 1050, 1055 (Fla. 3d 

DCA 2009); Page v. McMullan, 849 So. 2d 15, 16 (Fla. 1st DCA 2003) (stating 

that amendments “may not be used to avoid the statute of limitations if the 

amendment sets forth a new and distinct cause of action”); Arnwine v. Huntington 

Nat’l Bank, N.A., 818 So. 2d 621, 625 (Fla. 2d DCA 2002) (“[E]ntirely new and 

separate causes of action will not relate back.”); W. Volusia Hosp. Auth. v. Jones, 

668 So. 2d 635, 636 (Fla. 5th DCA 1996) (explaining that relation back is not 

permitted where amendment states a new and distinct cause of action); Daniels v. 

Weiss, 385 So. 2d 661, 663 (Fla. 3d DCA 1980).  For example, in Arnwine, the 
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plaintiff’s original complaint alleged causes of action against the defendant bank 

for reconstruction of lost instruments, conversion, accounting, fraud, and breach of 

fiduciary duty.  818 So. 2d at 625.  The amended complaint alleged the same 

causes of action, but also included a new claim for civil conspiracy.  Id.  The 

Second District found that the trial court did not err in dismissing this new claim 

because “[w]hile the allegations of this count arise from the same set of operative 

facts alleged in the original complaint, civil conspiracy is, in fact, an entirely new 

cause of action” that does not relate back.  Id. at 625-26. 

The second line of cases instead follows the exact language of rule 

1.190(c)—allowing relation back where the claims from the amended pleading 

arise out of the same conduct, transaction, or occurrence as in the original, timely 

filed complaint.  Armiger, 48 So. 3d at 870; Flores, 35 So. 3d at 147.  In other 

words, as long as the initial complaint gives the defendant fair notice of the general 

factual scenario or factual underpinning of the claim, amendments stating new 

legal theories can relate back.  Fabbiano v. Demings, 91 So. 3d 893, 895 (Fla. 5th 

DCA 2012); Flores, 35 So. 3d at 148; Kiehl v. Brown, 546 So. 2d 18, 19 (Fla. 3d 

DCA 1989).  This is true even where the legal theory of recovery has changed2 or 

                                           

 2.  Flores, 35 So. 3d at 147 (allowing relation back even though legal 

theories of recovery in amended complaints were supplemented and modified). 
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where the original and amended claims require the assertion of different elements.3   

In Armiger, the plaintiff sued a company and its janitorial service provider 

after he slipped and fell on the company’s property.  48 So. 3d at 866.  The trial 

court dismissed the plaintiff’s first amended complaint for failure to state a cause 

of action as against the company because the complaint did not allege breach of a 

nondelegable duty or vicarious liability and there was no basis for a negligence 

claim against the company directly.  Id.  The plaintiff moved to amend his 

complaint accordingly, but the court denied the motion, reasoning that the statute 

of limitations had expired and the proposed amendment would not relate back.  Id.  

On appeal, the Second District found that even though it stated a new cause of 

action, the proposed amendment would relate back because the claims alleged 

therein were based on the same conduct, transaction or occurrence as those in the 

first amended complaint.  Id. at 872.  The court explained that “[a]lthough the first 

amended complaint does not plainly state the breach of a [nondelegable] duty, the 

applicability of the doctrine of nondelegable duty under the facts alleged is 

apparent.”  Id.; see also Roden v. R.J. Reynolds Tobacco Co., 145 So. 3d 183, 188 

(Fla. 4th DCA 2014) (finding that wrongful death claim and personal injury claim 

                                           

 3.  See, e.g., Fabbiano, 91 So. 3d at 896 (finding that battery claim related 

back to negligence claim because both involved same plaintiff, same injuries, and 

same damages and, therefore, “arose from the same occurrence”). 
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arose out of same transaction because both were based on decedent’s claim of 

injury due to smoking cigarettes); Mender, 143 So. 3d at 1014-15 (finding relation 

back where “the characterization of the complaint as individual or derivative did 

not alter the underlying facts, circumstances, or parties, and gave fair notice to all 

parties of the general fact situation out of which the claims arose”). 

Essentially, this second line of cases holds that the assertion of a new claim 

in an amendment is not dispositive as to whether the amendment can relate back.  

However, these cases recognize that a newly added claim could fail to meet the 

relation back test if the new claim is so factually distinct that it does not arise out 

of the same conduct, transaction, or occurrence as the original.  See Fabbiano, 91 

So. 3d at 894-95 (explaining that cases such as West Volusia Hospital Authority do 

not stand for the principle that “an amendment involving a new cause of action 

never relates back” under rule 1.190 but instead “pertain to a narrow set of 

circumstances wherein the proposed amendment, although emanating from the 

same set of operative facts, involved a factually distinct claim”).4  

                                           

 4.  See, e.g., Trumbull Ins. Co., 2 So. 3d at 1055 (finding that plaintiff’s PIP 

claim did not relate back to original negligence and uninsured/underinsured claims 

where original claims concerned collision of school bus with plaintiff’s vehicle and 

PIP claim concerned insurer’s failure to pay medical providers certain contracted 

benefits); W. Volusia Hosp. Auth., 668 So. 2d at 636 (finding father’s claim for 

loss of filial consortium in death of son sufficiently different from mother’s claim 

for loss of filial consortium such that father’s claim did not relate back).  We cite 
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In Caduceus Properties, LLC v. Graney, 137 So. 3d 987 (Fla. 2014), we had 

before us the issue of “whether an amended complaint, naming a third-party 

defendant as a party defendant, relates back to the filing of the third-party 

complaint for statute of limitations purposes.”  Id. at 989.  We found that the 

amended complaint related back because the third-party complaint put the third-

party defendant on notice of the conduct, transaction, or occurrence from which the 

claims against that defendant arose.  Id. at 992-93.  We noted that our holding did 

not “disturb the precedent that, generally, the relation back doctrine does not apply 

when an amendment seeks to bring in an entirely new party defendant to the suit 

after the statute of limitations has expired.”  Id. at 993-94 (emphasis added).  Nor 

did it remove all discretion from the trial court, since that court must still determine 

whether the claims arise from the same conduct, transaction, or occurrence and still 

retains “discretion to deny the amendment if it is so late in the proceedings that the 

opposing party would be unfairly prejudiced and other options, such as a 

continuance, would be unfair to either party.”  Id. at 994. 

We cited three factors in support of our interpretation of rule 1.190(c) that 

are equally applicable here.  First, this interpretation is consistent with Florida’s 

judicial policy of freely permitting amendments to pleadings, as long as they do 

                                           

these two cases as examples of the analysis conducted by the courts therein without 

passing judgment as to the correctness of either decision. 
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not prejudice the opposing party, so that cases may be resolved on the merits.  Id. 

at 991-92.  Second, “[p]ermitting relation back in this context is also consistent 

with Florida case law holding that rule 1.190(c) is to be liberally construed and 

applied.”  Id. at 992.  Last, this interpretation is consistent with the purpose of the 

statute of limitations, which is “to protect defendants from unusually long delays in 

the filing of lawsuits and to prevent prejudice to defendants from the unexpected 

enforcement of stale claims”—a purpose that is not implicated where the new 

claims concern the same conduct, transaction, or occurrence as the original.  Id. 

In accordance with rule 1.190 and our prior case law, we disapprove the first 

line of cases to the extent that they establish a bright-line rule that amendments 

asserting new claims cannot relate back under any circumstances.  As established 

in Fabbiano, Armiger, and even Caduceus, amendments asserting new claims can 

relate back to the original pleading as long as they arise out of the same conduct, 

transaction, or occurrence as the claims within the original.  The proper focus of 

the inquiry is not whether the amended pleading sets forth a new or different claim, 

but whether the claims within the amended pleading are part of the same conduct, 

transaction, or occurrence as in the original pleading.  Accordingly, we approve the 

second line of cases, which recognizes that while amendments with new claims do 

not always relate back, they can do so if the claims are not factually distinct from 

those within the original complaint. 
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In the instant case, we reject the Third District’s holding that “because the 

fifth amended complaint states a new cause of action, it cannot relate back as a 

matter of law.”  Kopel, 117 So. 3d at 1152.  Although the two complaints allege 

slightly different facts or different theories of recovery, such differences do not 

preclude a finding of relation back.  See, e.g., Fabbiano, 91 So. 3d at 896 (finding 

that original negligence claim and amended claim of battery still “arose from the 

same occurrence” and related back, although predicated on different legal 

theories); Flores, 35 So. 3d at 147 (“Although additional allegations of fact were 

inserted into the complaint as it progressed through its steps, and the legal theories 

of recovery were supplemented and modified, the substantive factual situation 

remained the same as that found in the original complaint.”); Dailey v. Leshin, 792 

So. 2d 527, 532 (Fla. 4th DCA 2001) (“The proper relation back test is whether the 

amended claims arose out of the same conduct, transaction, or occurrence 

originally set forth, even if they raise a new legal theory.”). 

Both the original and fifth amended complaints allege that (1) Petitioner and 

Enrique borrowed $15 million, with Petitioner being liable for $5 million and 

Enrique being liable for $10 million; (2) Petitioner loaned such amount to either 

Bernardo individually or Respondents collectively; and (3) regardless of the 

asserted theory of recovery, Respondents, individually and collectively, have failed 

and refused to pay this amount.  Accordingly, the new claim is not factually 
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distinct, but arises out of the same conduct, transaction, or occurrence as that 

established in the original pleading.  Petitioner’s fifth amended complaint relates 

back to his original complaint, and we quash the Third District’s decision reversing 

the trial court’s denial of Respondents’ motion for summary judgment. 

II. Sufficiency of the Evidence 

We also disagree with the district court’s holding that Respondents were 

entitled to judgment as a matter of law based on insufficient evidence.  Kopel, 117 

So. 3d at 1151.5  After trial, Respondents filed a motion for a new trial or for 

judgment notwithstanding the verdict on grounds that, inter alia, no evidence 

existed to prove Petitioner’s claims.  The trial court denied that motion, but the 

Third District reversed, holding that Respondents were entitled to judgment as a 

matter of law because the evidence did not support any of Petitioner’s clams.  Id.  

Although the district court found insufficient evidence of all three counts asserted 

in Petitioner’s fifth amended complaint, the court only discussed the evidence as to 

the unjust enrichment claim, finding no evidence of unjust enrichment because 

there was no evidence of a benefit being conferred directly to Respondents, rather 

than indirectly to corporations owned by them.  Id. at 1152-53. 

                                           

 5.  We acknowledge that sufficiency is not the conflict issue in this case.  

However, once we accept jurisdiction to resolve a conflict, we may, in our 

discretion, consider other issues properly raised and argued before this Court.  

Savoie v. State, 422 So. 2d 308, 310 (Fla. 1982). 
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The Third District is correct that to prevail on an unjust enrichment claim, 

the plaintiff must directly confer a benefit to the defendant.  See Peoples Nat’l 

Bank of Commerce v. First Union Nat’l Bank of Fla. N.A., 667 So. 2d 876, 879 

(Fla. 3d DCA 1996).  However, we disagree with the Third District’s ruling 

regarding insufficient evidence because the record contains sufficient evidence to 

support the jury’s verdict as to Count II for breach of an oral promise. 

An order on a motion for directed verdict or for judgment notwithstanding 

the verdict is reviewed de novo.  See Christensen v. Bowen, 140 So. 3d 498, 501 

(Fla. 2014); Jackson Cty. Hosp. Corp. v. Aldrich, 835 So. 2d 318, 326 (Fla. 1st 

DCA 2002) (applying same standard of review to both).  We must affirm the denial 

of the motion “if any reasonable view of the evidence could sustain a verdict in 

favor of the non-moving party.”  Meruelo v. Mark Andrew of Palm Beaches, Ltd., 

12 So. 3d 247, 250 (Fla. 4th DCA 2009).  In addition, we must view the evidence 

and all inferences of fact in the light most favorable to the nonmoving party.  

Christensen, 140 So. 3d at 501. 

As to Count II, alleging Respondents’ breach of an oral promise, we find 

that sufficient evidence exists to sustain a verdict in Petitioner’s favor as to this 

claim.  Petitioner testified repeatedly that Respondents had promised multiple 

times to repay him for the $5 million loan.  Petitioner also testified that Enrique 

had once promised repayment at a meeting with Petitioner’s and Enrique’s 
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parents—a meeting about which their mother, Chana Kopel, testified confirming 

Petitioner’s testimony.  Enrique himself testified about this meeting, stating that a 

verbal agreement was reached for Enrique to pay Petitioner $5 million in exchange 

for a release from Petitioner as to any interests Petitioner had in companies the 

parties owned together.  However, Enrique testified that the parties had agreed to 

put the oral agreement in writing.  Although Enrique also testified that Petitioner 

did not make any loans to Respondents and that Enrique did not promise to repay 

any loans, the jury could have instead accepted Petitioner’s and his mother’s 

testimony.  Furthermore, the jury expressly rejected, by special verdict form, 

Enrique’s testimony that the agreement was to be reduced to writing. 

Viewing the evidence and inferences of fact in the light most favorable to 

Petitioner, we find sufficient evidence to sustain the jury’s verdict on Count II for 

breach of an oral promise.  It matters not that the trial court entered judgment only 

on the unjust enrichment count because the jury here awarded judgment to 

Petitioner, by special verdict form, on each of three different theories of recovery 

and was not asked to apportion the damages between each theory.  See Southstar 

Equity, LLC v. Lai Chau, 998 So. 2d 625, 631 (Fla. 2d DCA 2008) (“Where a 

special verdict supports the same damage claim on two or more theories of 

liability, if one of the theories of liability is not affected by harmful error, an error 

with respect to another theory of liability that would be considered harmful if the 
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affected theory of liability were viewed in isolation is rendered harmless because 

the verdict is independently supported by another theory of liability.”); ISK 

Biotech Corp. v. Douberly, 640 So.2d 85, 89 (Fla. 1st DCA 1994); Thomas v. 

Wyatt, 405 So. 2d 1369, 1370 (Fla. 4th DCA 1981) (“Plaintiff proceeded to trial 

and verdict upon three separate theories and prevailed upon all three. The judgment 

for compensatory damages is supportable based upon [one] theory [of recovery] 

even if error occurred in some other aspect of the case.”).  Thus, any one of those 

three theories individually can provide the basis for the jury’s verdict. 

CONCLUSION 

We hereby quash the Third District’s decision in Kopel v. Kopel, 117 So. 3d 

1147 (Fla. 3d DCA 2013), and approve cases such as Caduceus Properties, LLC v. 

Graney, 137 So. 3d 987, 989 (Fla. 2014), Fabbiano v. Demings, 91 So. 3d 893, 895 

(Fla. 5th DCA 2012), and Armiger v. Associated Outdoor Clubs, Inc., 48 So. 3d 

864, 870 (Fla. 2d DCA 2010), which make clear that an amendment asserting a 

new cause of action can relate back to the original pleading where the claim arises 

out of the same conduct, transaction, or occurrence as the original.  We also quash 

the Third District’s finding of insufficient evidence of Petitioner’s breach of oral 
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promise claim and remand to the district court for proceedings consistent with this 

opinion.6 

It is so ordered. 

LABARGA, C.J., and PARIENTE, and LEWIS, JJ., and PERRY, Senior Justice, 

concur. 

CANADY, J., dissents with an opinion, in which POLSTON, J., concurs. 

  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION, AND 

IF FILED, DETERMINED. 

 

CANADY, J., dissenting. 

I agree with the majority “that an amendment asserting a new cause of action 

can relate back to the original pleading [when] the claim arises out of the same 

conduct, transaction, or occurrence as the original.”  Majority op. at 16.  But I 

disagree with the majority’s conclusion that the decision on review transgresses 

this rule.  Because the result reached by the Third District is consistent with the 

rule in the supposed conflict cases on which the majority relies, I would discharge 

this case.  I therefore dissent. 

The majority tellingly relates that—fourteen years after suit was first filed—

“[a]t the 2008 trial, Petitioner, for the first time, claimed that settlement 

conversations between him and Enrique were actually oral agreements whereby 

Enrique was to pay $5 million to Petitioner in exchange for Petitioner’s interest in 

                                           

 6.  We decline to address any other issues raised by the parties. 
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certain business entities.”  Majority op. at 2.  Following the declaration of a 

mistrial, the Petitioner filed an amended complaint alleging a claim based on these 

new facts.  The district court correctly concluded that under Florida Rule of Civil 

Procedure 1.190(c) this new claim did not relate back to the filing of the original 

complaint and therefore was barred by the statute of limitations. 

Under the relation-back rule, a plaintiff may plead new causes of action 

based on the basic factual narrative previously alleged.  But a plaintiff is not 

entitled to allege new core facts.  A plaintiff may supplement—with related facts 

and new causes of action—the original narrative, but may not bring forth a new 

narrative.  A claim predicated on such a new narrative is not a claim that “arose out 

of the conduct, transaction, or occurrence set forth or attempted to be set forth in 

the original pleading” and therefore does not relate back to the filing of the original 

complaint.  Fla. R. Civ. P. 1.190(c).   

To accept the Petitioner’s position requires that the rule’s reference to claims 

arising from the “conduct, transaction, or occurrence” that was originally alleged 

be understood to encompass every factual allegation related to the 

contemporaneous business interactions of a plaintiff and defendant.  Under this 

view, a plaintiff who had originally claimed that the defendant had failed to pay for 

an automobile purchased from the plaintiff would be permitted—after the statute of 

limitations had run—to make a claim based on the alleged failure of the defendant 
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to pay for a horse purchased from the plaintiff.  This seriously distorts the rule and 

would turn litigation into a quest by the plaintiff to find some new winning 

narrative whenever the original narrative threatens to fail. 

Here, the claims previously pleaded by the Petitioner related to unpaid 

obligations arising from alleged loan transactions as well as harm suffered by the 

Petitioner as an investor in certain business entities.  The claim that the Third 

District concluded was barred by the statute of limitations was based on allegations 

that Enrique had breached an oral agreement to purchase the Petitioner’s interest in 

certain business entities.  A transaction involving a promise to purchase an interest 

in business entities is entirely distinct from a loan transaction or an occurrence 

involving harm to a claimant as an investor.  The transaction involving the alleged 

promise to purchase an interest in certain business entities thus did not arise from 

the same “conduct, transaction, or occurrence” set forth in the original complaint. 

So the result reached by the Third District was correct.  Admittedly, the 

Third District erred in making the unqualified statement that “[t]o relate back, the 

[amended] pleading must not state a new cause of action.”  Kopel v. Kopel, 117 

So. 3d 1147, 1152 (Fla. 3d DCA 2013).  But the court also emphasized the totally 

distinct core factual allegations underlying the new cause of action in the amended 

complaint.  In these circumstances, the case should be discharged. 

POLSTON, J., concurs. 
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CIKLIN, C.J. 
 
 This appeal arises out of a business dispute involving a limited 
liability company.  The appellants, the plaintiffs below, appeal the 
dismissal of their derivative counts brought on behalf of the company, 
and the claims for breach of contract, civil conspiracy, and unjust 
enrichment.  Because counts IX and XII are interrelated with counts of 
the complaint still pending below, we dismiss that portion of the appeal 
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relating to those counts.  See Mendez v. W. Flagler Family Ass’n, Inc., 303 
So. 2d 1, 5 (Fla. 1974).  However, we take jurisdiction of the remainder of 
the appeal, which involves the derivative claims and the claim for unjust 
enrichment, as the dismissal of these causes of action disposed of the 
entire case as to McKane Family Limited Partnership (“McKane LP”) in its 
derivative capacity, and as to defendant Jody Robbins, respectively.  See 
Fla. R. Civ. P. 9.110(k).  Having taken jurisdiction of these claims, we 
reverse the dismissal that was entered with prejudice and remand for 
further proceedings. 
 
 We first provide a brief summary of the general allegations contained 
in the plaintiffs’ complaint.  The plaintiffs alleged the following:  David 
McKane was the general partner of McKane LP, and Peter G. Robbins 
was the general partner of Sacajawea Family Limited Partnership 
(“Sacajawea LP”).  Each of these businesses held a fifty-percent 
ownership interest in Riverland and Indian Sun, L.C. (“Riverland”).  In a 
scheme to oust McKane, Robbins and the owner of Prager & Co., LLC 
convinced McKane to execute loan documents with Prager Management 
Co., LLC (“Lender”).  Riverland entered into a loan agreement with 
Lender, and McKane LP and Lender entered into a Pledge and Security 
Agreement, which provided that McKane LP put up its membership 
interest in Riverland as one-half collateral for the loan.  McKane executed 
a Limited Guaranty with Lender, in which he personally guaranteed one-
half of the loan.  Pursuant to the agreements, Lender was to provide $3 
million to Riverland to be used solely for capital expenditures, general 
working capital, and for payment of a specified fee to Lender.  The loan 
proceeds were transferred into Riverland’s account, which Sacajawea LP 
and Robbins had been entrusted by the plaintiffs to handle and control.  
 
 For the unjust enrichment claim brought against Sacajawea LP, 
Robbins, and Robbins’ wife, the plaintiffs essentially alleged that the 
defendants looted Riverland’s account and put the loan proceeds to 
personal use.  The trial court found the claim belonged to Riverland—not 
to the plaintiffs—and dismissed with prejudice for failure to state a cause 
of action.   
 

The standard of review of an order dismissing for failure to state a 
cause of action is de novo.  Atkins v. Topp Telecom, Inc., 873 So. 2d 397, 
398 (Fla. 4th DCA 2004).  We do not disagree with the trial court that the 
claim was Riverland’s to bring.  The plaintiffs did not sufficiently allege 
that they conferred a benefit upon the defendants.  See Fito v. Attorneys’ 
Title Ins. Fund, Inc., 83 So. 3d 755, 758 (Fla. 3d DCA 2011) (finding that 
plaintiff did not establish that it conferred a benefit on the defendants 
where the evidence did not establish that the funds that were wrongfully 
transferred into appellants’ accounts belonged to the plaintiff).   
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However, the dismissal should have been without prejudice, as it 

appears the claim could be brought on Riverland’s behalf, and the cause 
of action had only been dismissed once before this dismissal, and on 
different grounds.  See Samuels v. King Motor Co. of Fort Lauderdale, 782 
So. 2d 489, 495 (Fla. 4th DCA 2001) (“If a complaint does not state a 
cause of action, the opportunity to amend a complaint should be liberally 
given, unless it is apparent the pleading cannot be amended to state a 
cause of action.”). 
 
 We turn now to the dismissal of the derivative claims.  The plaintiffs 
filed suit in December 2012.  The allegations of the complaint left it less 
than clear whether derivative claims were brought, but the defendants 
moved to dismiss such counts if they were in fact pled, arguing that the 
plaintiffs failed to comply with the pre-suit demand requirement of 
section 608.601, Florida Statutes (2012), a since repealed statute which 
governed derivative actions brought by members of limited liability 
companies. 
 
 Before the motion to dismiss was heard, the plaintiffs amended their 
complaint, alleging that they made a demand by letter dated December 
19, 2013.  The defendants moved to dismiss, arguing that the letter did 
not constitute a demand, as it was sent after suit was filed.   
 
 After a hearing, the trial court dismissed the derivative counts without 
prejudice thereby permitting the plaintiffs to amend and allege 
compliance with the demand requirement.  The trial court found that the 
post-complaint letter could not satisfy the pre-suit demand requirement.   
 
 In 2015, the plaintiffs filed an amended complaint.  This time, they 
alleged that they made a demand by two letters dated October 31, 2012.  
They also re-alleged that the December 19, 2013 letter constituted a 
sufficient demand.  In granting the defendants’ motion to dismiss, the 
trial court found that the October 2012 letters did not constitute a 
demand, and again found that the December 2013 letter could not 
satisfy the pre-suit demand requirement as it was sent after suit was 
filed.   
 
 Section 608.601, in effect when suit was brought in 2012 and, as 
previously noted, since repealed, provided as follows in pertinent part: 
 

A complaint in a proceeding brought in the right of a limited 
liability company must . . . allege with particularity the 
demand made to obtain action by the managing members of 
a member-managed company or the managers of a manager-
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managed company and that the demand was refused or 
ignored.  If the limited liability company commences an 
investigation of the charges made in the demand or 
complaint, the court may still stay any proceeding until the 
investigation is completed. 

 
§ 608.601(2), Fla. Stat. (2012).   
 
 We agree with the trial court that the October 2012 letters did not 
satisfy the demand requirement.  The letters do not contain a request 
that Riverland take some action related to the allegations in the lawsuit.   
 
 However, the trial court did not consider whether the December 2013 
letter constituted a sufficient demand, because, the trial court reasoned, 
it was sent after suit was filed.   
 

We have found no case law regarding whether a pre-suit demand 
requirement under section 608.601 can be cured after suit is filed.  
Foreign courts have come to different conclusions on this issue in cases 
involving similar pre-suit demand requirements.   
 

In Grossman v. Johnson, 674 F.2d 115, 125 (1st Cir. 1982), for 
example, the court rejected the claim that a failure to allege the pre-suit 
demand required by a rule of civil procedure could be cured after suit 
was filed, reasoning that the rule does not provide for a post-suit 
demand, and observing that the purpose of the demand requirement is 
“to alert the director before suit is instituted” so that the directors have 
“the opportunity to occupy their normal status.”  See also Shlensky v. 
Dorsey, 574 F.2d 131, 141-42 (3d Cir. 1978) (rejecting plaintiff’s 
argument that trial court should have permitted it to amend or 
supplement the complaint to include additional demand letters written 
after suit was filed, and reasoning that “such a demand would not have 
afforded the directors the opportunity to make the judgment in the first 
instance whether and in what manner action should be taken”).  
However, in a case involving the pre-suit notice requirement of section 
607.07401(2), Florida Statutes, which governs shareholder derivative 
suits, a court dismissed the plaintiff’s complaint without prejudice to the 
plaintiff to “petition the Court to reopen the case after he makes a 
demand upon Uniquest Corporation’s board of directors if they refuse to 
properly investigate his allegations.”  Frutchey ex rel. Uniquest Corp. v. 
Johnson, No. C98-3899, 1999 WL 33911107, at *1 (N.D. Cal. Jan. 5, 
1999). 
 
 The pre-suit demand requirement here is akin to a condition 
precedent, although it is framed as a pleading requirement.  “Our courts 
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have repeatedly affirmed that failure to comply with a statutory condition 
precedent, absent waiver or estoppel, requires dismissal.”  City of 
Coconut Creek v. City of Deerfield Beach, 840 So. 2d 389, 393 (Fla. 4th 
DCA 2003).  Such a lapse, however, is not ultimately fatal, and the 
plaintiff may amend its complaint.  See Hosp. Corp. of Am. v. Lindberg, 
571 So. 2d 446, 449 (Fla. 1990) (holding that “in medical malpractice 
actions, if a presuit notice is served at the same time as a complaint is 
filed, the complaint is subject to dismissal with leave to amend”); Coconut 
Creek, 840 So. 2d at 393 (recognizing that if a complaint is dismissed for 
failure to comply with a statutory condition precedent, the dismissal 
should be with leave to amend if the statute of limitations has not run).  
We find that, likewise, a party’s failure to comply with a statute’s 
pleading requirement that a pre-suit demand was made is not 
necessarily fatal and that the demand may be made post-suit and alleged 
in an amended complaint.  
 
 Based on the foregoing, we reverse the trial court’s dismissal with 
prejudice of the unjust enrichment claim and the derivative claims.  On 
remand, the plaintiffs shall be given leave to amend the complaint to 
state a cause of action for unjust enrichment, and the trial court should 
determine whether the December 2013 letter constitutes a sufficient 
demand.  If it finds that it does not, the trial court may dismiss with 
prejudice only if it is able to find that “the privilege to amend has been 
abused, or it is clear that the pleading cannot be amended to state a 
cause of action.”  See Gamma Dev. Corp. v. Steinberg, 621 So. 2d 718, 
719 (Fla. 4th DCA 1993).    
 

Dismissed in part, reversed in part, and remanded for further 
proceedings. 
 
TAYLOR, J., and LEE, ROBERT W., Associate Judge, concur. 

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
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DAMOORGIAN, J. 
 

Todd and Shire McLendon appeal a final summary judgment in favor 
of the Palm Beach County Property Appraiser arising out of the Property 
Appraiser’s denial of the McLendons’ request for an agricultural tax 
classification.  We reverse for entry of summary judgment in favor of the 
McLendons and their agricultural tax classification. 
 

The following material facts are undisputed.  The McLendons own a 
five-acre parcel in Palm Beach County.  Since 2006, they have used the 
land to raise wild birds for sale as pets—an activity commonly known as 
aviculture.  In furtherance of their business venture, the McLendons spent 
approximately $50,000 for the purchase of cages, sheds, fences, feeders, 
and structures for storage. 
 

From tax year 2006 through 2012, the Property Appraiser granted the 
McLendons’ property an agricultural tax classification because of its dual 
uses for aviculture and cattle grazing. 
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However, in 2012, the Property Appraiser denied the agricultural tax 

classification for the requested 4.5 acres and instead issued the 
classification for only 2.25 acres, pursuant to section 193.461(1), Florida 
Statutes (2012).  The McLendons appealed to the Palm Beach County 
Value Adjustment Board (“VAB”) in accordance with section 193.461(2). 
The VAB held that the initially requested 4.5 acres should be given an 
agricultural classification. 
 

In 2013, the Property Appraiser denied an agricultural tax classification 
for the part of the McLendon parcel devoted to aviculture.  In doing so, the 
Property Appraiser contended that his office mistakenly classified 
aviculture as an agricultural purpose for purposes of qualifying the 
property for an agricultural exemption.  The McLendons challenged the 
Property Appraiser’s decision to the VAB.  The VAB appointed a special 
magistrate1 and reversed the Property Appraiser’s 2013 tax year 
declassification of the McLendons’ aviculture-related property.  The 
Property Appraiser appealed the VAB’s decision to the circuit court by 
filing a Complaint to Reinstate Property Assessment, pursuant to section 
194.036(1), Florida Statutes (2014).  The Property Appraiser also denied 
the agricultural classification for tax year 2014. 

 
In the circuit court appeal, both parties moved for summary judgment.  

The Property Appraiser argued that the tax exemption was limited to those 
activities listed in the definition of “agricultural purposes” in section 
193.461(5), Florida Statutes (2013).  Looking to the statute, the Property 
Appraiser reasoned that since the Legislature included only “poultry,” and 
not “aviculture,” in its list of activities that constitute “agricultural 
purposes,” the Legislature expressed its intent to limit agricultural 
activities to only those listed in the statute.  The McLendons countered 
that the VAB correctly determined that the list of agricultural activities in 
section 193.461(5) was not intended to be an exclusive list because of the 
phrase “includes, but is not limited to,” preceding the listed activities. 
 

The trial court, reviewing the decision of the VAB “de novo,”2 concluded 
that aviculture was purposefully left out of the statute, and that bird-
related activities qualifying as agricultural were limited to “poultry.”  In 

                                       
1 Section 194.035(1), Florida Statutes (2013) provides that “the board shall 
appoint special magistrates for the purpose of taking testimony and making 
recommendations to the board, which recommendations the board may act upon 
without further hearing.” 
2 “The circuit court proceeding shall be de novo, and the burden of proof shall be 
upon the party initiating the action.”  § 194.036(3), Fla. Stat. (2015). 
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reaching its conclusion, the court noted that “[a]ny ambiguity concerning 
entitlement to a tax exemption is to be resolved against the taxpayer.”  It 
also expressed concern that including the breeding of pets, and more 
particularly pet birds, as an agricultural activity would lead to a floodgate 
of landowners engaging in pet breeding requesting an agricultural tax 
classification.  Ultimately, the trial court entered summary judgment in 
favor of the Property Appraiser and against the McLendons.  The effect of 
the summary judgment was that the McLendons lost their agricultural tax 
classification for 2013.  This appeal follows. 
 

Under Florida law, “only lands that are used primarily for bona fide 
agricultural purposes shall be classified agricultural.”  § 193.461(3)(b), Fla. 
Stat. (2015).  Subsection (5) of the statute includes a number of examples 
of the types of activities whose purpose is “agricultural” for tax exempt 
status: 
 

For the purpose of this section, the term ‘agricultural 
purposes’ includes, but is not limited to, horticulture; 
floriculture; viticulture; forestry; dairy; livestock; poultry; bee; 
pisciculture, if the land is used principally for the production 
of tropical fish; aquaculture, including algaculture; sod 
farming; and all forms of farm products as defined in s. 
823.14(3) and farm production.  
 

§ 193.461(5), Fla. Stat. (emphasis added). 
 

Turning to the issue before us, we are required to determine whether 
the phrase “but is not limited to” has more than one reasonable 
interpretation thereby creating an ambiguity.  If it does, then the Property 
Appraiser is correct because we would be compelled to construe the 
ambiguity against the McLendons who are the taxpayers.  See Markham v. 
PPI, Inc., 843 So. 2d 922, 925 (Fla. 4th DCA 2003). 
 

In Florida Power & Light Co. v. Florida Public Service Commission, 31 
So. 3d 860, 865 (Fla. 1st DCA 2010), the First District Court held that the 
phrase “include, but are not limited to” is inherently plain and 
unambiguous, depriving maxims of statutory construction from applying 
and issuing clear legislative intent that “the categories listed . . . are not 
exhaustive.”  We agree with the First District Court and conclude that in 
this case, the Legislature’s use of a similar phrase was meant to convey 
that the list of examples of the types of activities whose purpose is 
“agricultural” is not exhaustive.  It did not create an ambiguity.  
Accordingly, section 193.461(5) is not ambiguous. 
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The term “farm product” as listed in section 193.461(5) is 

unambiguously defined by section 823.14(3) as “any . . . animal . . . useful 
to humans.”  § 823.14(3)(c), Fla. Stat. (2013).  We also note that in 
referencing section 823.14(3) through section 193.461(5), the Legislature 
also linguistically emphasized inclusivity in both sections using the phrase 
“includes, but is not limited to:” 
 

‘Farm product’ means any . . . animal . . . useful to humans 
and includes, but is not limited to, any product derived 
therefrom. 
 

§ 823.14(3)(c) (emphasis added). 
 

Although aviculture is not explicitly listed in either statute, “animals 
useful to humans” being a “farm product” authorizes the agricultural 
exemption, if the McLendons are able to establish that aviculture serves a 
function useful to humans.  In support of their motion for summary 
judgment, the McLendons submitted affidavits from Howard Voren, who 
has over thirty-five years of aviculture experience, and Susan Clubb, who 
is a Board Certified Avian Specialist Doctor of Veterinary Medicine with 
approximately twenty years of experience. 
 

Both affiants opined that aviculture is useful to humans for multiple 
reasons including companionship, concern for endangered species, 
entertainment, education, and scientific purposes.  The trial court 
expressly conceded that aviculture provides birds used “for their 
entertainment or novelty value.”  With this concession, unrebutted by the 
Property Appraiser, we conclude that at the very least the McLendons’ 
birds are “useful to humans” as entertainment and companions and, 
therefore, constitute a farm product as that term is used in sections 
193.461(5) and 823.14(3).  
 

The plain meaning of the statutes in play control.  An “animal useful to 
humans” is plain in its broad meaning and intention, and encompasses 
the McLendons’ bird-breeding activities on its face.  Accordingly, the 
McLendons’ property qualifies for an agricultural tax exemption for the 
part of their parcel used for aviculture. 
 
 Reversed and remanded. 
 
MAY, J., concurs. 
CIKLIN, C.J., concurs specially with opinion. 
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CIKLIN, C.J., concurring specially. 
 

I concur with the majority opinion, but write to address the property 
appraiser’s concern about what he perceives as an expansive reading of 
the statute. 
 

As seemingly absurd as it might become and despite the fact that with 
our ruling, any property owner might be able to stretch an agricultural 
classification to cover, as both the trial court and property appraiser 
lamented, “snakes, ferrets, horned toads or any other exotic . . . pets,” 
section 193.461(5) is straightforward, clear and inclusive. 
 

While—as the trial court understandably suggested—our reading of 
the statute could lead to “undeserving tax breaks,” we are ever 
remindful that policy and political questions on such public issues as tax 
exemptions are not the judiciary’s concern or within our purview. 
 

By the use of the words, “includes, but is not limited to,” the 
Legislature has decided not to restrict what may be included under the 
umbrella of “agricultural purposes” but quite the contrary, expanded and 
broadened it to include “any plant . . . or animal or insect useful to 
humans.” See §§ 193.461(5), 823.14(3)(c), Fla. Stat. 

 
Could  the  statute  be  read  to  include  ferrets  and  horned  toads?  

Perhaps . . . and our holding states just that. 
 

It might also be read to include scorpions, bearded dragons, sugar 
gliders, tarantulas, hissing cockroaches, and hedgehogs. Even so, that is 
a matter that is legally irrelevant to our consideration of a statute 
designed to set forth the qualifications for ad valorem tax exemptions 
pertaining to agricultural use. 
 

The Legislature’s choice of statutory language is extremely broad—but 
it is not ambiguous, and thus not subject to statutory construction. The 
property appraiser’s stated concern that the subject statute “should not 
be read as expansive and open-ended” is not, given the clear and 
unambiguous wording of the law, a concern that we are permitted to 
share. 
 

If the statute lends itself to the need for a fix, it is not the judiciary’s 
role to do that. The job to fix, and prerogative to amend, lays squarely 
on the Legislature’s lap. 

 
*            *            * 
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PER CURIAM. 
 
 We grant appellant James Ober’s motion for rehearing, withdraw our 
opinion of August 24, 2016, and substitute the following. 
 
 This case involves the application of section 48.23, Florida Statutes 
(2014), the lis pendens statute, to liens placed on property between a final 
judgment of foreclosure and a judicial sale.  We hold that such liens are 
discharged by section 48.23(1)(d). 
 

Background 
 
 On November 26, 2007, a bank, which is not a party in this lawsuit, 
recorded a lis pendens on certain property as part of a foreclosure lawsuit 
against a homeowner, also not a party in this case.  On September 22, 
2008, the bank obtained a final judgment of foreclosure.  From July 13, 
2009 through October 27, 2011, appellee Town of Lauderdale-by-the-Sea, 
recorded seven liens on the subject property related to various code 
violations occurring after the entry of the final judgment. 
 
 On September 27, 2012, the bank purchased the property at a 
foreclosure sale.  It later sold the property to Ober.   
 
 Ober filed suit to quiet title, attempting to strike the liens against his 
property.  The Town’s counterclaim sought to foreclose the liens.  The trial 
court granted the Town’s motion, denied Ober’s motion, and entered a final 
judgment of foreclosure on the seven liens recorded prior to the judicial 
sale, as well as on three liens imposed after the sale of the property.  Ober 
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does not argue that those three post-judicial sale liens were discharged, 
and on remand the trial court may enter judgment on them. 
 

Analysis 
 
 Insofar as this case concerns the interpretation of a statute, the 
standard of review is de novo.  Brown v. City of Vero Beach, 64 So. 3d 172, 
174 (Fla. 4th DCA 2011).  Section 48.23(1)(d) states, in pertinent part: 
 

[T]he recording of . . . notice of lis pendens . . . constitutes a 
bar to the enforcement against the property described in the 
notice of all interests and liens . . . unrecorded at the time of 
recording the notice unless the holder of any such unrecorded 
interest or lien intervenes in such proceedings within 30 days 
after the recording of the notice.  If the holder of any such 
unrecorded interest or lien does not intervene in the 
proceedings and if such proceedings are prosecuted to a 
judicial sale of the property described in the notice, the 
property shall be forever discharged from all such unrecorded 
interests and liens.  

 
(Emphasis added). 
 
 We reject the Town’s argument that the statute applies only to liens 
existing or accruing prior to the date of the final judgment.  The language 
of the statute is broad, applying to “all interests and liens.”  Significantly, 
the statute expressly contemplates that its preclusive operation continues 
through a “judicial sale.”  This is consistent with how foreclosure suits 
operate in the real world.  As the amicus brief of the Florida Bankers 
Association points out, foreclosures are unlike many civil lawsuits in that 
“much remains to be accomplished after entry of final judgment, including 
the foreclosure sale, the issuance of certificates of sale and title, and, in 
many instances, the prosecution of a deficiency claim, all under court 
supervision.”  In a foreclosure lawsuit, the final judgment is not the end of 
the road, but merely a way station to the final result.  See Park Fin. of 
Broward, Inc. v. Jones, 94 So. 3d 617, 618 (Fla. 4th DCA 2011) (stating 
that mortgage foreclosure actions are different from typical civil actions). 
 
 A proper reading of section 48.23(1)(d) is, as the Florida Land Title 
Association suggests, that “when a foreclosure action is prosecuted to a 
judicial sale, that sale discharges all liens, whether recorded before the 
final judgment or after, if the lienor does not intervene in the action within 
30 days” after the recording of the notice of lis pendens. 
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 This view is in accord with Form 1.996(a) of the Florida Rules of Civil 
Procedure.  The form provides a sample foreclosure judgment, with a 
provision stating:  
 

On filing the certificate of sale, defendant(s) and all persons 
claiming under or against defendant(s) since the filing of the 
notice of lis pendens shall be foreclosed of all estate or claim 
in the property . . ., except as to claims or rights under 
chapter 718 or chapter 720, Florida Statutes, if any. 

 
As the Business Law Section of the Florida Bar notes, this form reflects 
the common understanding of the operation of the lis pendens statute.  
See Hancock Advert., Inc. v. Dep’t of Transp., 549 So. 2d 1086, 1089 
(holding that the court is “entitled to consider” the “practical construction 
which has in fact been adopted by the industry” when dealing with a 
statutory interpretation issue).  The form was first adopted in 1971.  See 
In re Fla. Rules of Civil Procedure, 253 So. 2d 404, 419 (Fla. 1971).  It has 
been reviewed and revised by the Florida Supreme Court since 1971, most 
recently in January 2016.  See In re Amendments to Fla. Rules of Civil 
Procedure, 190 So. 3d 999 (Fla. 2016).  The January 2016 revisions 
maintained the language quoted above.  Id. at 1010. 
 

Conclusion 
 
 The practical problem in this case is the long lag time between the 
foreclosure judgment and the foreclosure sale.  Resolution of the 
competing interests—of the Town, the lending and title insurance 
industries, property owners, and buyers at foreclosure sales—is in the 
province of the legislature. 
 
 We reverse the final judgment and remand to the circuit court for 
further proceedings. 
 
GROSS, FORST and KLINGENSMITH, JJ., concur. 
 

 
*            *            * 
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LOGUE, J.

Despite the complicated relationships between the parties, this case is 

relatively straightforward. To cut to the chase, Appellees SR Acquisitions-Florida 



City, LLC and SR Acquisitions-Homestead, LLC (the Noteholders) purchased 

from Ocean Bank the notes, personal guarantees, and mortgages relating to two 

properties. The Debtors on these instruments defaulted and the Noteholders 

foreclosed on both properties.  The Noteholders did not join the guarantors in the 

foreclosure action. By a concatenation of events, the investors behind the 

Noteholders who were foreclosing on the notes also appear to have a majority 

interest in the Debtors whose properties were being foreclosed upon.1 Not 

surprisingly, the borrower entities provided no defense and the Noteholders 

successfully foreclosed and obtained substantial deficiency judgments.

In the underlying cases, the Noteholders then sued the Guarantors–

Appellants Marco Romagnoli and Roberto Romagnoli–to collect the deficiency 

judgments.  The trial court entered summary judgment for the Noteholders and 

against the Guarantors finding that the Guarantors were estopped from challenging 
1 The properties at issue in the foreclosure, located in Florida City and Homestead, 
were owned by two single-asset limited liability companies which we refer to as 
the “Debtors.” San Remo at Florida City, LLC owned the Florida City property 
and San Remo Homes at Homestead, LLC owned the Homestead property.  The 
Debtors were each comprised of three member entities: Starmac, LLC, Merici, 
LLC, and Dinuro Investments, LLC.  Each of Debtors borrowed money from 
Ocean Bank and mortgaged its property. These loans were guaranteed by the 
principals of Dinuro—the Romagnolis—who are the appellants here. When 
additional capital was required, the member entities had a falling-out. Starmac and 
Merici formed the Noteholders and purchased the original notes, mortgages, and 
guarantees from Ocean Bank. The relationships are somewhat convoluted, but the 
bottom line is that at the time of the foreclosure, the investors behind Strarmac and 
Merici owned the notes, mortgages, and guarantees and also appear to have a 
majority ownership in the Debtors whose properties were being foreclosed upon.
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the amount of the deficiency judgments and barred from raising equitable defenses.  

The Guarantors appealed. We reverse.

Turning to the first issue, we hold that the Guarantors are not estopped from 

challenging the amounts of the deficiency judgments in subsequent actions at law 

on their guarantees. The Noteholders could have joined the Guarantors in the 

foreclosure action but chose not to.  As a result of their choice, there can be no 

collateral estoppel (also known as judicial estoppel) under Florida law because the 

required identity of the real parties in interest is missing since the Guarantors were 

not parties to the foreclosure.  Khan v. Simkins Indus., Inc., 687 So. 2d 16, 17-18 

(Fla. 3d DCA 1996) (noting that individuals who were parties to foreclosure in 

their corporate capacity were not estopped from challenging amount of deficiency 

judgment in subsequent action at law on their personal guarantees because the 

required identity of parties was missing).  This result comports with the economic 

reality that many foreclosures involve defaulting single-asset entities, like those 

here, that have little or no incentive to contest the foreclosure or litigate the amount 

of the deficiency judgment. 

Turning to the second issue, while recognizing that an action to foreclose 

sounds in equity, in contrast to an action for a deficiency judgment which sounds 

in law, we do not decide the validity of the old legal principle that equitable 

defenses are not available in actions at law.  Instead, we rely upon the express and 

3



narrower holdings of this court that equitable defenses available in a foreclosure 

action seeking a deficiency are also available in a subsequent legal action to collect 

the deficiency. PMI Mortg. Ins. Co. v. Cavendar, 615 So. 2d 710, 712 (Fla. 3d 

DCA 1993) (quoting with approval cases holding that an action at law for a 

deficiency judgment is subject to equitable defenses); Frumkes v. Mortg. 

Guarantee Corp., 173 So. 2d 738, 741 (Fla. 3d DCA 1965) (“equitable 

considerations which could have been urged in opposition to a proper and timely 

application for deficiency decree in a foreclosure suit, may be asserted with similar 

purpose and effect in a law action for deficiency”); Frank v. Levine, 159 So. 2d 

665, 666 (Fla. 3d DCA 1964) (“there would appear to be no reason why equitable 

considerations sufficient to limit a deficiency award in equity should not serve 

equally when pleaded and proved in an action at law to recover a mortgage 

foreclosure sale deficiency”).

Reversed. 
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PER CURIAM: 
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Yellow Pages Photos, Inc. (“YPPI”) appeals the District Court’s award of 

$69,354.76 in attorney’s fees and $20,211.37 in nontaxable costs against Ziplocal 

LP (“Ziplocal”).  These amounts represent approximately 4.9% of the fees and 

6.8% of the nontaxable costs YPPI requested and YPPI asserts that such a dramatic 

reduction constituted an abuse of discretion.  Further, YPPI argues that the District 

Court’s use of a mathematical formula to award fees and costs in proportion to 

YPPI’s degree of success in litigating its claims was impermissible.  YPPI also 

contends that it is presumptively entitled to recovery of full costs under our 

precedent.  The District Court’s failure to award full costs without a “sound basis” 

for doing so was error.  We agree and find that reducing YPPI’s request for fees 

and costs in strict, mathematical proportion to the results obtained at trial was an 

abuse of discretion. 

 The current litigation over fees and costs is the most recent entry in a 

lengthy civil dispute involving a series of stock photographic images YPPI 

grouped for sale under subject matter headings specifically designed for use by the 

phonebook industry.  Yellow Pages Photos, Inc. v. Ziplocal, LP, 795 F.3d 1255, 

1260 (11th Cir. 2015).  In March of 2004, YPPI signed a contract with Ziplocal 

consisting of two documents: a Site License Purchase Agreement (“SLPA”) and an 

End User License Agreement (“EULA”).  Id. at 1260–61.  Under these 

agreements, Ziplocal agreed to purchase a license to use all of YPPI’s current 
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photographic content, as well as 120 additional subject matter headings as they 

were developed.  Id. at 1261.  The contract between Ziplocal and YPPI also 

required Ziplocal to prevent unauthorized users from accessing YPPI’s photos and 

forbade Ziplocal from transferring any “images to any outside parties or 

individuals unless authorized by YPPI.”  Id.  Significantly, the agreement between 

YPPG and Ziplocal contained a provision allowing the prevailing party to collect 

fees and costs “[i]n the event of legal action to enforce [the contract] or in 

conjunction with the use of [YPPI’s licensed photos].”      

 Six years after reaching this initial agreement, Ziplocal entered into an 

agreement with a larger firm, Yellow Pages Group, LLC (“YPG”), who began 

selling its phone books to Ziplocal for local distribution.  Yellow Pages Photos, 

Inc., 795 F.3d at 1262.  YPG employees modified and otherwise updated 

Ziplocal’s local phonebooks to prepare them for distribution.   Id.  As part of this 

process, Ziplocal provided YPG with YPPI’s licensed photos.  Some of these 

photos also appeared in subsequent YPG publications.  Id.  Ziplocal never 

requested or received YPPI’s permission to transfer its licensed photos to YPG.  Id.  

Upon discovering this unlicensed use of its images, YPPI brought suit alleging that 
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Ziplocal breached its licensing contract with YPPI and, as a result, also infringed 

YPPI’s copyrights.1  Id. 

Following a lengthy and contentious trial, the jury concluded that Ziplocal 

breached its contract, but no damages flowed from the breach.  Id. at 1263.  The 

jury also found that YPPI’s copyright was infringed and awarded $123,000 in 

statutory damages against YPG and $1.00 of actual damages against Ziplocal.  Id.  

Finally, the jury determined that Ziplocal was a contributory infringer of YPPI’s 

copyright and awarded an additional $100,000 in actual damages.  Id.  All these 

findings were subsequently upheld on appeal.  Id. at 1286. 

After trial, YPPI filed several motions seeking fees and costs against both 

YPG and Ziplocal pursuant to both Section 505 of the Copyright Act and the 

licensing agreement between the parties.  YPPI argued that it was entitled to 

$1,422,661.75 in attorney’s fees and $269,484.96 in nontaxable costs.2  The 

District Court declined to make a final award of costs and fees until the completion 

of the initial appeals process.  Nonetheless, it did hold that YPPI was the prevailing 

party and accordingly was entitled to recover fees and costs under its license 
                                           
1 YPPI also asserted a copyright infringement claim against YPG.  Yellow Pages Photos, Inc., 
795 F.3d at 1262. 
2 YPPI also argued that it was entitled to $98,435.73 in taxable costs, which is not at issue on this 
appeal. YPPI’s claim for attorney’s fees and costs accounts includes substantial self-imposed 
reductions.  In particular, Plaintiff subtracted time spent litigating personal jurisdiction, time 
spent briefing and litigating the definition of a ‘work’ for copyright purposes, and time spent 
preparing a motion for sanctions during discovery.    
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agreement with Ziplocal.  The District Court declined to award attorney’s fees 

under Section 505 of the Copyright Act.  YPPI properly renewed its motions for 

fees and costs after the initial appeal process concluded, and this court affirmed the 

jury verdict. 

 This appeal concerns the District Court’s March 24, 2016 order granting 

YPPI’s Motions for Fees and Costs, but dramatically reducing the amounts 

requested.  The District Court found that some reduction in YPPI’s request for 

attorney’s fees was appropriate based on the block billing practices engaged in by 

YPPI, the contentiousness of the litigation, and the District Court’s apparent belief 

that hours spent pursuing YPPI’s copyright claims were not recoverable pursuant 

to the licensing agreement providing the basis for the fee award.  Accordingly, the 

order provided for a 35% across the board reduction in attorney’s fees and set the 

lodestar amount at $924,730.14. 

After determining this presumptively reasonable lodestar amount, the 

District Court reduced the award by an additional 92.5% to reflect YPPI’s relative 

degree of success in the litigation.  The court explained that YPPI’s $100,001 

recovery against Ziplocal, was “approximately 10% of the lowest amount Plaintiff 

sought . . . and approximately 5% of the top range [of damages sought].”  

Accordingly, the court split the difference between those two figures, and awarded 

exactly that percentage of the lodestar amount in fees.  The court performed an 
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identical calculation with respect to nontaxable costs.  The court apparently 

accepted the amount of costs provided by YPPI, $269,486.36, but applied a 92.5% 

reduction, ultimately awarding only $20,211.37 in nontaxable costs.  The District 

Court relied on the same analysis discussed above to justify this reduction.       

 We review fees and costs awards under an abuse of discretion standard.  See, 

e.g., Cullens v. Georgia Dept. of Trans., 29 F.3d 1489, 1491 (11th Cir. 1994).  An 

abuse of discretion occurs when a district court commits a clear error of judgment, 

fails to follow the proper legal standard or process for making a determination, or 

relies on clearly erroneous findings of fact.  See, e.g., Gray ex rel. Alexander v. 

Bostic, 613 F.3d 1035, 1039 (11th Cir. 2010).  This standard necessarily implies a 

range of choices, and we will affirm even if “we would have decided the other way 

if it had been our choice.”  Id. (citations omitted).  Even though determining a 

reasonable fee is within the sound discretion of the trial judge, this discretion is not 

unlimited.  Id. at 1039–40.  The district court must provide a clear explanation of 

the rationale supporting a fee award.   Id.  

  As the award of attorney’s fees and costs is essentially factual in nature, the 

district court’s superior understanding of the litigation clearly places it in the best 

position to calculate such an award when appropriate.  See Cullens v. Georgia 

Dept. of Trans., 29 F.3d 1489, 1492–93 (11th Cir. 1994).  Unquestionably, the 

district court possesses wide discretion in calculating the amount and 
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reasonableness of such an award.  Id.  Here, the District Court carefully complied 

with the Supreme Court’s command in the landmark decision of Hensley v. 

Eckerhart, and provided “a concise but clear explanation of its reasons for the fee 

award.”  Hensley v. Eckerhart, 461 U.S. 424, 437 (1983).  Nonetheless, the District 

Court erred in refusing to count hours expended in pursuit of YPPI’s copyright 

claims against Ziplocal in its initial lodestar calculation.   

Florida law explicitly provides that “claims arise out of a contract if they are 

inextricably intertwined with the contract.”  Dolphin LLC v. WCI Communities, 

Inc., 715 F.3d 1243, 1250 (11th Cir. 2013) (citation omitted).  Undoubtedly, 

YPPI’s copyright infringement claims arose directly out of its contract with 

Ziplocal.  If the contract allowed Ziplocal to share YPPI’s photos with unapproved 

third parties, then no infringement would have occurred since the use of the 

copyrighted images by YPG would have been properly licensed.  See Yellow Pages 

Photos, Inc., 795 F.3d at 1266.   So, to prevail on its copyright infringement 

claims, YPPI needed to prove that the license agreement it signed with Ziplock 

was breached.  And, YPPI did, in fact, prevail on its copyright claims against 

Ziplock and was awarded nominal damages, as well as an additional $100,000 in 

actual damages, based on a theory of contributory infringement.  It is unclear why 

the District Court felt that reasonable attorney’s fees would not flow to YPPI based 
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on this successful copyright action.3  In any event, the contractual attorney’s fees 

provision which the District Court used to justify its fee award expressly 

contemplated the award of fees based on litigation “in conjunction with the use of 

the product.”  This language is clearly broad enough to cover YPPI’s copyright 

action. Accordingly, YPPI is entitled to reasonable attorney’s fees for hours 

expended on those claims.   

 The District Court also erred in substantial reducing the lodestar amount 

after completing its initial calculation.  Although the district court retains 

discretion to reduce the lodestar, that amount embodies a presumptively reasonable 

fee.  Perdue v. Kenny ex rel. Winn, 559 U.S. 542, 554 (2010).  The Supreme Court 

held that the lodestar should only be altered “in those rare circumstances in which 

[it] does not adequately take into account a factor that may properly be considered 

in determining a reasonable fee.”  Id.; see also Resolution Trust Corp. v. Hallmark 

Builders, Inc., 996 F.2d 1144, 1150 (11th Cir. 1993) (noting that “courts have 

severely limited the instances in which a lawfully found lodestar amount may be 

                                           
3 The question of whether claims are inextricably intertwined usually arises when a court seeks 
to apportion fees among unsuccessful and successful claims.  See Popham v. City of Kennesaw, 
820 F.2d 1570, 1578 (11th Cir. 1987).  If the court finds that the unsuccessful claims were based 
on different facts and legal theories from the successful claims “the court cannot award any fee 
for services on the unsuccessful claims.”  Id. (citation omitted).  If the successful and 
unsuccessful claims are intertwined and share a “common core” of facts or a related legal theory 
then a reasonable fee is allowed as to all hours expended on both sets of claims.  Id. at 1578–79 
(citation omitted).  Here, the district court found YPPI was successful on all of its claims against 
Ziplocal.  Thus, while the lodestar amount can be properly reduced based on the relative degree 
of success enjoyed by the plaintiff, the lodestar itself should include the hours reasonably 
expended on all YPPI’s claims.  
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adjusted to a higher or lower level”).  However, it is appropriate to alter the 

lodestar to reflect attorney success or the lack thereof.  See, e.g., Norman v. 

Housing Auth. of City of Montgomery, 836 F.2d 1292, 1302 (11th Cir. 1998).  A 

comparison of damages sought to the damages received is an appropriate 

measurement of the relative success of litigation.  See Popham v. City of 

Kennesaw, 820 F.2d 1570, 1580–81 (11th Cir. 1987).  

 But, the Supreme Court has frowned on a strictly mathematical approach 

calculating attorney’s fees based on a ratio of total claims to successfully litigated 

claims, explaining that “[s]uch a ratio provides little aid in determining what is a 

reasonable fee in light of all the relevant factors.”  Hensley, 461 U.S. at 435 n.11.  

In the civil rights context, the Supreme Court explicitly rejected a proportionality 

requirement between the amount of damages awarded and the amount of damages 

initially sought by the plaintiff.  See City of Riverside v. Rivera, 477 U.S. 561, 574 

(1986).  This Circuit followed the Supreme Court’s lead and explained that while 

the amount of damages is relevant to assessing the degree of success enjoyed by 

the plaintiff, the “court may not employ a cash register approach in which setting a 

fee is merely an arithmetical function.”  Cullens, 29 F.3d at 1493.  In this context, 

“[t]he risk is too great that a multiple-of-damages approach will subsume, or 

override, or erode other relevant considerations, or place undue tensions upon 

them” even if “the use of the  multiplier [is] explained and justified.”  Id. at 1494.  
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The District Court here, like the court in Cullens, did not “pull a 

[mathematical formula] out of the air. . . [it] spelled out its intellectual process.”  

Id. at 1494.  The court noted the damages actually awarded by the jury were only 

5% of the maximum amount sought by YPPI and approximately 10% of the 

minimum damages sought.4  The court then found the mid-range of these 

percentages, 7.5%, and concluded that this reflected the amount of success YPPI 

enjoyed and accordingly represented the percentage of the lodestar amount YPPI 

was entitled to receive.  It is difficult to frame this process as anything other than a 

rote application of a mathematical formula to ensure proportionality between the 

litigation success of the plaintiff and a subsequent award of attorney’s fees.  

Furthermore, the District Court does not provide additional justifications for its 

dramatic reduction in the lodestar.  While the trial judge certainly enjoys the 

discretion to reduce its award of fees to reflect the limited litigation success of 

YPPI, our precedent forecloses the cash register approach relied on here.  See 

Cullens, 29 F.3d at 1494.  

                                           
4The court also criticized the amount of time spent litigating the definition of “work,” even 
though YPPI had already deducted those hours from the initial fee request submitted to that 
court.  That factor was presumably already included in the initial lodestar calculation, based on 
both this self-imposed deduction and the court’s own refusal to credit all hours spent on the 
infringement claim in the calculation of the lodestar.  Accordingly, the difficulty identifying the 
time spent litigating the definition of ‘work’ could not serve as a justification for a further 
reduction in attorney’s fees.  See Bivins v. Wrap It Up, Inc., 548 F.3d 1348, 1352 (11th Cir. 
2008) (explaining that reconsidering factors used to make the initial lodestar calculation to 
justify subsequent adjustments to that amount constituted impermissible double-counting). 
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 Additionally, the contract between YPPI and Ziplocal explicitly entitles the 

winning party to recover “its attorney’s fees and costs.”  The contractual language 

here does not even limit the recovery of fees to a reasonable amount.  Instead, the 

language of the contract plainly suggests a full recovery of the fees expended in 

litigation related to the contract.  Such a provision was almost certainly intended to 

allow the parties to enforce even minor breaches of the contract without regard to 

relative costs.  And, significantly, the trial judge relied entirely on the contract to 

justify an award of fees in the first instance.  By allowing contractual attorney’s 

fees, but also reducing them by over 90%, the District Court denied YPPI the 

benefit of its bargain and effectively rendered the contractual fees provision 

meaningless.     

At the end of the day, the substantive reasonableness of the amount awarded 

is the touchstone of our evaluation of a district court’s award of fees and costs.  

Here, the reduction of the presumptively reasonable lodestar amount, which 

already incorporated substantial self-imposed cost reductions, by an additional 

92.5% was unreasonable, even in light of YPPI’s limited litigation success.  Such a 

significant reduction in fees functioned as a penalty and undermined the 

contractual provision that enabled the award of attorney’s fees in the first instance.  

Further, the amount of the reduction was explicitly based on the application of a 

proportional modifier representing the degree of success YPPI enjoyed at trial.  
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Both the Supreme Court and our circuit precedent prohibit this sort of “cash 

register approach” to the award of attorney’s fees.  Accordingly, the court abused 

its discretion in awarding only $69,354.76 after calculating a presumptively 

reasonable lodestar amount of attorney’s fees as $924,730.14. 

Similarly, the District Court abused its discretion by applying the same cash-

register approach to the award of nontaxable costs under the fees and cost 

provision of the licensing agreement between YPPI and Ziplocal.  Based on this 

contractual entitlement, which is not limited to taxable costs under 28 U.S.C. § 

1920, the District Court should have considered amounts it denied as taxable costs, 

the $6,118.76 incurred with D4-LLC and the $20,527 incurred with e-Hounds, Inc, 

as nontaxable costs.  Yellow Pages Photos, Inc. v. Ziplocal, LP, 795 F.3d 1255, 

1260–61 (11th Cir. 2015).  Under Rule 54(d) “there is a strong presumption that 

the prevailing party will be awarded costs.”  Mathews v. Crosby, 480 F.3d 1265, 

1276 (11th Cir. 2007) (citation omitted).  Of course, the trial judge possesses 

discretion with respect to awarding costs but that discretion is not unlimited and a 

denial of costs is “‘in the nature of a penalty for some defection [on the part of the 

prevailing party] in the course of the litigation.’” Chapman v. AI Transport, 229 

F.3d 1012, 1038–39 (11th Cir. 2000) (citation omitted).  To overcome the 

presumption and deny full costs under Rule 54(d), the trial judge must “have and 

state a sound reason for doing so.”  Id. at 1039. 
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It is true that Rule 54(d), and the presumption of costs allowed under the 

rule, ordinarily apply only to the costs that Congress defined as taxable under 28 

U.S.C. § 1920.  See Crawford Fitting Co. v. J.T. Gibbons, Inc., 482 U.S. 437, 441 

(1987) (explaining that “§ 1920 defines the term ‘costs’ as used in Rule 54(d)”).  

These enumerated categories of taxable costs provided by § 1920 limits the 

discretion of federal courts to award costs under Rule 54(d).  See Arcadian 

Fertilizer, L.P. v. MPW Indus. Services Inc., 249 F.3d 1293, 1296 (11th Cir. 2001).  

But, both the Supreme Court and this Circuit have long recognized that contractual 

provisions can circumvent these restrictions on taxable costs.  See Crawford 

Fitting, 482 U.S. at 444; Arcadian Fertilizer, 249 F.3d at 1296.  Here, the parties’ 

contract contains broad enough language to cover the award of both taxable and 

nontaxable costs to litigation arising out of the contract.  As the District Court 

correctly noted, under Florida law, “[p]rovisions in ordinary contracts awarding 

attorney's fees and costs to the prevailing party are generally enforced.” Lashkajani 

v. Lashkajani, 911 So.2d 1154, 1158 (Fla. 2005); see also Price v. Tyler, 890 So.2d 

246, 250 (Fla. 2004).  And, “[t]rial courts do not have the discretion to decline to 

enforce such provisions, even if the challenging party brings a meritorious claim in 

good faith.”  Id.   

 So, the District Court did correctly decide to award nontaxable costs to 

YPPI, unquestionably the prevailing party.  But rather than simply awarding costs 
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pursuant to the contract, the Court again reduced YPPI’s nontaxable costs by 

92.5% after applying a mathematical ratio derived from comparing YPPI’s jury 

award with the damages it originally requested.  The District Court provides no 

further analysis to justify its dramatic reduction in the nontaxable costs provided 

for under the contract.  This ruling effectively ignores our established precedent 

which provides that that shifting costs in favor of the prevailing party, is 

appropriate even in the case of a nominal award, so long as the prevailing party 

“‘obtains judgment on even a fraction of the claims advanced.’” Lipscher v. LRP 

Pub., Inc., 266 F.3d 1305, 1321 (11th Cir. 2001) (citation omitted).  Although a 

reduction in costs can be justified, at least in part, on the grounds of minimal 

success, the District Court’s rote application of a mathematical formula does not 

provide a sufficient basis to overcome the strong presumption in favor of a costs 

award under the contract.   Nor does a review of the record suggest any misconduct 

on the part of YPPI sufficient to justify such an extreme reduction in costs even 

absent a contractual entitlement.  In short, the substantial reduction applied to the 

nontaxable costs requested by YPPI undermined the intent of the parties and 

denied YPPI the full benefit of its bargain with Ziplocal.  No “sound basis” for this 

reduction in nontaxable costs was provided and consequently the District Court 

abused its discretion in making the award. 
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Accordingly, we REVERSE the District Court’s order and REMAND the 

case for further proceedings not inconsistent with this opinion. 

SO ORDERED. 
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