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CSX Transportation, Inc. v. General Mills, Inc., Case No. 15-14399 (11th Cir. 2017). 
The Eleventh Circuit holds that “federal common law adopts the state rule of collateral estoppel to determine the 
preclusive effect of a judgment of a federal court that exercised diversity jurisdiction.” 
 
Kendall Imports, LLC v. Diaz, Case No. 3D15-1985 (Fla. 3d DCA 2017). 
The inability to read a contract in English, including contracts containing an arbitration provision, is not — without 
more — a basis for finding the arbitration provisions unenforceable. 
 
Johnson v. State of Florida, Department Of Business and Professional Regulation, Construction Industry 
Licensing Board, Case No. 4D15-3965 (Fla. 4th DCA 2017). 
Employees of municipalities need not apply for registration as a qualifying agent for their employer municipality 
under Florida Statute section 489.103(3). 
 
Rivas v. The Bank of New York Mellon, Case Nos. 4D16-482 and 4D16-777 (Fla. 4thDCA 2017). 
The Fourth District adopts the Third District’s interpretation of Florida Rule of Civil Procedure 1.540(b)(4) in De La 
Osa v. Wells Fargo Bank, N.A.(De La Osa II), No. 3D14-1455 (Fla. 3d DCA Dec. 14, 2016) (en banc). 
 
Glen Garron, LLC v. Buchwald, Case No. 5D15-2279 (Fla. 5th DCA 2017). 
When seeking only foreclosure, Florida Rule of Civil Procedure 1.130 (a) does not require a copy of the promissory 
note upon which the foreclosure action is based to be attached to the complaint so long as the relevant portions of 
the note are set forth. Moreover, Rule 1.130(a) is not jurisdictional and failure to comply may be corrected by 
amendment. 
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________________________ 
 

Appeals from the United States District Court 
for the Northern District of Georgia 

________________________ 

(January 30, 2017) 

Before WILLIAM PRYOR, and ROSENBAUM, Circuit Judges, and 
MARTINEZ,* District Judge. 
 
WILLIAM PRYOR, Circuit Judge:  

Our caselaw contains discordant answers to the question whether federal 

common law borrows the doctrine of collateral estoppel as defined by state law, 

Palmer & Cay, Inc. v. Marsh & McLennan Cos., 404 F.3d 1297, 1310 (11th Cir. 

2005), or applies the doctrine only as defined by federal law, Tampa Bay Water v. 

HDR Engineering, Inc., 731 F.3d 1171, 1179 (11th Cir. 2013), to determine the 

preclusive effect of an earlier judgment of a federal court that exercised diversity 

jurisdiction. This appeal requires that we resolve that discord. In an earlier action 

before a federal court that exercised diversity jurisdiction, a jury found CSX 

Transportation solely liable for injuries suffered by an employee of General Mills 

and awarded the employee damages. CSX filed this action for indemnification 

from General Mills. The district court dismissed this action on the ground that a 

contract between the parties barred indemnification for damages “arising from 

[CSX’s]  . . . sole negligence.” To reach this result, the district court applied a 
                                                 
*Honorable Jose E. Martinez, United States District Judge for the Southern District of Florida, 
sitting by designation. 
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federal rule of collateral estoppel to bar relitigation of the relative fault of General 

Mills for the injury suffered by its employee. We reverse and remand because 

federal common law adopts the state rule of collateral estoppel to determine the 

preclusive effect of a judgment of a federal court that exercised diversity 

jurisdiction.  

I. BACKGROUND 

In 1989, CSX Transportation and General Mills entered into a Sidetrack 

Agreement for the construction, use, and maintenance of a sidetrack railway line. 

The sidetrack subject to the agreement is a “spur track”; it provides railway access 

from a rail line operated by CSX to a processing facility owned by General Mills. 

The Sidetrack Agreement grants General Mills the right to conduct “switching” on 

the sidetrack. Switching is “the process of moving railcars that have been 

previously delivered by a train . . . in the proper order so that they can be coupled 

to a locomotive and pulled out of a customer’s facility.” To conduct switching, 

General Mills acquired a trackmobile, a “mobile railcar mover, capable of traveling 

on both roads and railroad tracks, fitted with couplers for moving small numbers of 

railcars.”  

Section 15 of the Sidetrack Agreement contains a specific liability provision 

for switching. In consideration for the use of the sidetrack, General Mills assumed 

“all risk of loss, damage, cost, liability, judgment and expense . . . in connection 
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with any personal injury to or death of any persons, or loss of or damage to any 

property, . . . that may be sustained or incurred in connection with, . . . the 

operation of [General Mills’s] trackmobile or locomotive power.” The Sidetrack 

Agreement also contains a general liability provision, Section 11, that relieves 

General Mills of liability “for all losses arising from [CSX’s] . . . sole negligence.” 

 On June 5, 2005, two employees of General Mills, Doug Burchfield and 

Rodney Turk, were switching railcars on the sidetrack. Turk moved a railcar to a 

holding track with the trackmobile. The railcar, which Turk did not properly 

secure, rolled down the track, collided with two other railcars, and hit Burchfield 

who suffered serious injuries. 

 Burchfield filed a complaint against CSX for his injuries and invoked the 

diversity jurisdiction of the district court. Burchfield v. CSX Transp., Inc., No. 107-

CV-1263, at *9 n.1 (N.D. Ga. May 15, 2009). Before trial, the district court 

granted Burchfield’s motion for a partial summary judgment against the defense of 

CSX that General Mills was at fault for the accident. CSX prevailed at trial, but on 

appeal we reversed on evidentiary grounds and remanded. Burchfield v. CSX 

Transp., Inc., 636 F.3d 1330, 1338 (11th Cir. 2011). At the retrial, a jury found 

CSX solely at fault and awarded Burchfield more than $20 million in damages. 

The parties later settled the claim for $16 million.  

Case: 15-12095     Date Filed: 01/30/2017     Page: 4 of 16 



5 
 

 CSX then requested indemnification from General Mills. General Mills 

denied the request, and CSX filed this suit. The complaint alleged that the 

Sidetrack Agreement requires General Mills to indemnify CSX. General Mills 

moved to dismiss the complaint on the ground that the Sidetrack Agreement does 

not require indemnification because the jury found CSX solely at fault for 

Burchfield’s injuries and collateral estoppel prohibits relitigation of the fault of 

General Mills. The district court dismissed the complaint. 

 CSX filed a motion for reconsideration or, in the alternative, leave to file an 

amended complaint, in which it argued that the district court erred because it 

applied collateral estoppel as defined by federal law, not state law. According to 

CSX, had the district court applied collateral estoppel as defined by the law of 

Georgia, CSX would have been permitted to relitigate the relative fault of General 

Mills. Unlike the federal rule of collateral estoppel, collateral estoppel as defined 

by Georgia law requires the earlier judgment to have been rendered in litigation 

between identical parties or their privies. Compare Parklane Hosiery Co. v. Shore, 

439 U.S. 322, 331 (1979), with ALR Oglethorpe, LLC v. Henderson, 783 S.E.2d 

187, 192 (Ga. Ct. App. 2016). The district court initially granted the motion to file 

an amended complaint, but on reconsideration later denied it.  
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II. STANDARDS OF REVIEW 

“We review de novo the district court’s grant of a Rule 12(b)(6) motion to 

dismiss for failure to state a claim, accepting the complaint’s allegations as true 

and construing them in the light most favorable to the plaintiff.” Chaparro v. 

Carnival Corp., 693 F.3d 1333, 1335 (11th Cir. 2012) (quoting Cinotto v. Delta 

Air Lines Inc., 674 F.3d 1285, 1291 (11th Cir. 2012)). We review whether the 

doctrine of collateral estoppel is available de novo. Dailide v. U.S. Att’y Gen., 387 

F.3d 1335, 1341 (11th Cir. 2004).  

III. DISCUSSION 

Before we address the merits, we must first determine whether CSX 

preserved this issue for appeal. “A federal appellate court will not, as a general 

rule, consider an issue that is raised for the first time on appeal.” In re Pan Am. 

World Airways, Inc., Maternity Leave Practices & Flight Attendant Weight 

Program Litig., 905 F.2d 1457, 1461–62 (11th Cir. 1990). “[I]f a party hopes to 

preserve a[n] . . . argument, . . . [it] must first clearly present it to the district court 

. . . in such a way as to afford the district court an opportunity to recognize and rule 

on it.” Id. at 1462.  

CSX argues, and we agree, that it preserved its argument that federal 

common law adopts the state rule of collateral estoppel to determine the preclusive 

effect of an earlier judgment of a federal court that exercised diversity jurisdiction. 

Case: 15-12095     Date Filed: 01/30/2017     Page: 6 of 16 



7 
 

In footnote four of the brief CSX filed in response to the motion to dismiss of 

General Mills, CSX argued that our precedent bound the district court to apply 

collateral estoppel as defined by federal law, but that this precedent was wrong 

because state law should apply. Although CSX went on to argue in the same brief 

that collateral estoppel as defined by federal law did not bar relitigation of the 

negligence of General Mills, the footnote presented a full argument. It cited 

relevant authority and reasoned by syllogism. That the argument appeared in a 

footnote does not affect our conclusion. Cf. United States Sec. Exch. Comm’n v. 

Big Apple Consulting USA, Inc., 783 F.3d 786, 812 (11th Cir. 2015) (“The 

defendants’ fleeting footnote explaining in one sentence that such evidence ‘could 

be relevant’ is insufficient to properly assert a claim on appeal.”). And in any 

event, the appropriate federal common law rule of collateral estoppel is a “pure 

question of law” that we “will consider” for the first time on appeal. Access Now, 

Inc. v. Sw. Airlines Co., 385 F.3d 1324, 1331–32 (11th Cir. 2004) (quoting Wright 

v. Hanna Steel Corp., 270 F.3d 1336, 1342 (11th Cir. 2001)). 

Whether federal common law borrows the state rule of collateral estoppel to 

determine the preclusive effect of a judgment rendered by a court that exercised 

diversity jurisdiction is unclear under our caselaw. Compare CSX Transportation, 

Inc. v. Brotherhood of Maintenance of Way Employees, 327 F.3d 1309, 1316 (11th 

Cir. 2003) (“We now hold that federal preclusion principles apply to prior federal 
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decisions, whether previously decided in diversity or federal question 

jurisdiction.”), and Tampa Bay Water, 731 F.3d at 1180 (applying “federal 

collateral estoppel law to determine the preclusive effect” of a summary judgment 

granted by a district court sitting in diversity jurisdiction (emphasis added)), with 

SFM Holdings, Ltd. v. Banc of Am. Sec., LLC, 764 F.3d 1327, 1336 (11th Cir. 

2014) (“Under Semtek, federal common law generally incorporates state law to 

determine the preclusive effect of a federal diversity judgment.”), and Palmer & 

Cay, 404 F.3d at 1309–10 (applying the state law of collateral estoppel to 

determine the preclusive effect of a declaratory judgment rendered by a federal 

court sitting in diversity jurisdiction). Because we must not “speak[] from both 

sides of [our] mouth,” Bryan A. Garner, et al., The Law of Judicial Precedent 300 

(2016), we must resolve this uncertainty and determine which of our precedents 

binds us. 

Some of the confusion in our caselaw is explained on the ground that the 

answer to the question before us is, as stated, one of federal common law. Palmer 

& Cay, 404 F.3d at 1310 (citing Semtek Int’l Inc. v. Lockheed Martin Corp., 531 

U.S. 497, 509 (2001)). That is, regardless of whether we incorporate collateral 

estoppel as defined by state law or apply a federal rule, we apply federal common 

law. Cf. Semtek, 531 U.S. at 508. That federal common law determines the 

preclusive effect of an earlier judgment against a party, even if federal common 
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law borrows the state rule, has likely caused confusion in our decisions. Our 

decisions, for example, contain imprecise statements such as “federal preclusion 

principles apply,” Brotherhood, 327 F.3d at 1316; see also Tampa Bay Water, 731 

F.3d at 1179.  

In Semtek International, Inc. v. Lockheed Martin Corp., 531 U.S. 497 

(2001), the Supreme Court addressed the related question, whether federal 

common law adopts the state rule of res judicata to determine the preclusive effect 

of an earlier judgment of a federal court that exercised diversity jurisdiction. Id. at 

499. The Supreme Court applied federal common law and held that the “claim-

preclusive effect” of the judgment of a federal court that exercised diversity 

jurisdiction is determined by “the law that would be applied by state courts in the 

State in which the federal diversity court sits.” Id. at 508 (citations omitted). The 

Supreme Court explained that “[t]his is . . . a classic case for adopting, as the 

federally prescribed rule of decision,” state law, because “state, rather than federal, 

substantive law is at issue . . . [a]nd indeed, nationwide uniformity in the substance 

of the matter is better served by having the same claim-preclusive rule (the state 

rule) apply whether the dismissal has been ordered by a state or a federal court.” 

Id. (citations omitted). 

If we were deciding the question presented for the first time in our Circuit, 

the reasoning of Semtek would likely compel our conclusion. The doctrines of 
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collateral estoppel and res judicata are insufficiently distinct to warrant different 

treatment under the rationale of Semtek. But we do not address this question in the 

first instance, and the holding of Semtek does not reach the precise question before 

us––the appropriate rule of collateral estoppel or issue preclusion.  

Our precedents after Semtek contain contradictory and confusing answers to 

the question presented so we apply two principles to parse our jumbled caselaw. 

First, we distinguish between the holding and dicta of a decision. “The holding of 

an appellate court constitutes the precedent, as a point necessarily decided. Dicta 

do not: they are merely remarks made in the course of a decision but not essential 

to the reasoning behind that decision.” Garner, et al., supra at 44 (emphasis 

omitted); accord United States v. Kaley, 579 F.3d 1246, 1253 n.10 (11th Cir. 

2009). Second, we are bound to follow an earlier holding “unless and until it is 

overruled or undermined to the point of abrogation by the Supreme Court or by 

this court sitting en banc.” United States v. Archer, 531 F.3d 1347, 1352 (11th Cir. 

2008). But, “[w]hen we have conflicting [precedents], we follow our oldest 

precedent.” United States v. Madden, 733 F.3d 1314, 1319 (11th Cir. 2013) 

(citation omitted); see also Walker v. Mortham, 158 F.3d 1177, 1188 (11th Cir. 

1998) (adopting the “earliest case rule” for intracircuit splits); accord Garner, et 

al., supra, at 303 (“With an intermediate appellate court, an earlier horizontal 

precedent nearly always rules.”). 

Case: 15-12095     Date Filed: 01/30/2017     Page: 10 of 16 



11 
 

Our first precedent after Semtek to mention the question presented is 

Brotherhood of Maintenance of Way Employees, 327 F.3d 1309. General Mills 

relies on the following statement in that decision: “We now hold that federal 

preclusion principles apply to prior federal decisions, whether previously decided 

in diversity or federal question jurisdiction.” Id. at 1316 (citing Winters v. 

Diamond Shamrock Chem. Co., 149 F.3d 387, 393 n.6 (5th Cir. 1998) (“[F]ederal 

law of issue preclusion applied because the prior decision had been issued by a 

federal court, albeit in a diversity action.”)). At first blush, our statement appears to 

support the position of General Mills that federal common law incorporates 

collateral estoppel as defined by federal law to bar relitigation of the issue in this 

appeal, whether General Mills caused Burchfield’s injuries. Notably, when we 

made this statement, we did not mention Semtek, which the Supreme Court had 

decided only two years before we decided Brotherhood.  

Even if we assume that Brotherhood stated a rule about collateral estoppel 

and an earlier federal judgment where the court exercised diversity jurisdiction, 

that rule has no precedential effect because it was not part of our holding. That is, 

the rule does not bind us. The question in Brotherhood was the preclusive effect of 

“a federal question previously decided by a federal court,” not a question of state 

law decided by a federal court that exercised diversity jurisdiction. Id. Whether 

federal common law incorporates collateral estoppel as defined by state or federal 
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law to apply to earlier judgments of federal courts that exercised diversity 

jurisdiction was unnecessary “as a justification for the decision reached.” Garner, 

et al., supra, at 46. 

In contrast with the dicta from Brotherhood, a later decision, Palmer & Cay, 

404 F.3d 1297, squarely presented the issue whether federal common law 

incorporates collateral estoppel as defined by state law to determine the preclusive 

effect of an issue previously decided by a federal court that exercised diversity 

jurisdiction. Id. at 1310. Palmer & Cay required us to determine whether a district 

court that exercised diversity jurisdiction erred when it limited the preclusive effect 

of a declaratory judgment to the State of Georgia. Id. at 1309. We rejected the 

geographic limitation imposed by the district court. Without any mention of the 

dicta from Brotherhood, we based our decision on Semtek and concluded that a 

court asked to enforce the declaratory judgment must apply federal common law, 

which in turn borrows the state rule where the district court exercised diversity 

jurisdiction, and the district court failed to follow this approach. Id. at 1310 (citing 

Semtek, 531 U.S. at 509). Unlike the rule announced in Brotherhood, our 

conclusion that federal common law incorporates collateral estoppel as defined by 

state law was part of our holding in Palmer & Cay. It was a “ruling on a point of 

law” that was necessary to our decision. Garner, et al., supra, at 46.  
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To complicate matters further, in Tampa Bay Water, which we decided after 

Palmer & Cay, we held the opposite. We cited Brotherhood for the proposition 

that federal common law incorporates collateral estoppel as defined by federal law 

to determine the preclusive effect of issues decided by a federal court that 

exercised diversity jurisdiction, and we applied that rule. Tampa Bay Water, 731 

F.3d at 1179–80 (citing Brotherhood, 327 F.3d at 1316). Our application of the 

rule announced in Brotherhood was part of our holding in Tampa Bay Water 

because we applied collateral estoppel as defined by federal law to the earlier 

judgment of a federal court that exercised diversity jurisdiction. Id. at 1180–81. 

But in Tampa Bay Water, we did not discuss Semtek, nor did we mention our 

precedent in Palmer & Cay. And we did not discuss the possibility that federal 

common law could borrow the state rule of collateral estoppel to determine the 

preclusive effect of an earlier federal judgment when the district court exercised 

diversity jurisdiction.  

In sum, our caselaw contains two lines of divergent precedent, neither of 

which acknowledges the other. One of those lines of precedent, Brotherhood and 

Tampa Bay, fails to mention Semtek, a Supreme Court precedent, and instead sows 

confusing dicta into our analysis. Brotherhood, 327 F.3d at 1316 (“We now hold 

that federal preclusion principles apply to prior federal decisions . . . previously 

decided in diversity . . . jurisdiction.”). But, precisely because that confusing 
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statement was dicta, the true conflict in our precedent is between Palmer & Cay 

and Tampa Bay Water. Palmer & Cay holds that federal common law borrows the 

state rule of collateral estoppel to determine the preclusive effect of issues decided 

by a federal court that exercised diversity jurisdiction, 404 F.3d at 1310, and 

Tampa Bay Water holds the opposite––that federal common law applies the federal 

rule to resolve the same question, 731 F.3d at 1180.  

Under the earliest precedent rule, see Madden, 733 F.3d at 1319, Palmer & 

Cay binds us in this and future appeals because we decided it before we decided 

Tampa Bay Water. And we cannot reconcile our holdings in Palmer & Cay and 

Tampa Bay Water, which “[i]f at all possible” we should do, see Garner, et al., 

supra, at 300, because they announced incompatible rules. We hold that federal 

common law borrows the state rule of collateral estoppel to determine the 

preclusive effect of a federal judgment where the court exercised diversity 

jurisdiction. 

The parties dispute one element of collateral estoppel as defined by Georgia 

law: that the earlier litigation must have been between identical parties. Unlike the 

federal rule of collateral estoppel, which allows non-parties to the previous action 

to assert the doctrine offensively or defensively, Parklane, 439 U.S. at 327, Collins 

v. Seaboard Coastline R.R. Co., 681 F.2d 1333, 1334 (11th Cir. 1982), a party who 

asserts collateral estoppel as defined by Georgia law must prove that the issue 
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decided in earlier litigation was “between identical parties,” Cmty. State Bank v. 

Strong, 651 F.3d 1241, 1264 (11th Cir. 2011). The identity requirement includes 

parties and their privies, Oglethorpe, 783 S.E.2d at 192. General Mills argues that 

it was in privity with Burchfield in the underlying litigation, which necessarily 

defeats the claim for indemnification. CSX counters that Burchfield and General 

Mills did not have the same interest in the underlying litigation and were not 

privies.  

We decline to decide this dispute. Whether parties were in privity is a factual 

question that should be decided in the first instance by the district court. See Salve 

Regina Coll. v. Russell, 499 U.S. 225, 233 (1991) (explaining that the “institutional 

advantage[]” of a district court is its “unchallenged superiority . . . [in] 

factfinding”); Hart v. Yamaha-Parts Distribs., Inc., 787 F.2d 1468, 1472 (11th Cir. 

1986) (“[P]rivity . . . is a factual question which should not be reversed unless its 

determination is clearly erroneous.”). We remand for the district court to determine 

whether collateral estoppel bars the complaint of CSX for indemnification. 

We also decline to decide the alternative argument raised by CSX, whether 

the Sidetrack Agreement requires indemnification assuming CSX was solely at 

fault. The district court, as CSX argues, construed the Sidetrack Agreement under 

the premise that collateral estoppel as defined by federal law precludes relitigation 

of the negligence of General Mills. The district court should have the first 
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opportunity to decide the predicate question of privity, so we do not resolve this 

alternative argument. 

IV. CONCLUSION 

We REVERSE and REMAND for proceedings consistent with this opinion. 
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BERGER, J. 

Glen Garron, LLC, appeals both the trial court's order dismissing its foreclosure 

complaint against Marla Buchwald and the order denying its motions for rehearing and 
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leave to file an amended complaint.  Glen Garron raises two issues on appeal.  First, it 

argues that the trial court erred in dismissing the foreclosure action for failure to attach a 

copy of the note to the complaint.  Glen Garron contends the material provisions of the 

note were included in the mortgage and riders to the mortgage that were attached to the 

complaint and that the filing of the original note after the complaint was filed was sufficient 

to cure any violation of Florida Rule of Civil Procedure 1.130.  Second, Glen Garron 

asserts that the trial court abused its discretion when it denied the motion for leave to 

amend the complaint.  We agree on both issues and reverse. 

On September 16, 2009, BankUnited, N.A. (hereinafter BankUnited), formerly 

BankUnited, FSB,1 filed a two-count foreclosure complaint against Buchwald.  Count I 

was an action on the note, and Count II was an action on the mortgage for foreclosure.  

BankUnited alleged that it held the note and the mortgage and that all conditions 

precedent to acceleration and foreclosure had been performed or occurred. Copies of the 

mortgage, the property description, and the adjustable rate rider were attached to the 

foreclosure complaint.  A copy of the note was not attached.  However, the original note 

and mortgage were filed with the trial court at a later time.  Attached to the original note 

was an allonge containing an undated blank indorsement from BankUnited, FSB.2 

                                            
1 BankUnited, FSB, was seized by the Office of Thrift Supervision and the Federal 

Deposit Insurance Corporation (FDIC) was appointed as receiver on May 21, 2009.  The 
FDIC immediately sold the assets of BankUnited, FSB, to the newly chartered successor 
institution, BankUnited. 

 
2 BankUnited filed a motion for summary judgment on April 20, 2010. The trial court 

granted the motion and rendered a final judgment of foreclosure in favor of BankUnited 
in the amount of $213,593.41.  After Buchwald moved for rehearing, the trial court granted 
the motion and vacated the final judgment.  
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In lieu of an answer, Buchwald filed a pro se motion to dismiss, arguing 

BankUnited’s failure to attach a copy of the note to the foreclosure complaint required 

dismissal pursuant to Florida Rule of Civil Procedure 1.130(a).3  The motion was denied 

in August 2010, and the case eventually proceeded to trial on May 14, 2015.4   

When the trial began, Buchwald moved ore tenus for judgment on the pleadings 

arguing, once again, that dismissal was required because BankUnited failed to attach a 

copy of the note to the foreclosure complaint.  See Fla. R. Civ. P. 1.140(c).  The trial court 

reserved ruling on the motion, and the trial resumed.  During a recess, however, the trial 

court granted Buchwald’s motion and dismissed the complaint without prejudice.  The trial 

court concluded: 

It is the law in Florida that the mortgage follows the 
note.  Filing an original note in the Court file, even with notice 
given to Defendant and the Court, cannot cure the defect in 
the pleadings when it is the original complaint.  The Plaintiff 
was made aware of the defect as far back as October 2009 
and did nothing to correct the defect.  A denial of the Motion 
to Dismiss, an interlocutory Order, cannot excuse the failure 
to attach the note to the Complaint as the Rule and case law 
requires the Note to be attached.  The Order denying the 
Motion does not state why the Motion to Dismiss was denied 
but a reason could have been that Defendant, acting pro se, 
failed to attend the hearing to argue it.  However, whatever 
the reason, it appears to the Court that the Complaint never 
stated a cause of action and filing the note in the Court file 
does not cure the defect and "breathe life into the complaint."  

 

                                            
3 Buchwald also claimed that BankUnited lacked standing to foreclose because 

BankUnited, FSB, was seized by the FDIC and the note and mortgage were in favor of 
BankUnited, FSB, and not its successor entity BankUnited. 

 
4 Glen Garron was assigned the note and mortgage on July 31, 2013, and on 

January 29, 2014, the trial court entered an order substituting it as the party plaintiff.   
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Both parties moved for rehearing.  Buchwald argued that the trial court should have 

dismissed the entire case and not just the foreclosure complaint.  Glen Garron urged the 

trial court to vacate its order dismissing the foreclosure complaint or, alternatively, to 

permit it to file an amended complaint.  The trial court denied Glen Garron’s motion for 

rehearing and later amended the order of dismissal to state the case was dismissed 

without prejudice and without leave to amend the complaint.  This appeal followed. 

Glen Garron argues the trial court erred by applying "a rigid, legalistic interpretation 

of Rule 1.130(a) wholly at odds with controlling precedent, the language and purpose of 

the rule, and the command that the Florida Rules of Civil Procedure 'shall be construed 

to secure the just, speedy and inexpensive determination of every action.'"  It maintains 

that the incorporation of the material portions of the note into other documents, such as 

the adjustable rate rider to the mortgage, which were attached to the foreclosure 

complaint is sufficient to satisfy the requirement of rule 1.130.  We agree. 

"The purpose of a motion for judgment on the pleadings is to test the legal 

sufficiency of a cause of action or defense where there is no dispute as to the facts."  U.S. 

Fire Ins. Co. v. ADT Sec. Servs., Inc., 134 So. 3d 477, 479 (Fla. 2d DCA 2013) (quoting 

Barentine v. Clements, 328 So. 2d 878, 879 (Fla. 2d DCA 1976)).  We review the issue 

of whether a complaint states a cause of action de novo.  Nationstar Mortg., LLC v. Zorie, 

146 So. 3d 1209, 1211 (Fla. 5th DCA 2014) (citing Thompson v. Napotnik, 923 So. 2d 

537, 539 (Fla. 5th DCA 2006)). 

Motions for judgment on the pleadings are "decided only on the pleadings and 

attachments thereto and may be granted only if the movant is entitled to judgment as a 

matter of law."  Id. at 1212 (citing Siegel v. Whitaker, 946 So. 2d 1079, 
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1081 (Fla. 5th DCA 2006)).  "In passing on a motion for judgment on the pleadings made 

by a defendant, all well-pleaded material allegations of the complaint and all fair 

inferences to be drawn therefrom are taken as true and the inquiry concerns whether the 

plaintiff has stated a viable cause of action."  Id.  When a party refers to a document in 

the complaint, the trial court may use that document to assess the nature of the claims 

alleged in the complaint.  See U.S. Fire Ins. Co., 134 So. 3d at 479 (citing Veal v. Voyager 

Prop. & Cas. Ins. Co., 51 So. 3d 1246, 1249-50 (Fla. 2d DCA 2011)). 

Rule 1.130(a) provides: 

All bonds, notes, bills of exchange, contracts, accounts, or 
documents upon which action may be brought or defense 
made, or a copy thereof or a copy of the portions thereof 
material to the pleadings, shall be incorporated in or attached 
to the pleading. No papers shall be unnecessarily annexed as 
exhibits. The pleadings shall contain no unnecessary recitals 
of deeds, documents, contracts, or other instruments. 
 

Fla. R. Civ. P. 1.130(a) (emphasis added).  The exhibits attached to the pleading are 

"considered a part thereof for all purposes."  Fla. R. Civ. P. 1.130(b).  "A complaint based 

on a written instrument does not state a cause of action until the instrument or an 

adequate portion thereof, is attached to or incorporated in the complaint."  Contractors 

Unlimited, Inc. v. Nortrax Equip. Co. Se., 833 So. 2d 286, 288 (Fla. 5th DCA 2006) (citing 

Samuels v. King Motor Co. of Fort Lauderdale, 782 So. 2d 489, 500 (Fla. 4th DCA 2001)). 

The purpose of this rule "is to apprise the defendant of the nature and extent of the 

cause of action so that the defendant may plead with greater certainty."  Amiker v. Mid-

Century Ins. Co., 398 So. 2d 974, 975 (Fla. 1st DCA 1981) (citing Sachse v. Tampa Music 

Co., 262 So. 2d 17 (Fla. 2d DCA 1972)).  Rule 1.130 does not require attachment of the 

entire contract, but only the attachment or the incorporation into the pleading of the 



 6 

material portions of the contract on which the action is based.  See Zorie, 146 So. 3d at 

1212 (finding that the attachment to the complaint of a summary of the promissory note 

was sufficient to meet the requirement in rule 1.130); Amiker, 398 So. 2d at 976 ("We 

further note that Rule 1.130(a) does not require attachment of the entire contract, only 

attachment or incorporation of the contract's material provisions."). 

A foreclosure action is an equitable remedy that is based upon the mortgage. 

Junction Bit & Tool Co. v. Vill. Apartments, Inc., 262 So. 2d 659, 660 (Fla. 1972); Mohican 

Valley, Inc. v. MacDonald, 443 So. 2d 479, 481 (Fla. 5th DCA 1984), limited on other 

grounds by Med. Fac. Dev., Inc. v. Little Arch Creek Props., Inc., 675 So. 2d 915, 918 

(Fla. 1996).  A mortgage is an executory contract "in which one generally promises to 

allow a future sale of real property if a debt is not paid," and "[i]t is also a specific lien on 

the property described in the mortgage."  Pitts v. Pastore, 561 So. 2d 297, 301 (Fla. 2d 

DCA 1990) (citing § 697.02, Fla. Stat. (1987)).  The acceleration clause in the mortgage 

"confers a contract right upon the note or mortgage holder which he may elect to enforce 

upon default."  David v. Sun Fed. Sav. & Loan Ass'n, 461 So. 2d 93, 95 (Fla. 1984) (citing 

Campbell v. Werner, 232 So. 2d 252, 255 (Fla. 3d DCA 1970)).  Thus, the mortgage must 

be attached to the foreclosure complaint.  See Fla. R. Civ. P. 1.130(a). 

By contrast, an action on the note is an action at law for damages for breach of the 

note.  See Royal Palm Corp. Ctr. Ass'n v. PNC Bank, NA, 89 So. 3d 923, 929-33 (Fla. 

4th DCA 2012).  While a promissory note must be attached to the complaint when suing 

for payment of the promissory note, see Student Loan Mktg. Ass'n v. Morris, 662 So. 2d 

990, 991 (Fla. 2d DCA 1995), in a foreclosure case, the note itself is not required to be 

attached to the complaint under rule 1.130, as the object of a foreclosure action is to force 
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the sale of the property through the plaintiff's contractual rights that were granted by the 

mortgage.5  See Jaffer v. Chase Home Fin., LLC, 155 So. 3d 1199, 1202 (Fla. 4th DCA 

2015) (finding that bank stated claim in its complaint despite attaching copy of note to 

complaint that did not contain indorsements present on original note as this omission at 

most raised a possible standing defense, which is insufficient to dismiss complaint for 

failure to state a cause of action); U.S. Bank Nat'l Ass'n v. Knight, 90 So. 3d 824, 825-26 

(Fla. 4th DCA 2012) (finding bank had standing to foreclose despite its failure to attach 

note to its original complaint and its first amended complaint as bank did not attach the 

note until it filed its second amended complaint); Pitts, 561 So. 2d at 301; David, 461 So. 

2d at 95.  Indeed, the note by itself provides no basis for a creditor to force the sale of the 

property.  See Pitts, 561 So. 2d at 301; David, 461 So. 2d at 95. 

In this case, a copy of the mortgage was attached to the foreclosure complaint but 

a copy of the note was not.  For count II, attachment of the note was not required as the 

foreclosure claim was brought based on the mortgage.  See Jaffer, 155 So. 3d at 1202; 

Knight, 90 So. 3d at 825-26; Pitts, 561 So. 2d at 301; David, 461 So. 2d at 95. Count I, 

however, was an action on the note at law for damages.  As such, in order for Count I to 

survive a motion for judgment on the pleadings in absence of the note, the portions of the 

other attachments must have been material to the action on the note.  See Fla. R. Civ. P. 

1.130(a).  

                                            
5 Florida Rule of Civil Procedure 1.115(c) requires the attachment of a certification 

regarding possession of the note to the foreclosure complaint.  A copy of the note, along 
with any allonges, must be attached to this certification.  Fla. R. Civ. P. 1.115(c).  
However, this rule only became effective on December 11, 2014.  Hence, it is not 
applicable to this case as the foreclosure complaint was filed on September 16, 2009. 
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 Here, the attached mortgage and adjustable rate rider to the mortgage included 

the material provisions of the note, plus the property address, the property description, 

the initial and maximum interest rates, the method for calculating changes to the interest 

rate and monthly payment, the amount of the initial monthly payment, the date of the initial 

payment, the maturity date of the loan, the payment due date, the payment address, and 

Buchwald's signature.  The mortgage provided the name and address of Buchwald and 

the original lender (BankUnited, FSB), the amount of the debt, the date of the note, and 

it recited Buchwald's promise in the note to pay the debt in full no later than June 1, 2036.  

The family rider to the mortgage noted that default or breach by Buchwald would permit 

the lender to exercise its remedies under the mortgage.  Hence, the provisions of the note 

that are material to the action on the note were incorporated into the mortgage and the 

adjustable rate and family riders to the mortgage.  See Zorie, 146 So. 3d at 1212; Amiker, 

398 So. 2d at 976.  Because these documents are considered part of the complaint for 

all purposes, see Fla. R. Civ. P. 1.130(b), failure to attach the note is not fatal to this 

action.  Even if we were to conclude otherwise, the filing of the original note and mortgage 

corrected the failure to attach them to the foreclosure complaint because the notice of 

filing of the original note and a copy of the note were also served on Buchwald.  See 

Deutsche Bank Nat'l Tr. Co. v. Taperi, 89 So. 3d 996, 997 (Fla. 4th DCA 2012); Hughes 

v. Home Sav. of Am., F.S.B., 675 So. 2d 649, 650 (Fla. 2d DCA 1996); Eigen v. FDIC, 

492 So. 2d 826 (Fla. 2d DCA 1986).6  Consequently, the trial court erred in granting 

                                            
6 The trial court's position that these cases are distinguishable because they 

involved the failure to attach the note to an amended complaint while this case involves 
the failure to attach the note to the original complaint confuses the rule 1.130 analysis 
with the analysis for standing to foreclose. 
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Buchwald's motion for judgment on the pleadings and dismissing the foreclosure 

complaint and the case.7  See Jaffer, 155 So. 3d at 1202; Knight, 90 So. 3d at 825-26; 

Pitts, 561 So. 2d at 301; David, 461 So. 2d at 95.   

We next turn to the trial court’s failure to permit Glen Garron to amend the 

complaint.  The trial court's denial of a motion for leave to file an amended complaint is 

reviewed for abuse of discretion.  See Yun Enters., Ltd. v. Graziani, 840 So. 2d 420, 422-

23 (Fla. 5th DCA 2003) (citing Gate Lands Co. v. Old Ponte Vedra Beach Condo., 715 

So. 2d 1132 (Fla. 5th DCA 1998)).  "Leave of court [to amend pleadings] shall be given 

freely when justice so requires."  Id. at 422 (alteration in original) (quoting Fla. Rule Civ. 

P. 1.190(a)).  Indeed, "all doubts should be resolved in favor of allowing amendments so 

that cases may be resolved on the merits" meaning that "refusal to allow amendment 

constitutes an abuse of discretion unless it clearly appears that allowing the amendment 

would prejudice the opposing party, the privilege to amend has been abused, or 

amendment would be futile."  Id. at 423 (emphasis omitted) (citing Gate Lands Co., 715 

So. 2d at 1132; Karn v. Coldwell Banker Residential Real Estate, Inc., 705 So. 2d 680 

(Fla. 4th DCA 1998)).  Leave to amend the complaint after the original complaint failed to 

state a cause of action should only be denied when it is apparent that prejudice would 

result to the opposing party or an amended complaint could not possibly state a cause of 

action and amendment would be futile.  Samuels, 782 So. 2d at 501; Rohatynsky v. 

Kalogiannis, 763 So. 2d 1270, 1272-73 (Fla. 4th DCA 2000) (citing Hemingway v. 

Bresney, 733 So. 2d 1135 (Fla. 4th DCA 1999)).  Leave to file an amended complaint 

                                            
7 At the time the foreclosure complaint was filed on September 16, 2009, rule 1.130 

did not require the attachment of the note in foreclosure actions based on the mortgage. 
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should be granted when the plaintiff has not abused the litigation process and a minor 

change to the complaint would suffice to state a cause of action.  Samuels, 782 So 2d at 

501.  "[T]he failure to attach necessary documents is a remediable offense."  Wells Fargo 

Bank, N.A. v. Bohatka, 112 So. 3d 596, 601 (Fla. 1st DCA 2013) (citing Wells Fargo Bank, 

N.A. v. Reeves, 92 So. 3d 249, 253 (Fla. 1st DCA 2012)). 

On this authority, we conclude the trial court erred when it denied Glen Garron's 

motion for leave to amend the foreclosure complaint.  See Conklin v. Cohen, 287 So. 2d 

56, 60 (Fla. 1973) (determining "the better approach under the facts of this case would 

have been for the trial court to have dismissed the complaint with leave to amend, rather 

than to have dismissed the complaint with prejudice" (footnote omitted)); Carr v. Eslinger, 

101 So. 3d 423, 424 (Fla. 5th DCA 2012); Contractors Unlimited, Inc., 833 So. 2d at 288 

(reversing a final judgment in favor of the plaintiff for failure to attach the instrument sued 

upon to the complaint but permitting the plaintiff to file an amended complaint on remand).  

Buchwald's argument that the motion for leave to amend came too late belies the fact that 

she waited until the beginning of the trial to revive her previously denied motion for 

judgment on the pleadings.  As this was an ore tenus motion, Glen Garron had no idea it 

would be made until after the trial had started, having proceeded for almost five years 

under the belief that the motion had been denied.  Moreover, given that the original note 

was filed with the trial court and served on Buchwald in 2010, there is no prejudice to 

Buchwald.  See Legare v. Music & Worth Constr., Inc., 486 So. 2d 1359, 1362 n.5 (Fla. 

1st DCA 1986) (concluding "[i]t [was] doubtful that appellees could prove such prejudice 

since, as parties to the contract, they can be said to have implicit knowledge of the 

contract's various provisions" (citing Conklin, 287 So. 2d at 60)); Wackenhut Protective 
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Sys., Inc. v. Key Biscayne Commodore Club Condo. I, Inc., 350 So. 2d 1150, 1151-52 

(Fla. 3d DCA 1977). 

 Accordingly, we reverse the order of the trial court and remand for further 

proceedings consistent with this opinion. 

REVERSED AND REMANDED. 
 
COHEN, C.J., and TORPY, J., concur. 
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(providing that the part does not apply to “[a]n authorized employee of . . 
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the term “legal entity,” as it is used in section 489.119, to exclude 



2 
 

municipalities and in denying Mr. Johnson’s application. 
 
 Affirmed. 
 
CIKLIN, C.J., MAY and KUNTZ, JJ., concur. 
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FACTS AND PROCEDURAL HISTORY

Kendall Imports, LLC (“Kendall”) sold automobiles to Dayron Ortega 

(“Ortega”), Erislandis Marquez (“Marquez”), and Dianellys Y. Diaz (“Diaz”) 

(collectively, “the Buyers”).  The Buyers do not speak or read English.  When the 

Buyers purchased their vehicles, they each signed two documents that were written 

in English—a purchase order (“purchase order”) and a retail installment sales 

contract (“financing agreement”) (collectively, “the documents”).  Both the 

purchase order and the financing agreement contained arbitration clauses, but they 

were not identical.  

The Buyers filed a class action lawsuit against Kendall and its finance 

director, seeking damages and alleging violations of the Florida Deceptive and 

Unfair Trade Practices Act (“FDUTPA”), violations of the Motor Vehicle Retail 

Sales Finance Act, and unjust enrichment. Specifically, the Buyers alleged that 

after they signed the purchase order and financing agreement, Kendall filled in the 

blank spaces in these documents with extra fees and products without informing 

the Buyers or obtaining their consent.

Kendall filed a motion to compel arbitration based on the arbitration clauses 

in the purchase order and financing agreement.  At the evidentiary hearing 

conducted on Kendall’s motion to compel, there was no evidence presented that 

the Buyers were rushed or pressured into signing the documents, sought help in 
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translating the documents, or asked Kendall to clarify the terms of the arbitration 

clauses.  

Following the evidentiary hearing, the trial court entered a non-final order, 

finding that the only discussions the sales staff had with the Buyers related to the 

financial terms, such as the purchase price and the monthly payments.  Despite the 

Buyers’ inability to speak or read English, Kendall did not attempt to explain the 

terms of the documents to the Buyers or inform them of the arbitration provisions 

in the documents.  Moreover, the trial court found that the arbitration provisions in 

the purchase order and financing agreement conflict, and even if they had been 

written in Spanish, a reasonable person reading these documents would not have 

had a clear understanding of the precise terms and conditions needed to form a 

mutual agreement to arbitrate. Based on these findings, the trial court denied 

Kendall’s motion to compel arbitration on two alternative grounds:  (1) due to the 

conflicts between several of the provisions within the arbitration clauses in the 

purchase order and the financing agreement, Kendall and the Buyers did not have 

“a meeting of the minds” regarding an agreement to arbitrate and thus there was no 

valid agreement to arbitrate as a matter of law; and (2) even if the arbitration 

clauses were validly formed, they were unconscionable.  Kendall timely appealed 

the trial court’s non-final order.

ANALYSIS
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I.  Standard of Review

The trial court’s entry of an order denying a motion to compel arbitration 

“presents a mixed question of law and fact.”  Fonte v. AT&T Wireless Servs., Inc., 

903 So. 2d 1019, 1023 (Fla. 4th DCA 2005) (citing Gainesville Health Care Ctr., 

Inc. v. Weston, 857 So. 2d 278, 283 (Fla. 1st DCA 2003)). We review the trial 

court’s legal determinations and interpretations of contracts de novo, Basulto v. 

Hialeah Auto., 141 So. 3d 1145, 1153 (Fla. 2014); Royal Palm Hotel Prop., LLC v. 

Deutsche Lufthansa Aktiengesellschaft, Inc., 133 So. 3d 1108, 1110 (Fla. 3d DCA 

2014), and presume that the trial court’s findings of fact are correct unless they are 

clearly erroneous.  See Basulto, 141 So. 3d at 1155.

“[T]here are three elements for courts to consider in ruling on a motion to 

compel arbitration of a given dispute: (1) whether a valid written agreement to 

arbitrate exists; (2) whether an arbitrable issue exists; and (3) whether the right to 

arbitration was waived.”  Seifert v. U.S. Home Corp., 750 So. 2d 633, 636 (Fla. 

1999). Only the first element—whether the parties formed a valid written 

agreement to arbitrate through the execution of the documents—is in dispute in the 

instant case.

II.  Whether a valid written agreement to arbitrate exists 

As stated above, the trial court made several findings of fact, and based on 

those findings, it concluded as a matter of law that the parties did not form a valid 
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agreement to arbitrate.  As a threshold matter, we note that there is no dispute as to 

any of the trial court’s factual findings except for the finding that, due to the 

conflicts between the arbitration provisions, no reasonable person would have 

understood that they were agreeing to arbitrate in the event of a dispute. In addition 

to the dispute as to this factual determination, the trial court’s other factual findings 

are relevant based on the facts of this case.  Therefore, because the initial factual 

findings are relevant to the issue of formation and may have influenced the trial 

court’s analysis, we address those findings first.

A. The relevance of the Buyers’ inability to read or write English

The trial court found, inter alia, that there was no agreement to arbitrate 

because the Buyers could not effectively communicate in English, and there was 

no evidence that anyone attempted to explain the documents, and specifically, the 

conflicting arbitration provisions to the plaintiffs. The trial court then likened the 

instant case to the “Basulto” case which generated a circuit court order 

memorialized in Basulto v. Hialeah Auto., L.L.C., 2007 WL 6623887 (Fla. Cir. Ct. 

2007) (“Basulto I”); an opinion by this Court reviewing Basulto I, Hialeah Auto., 

LLC v. Basulto, 22 So. 3d 586 (Fla. 3d DCA 2009) (“Basulto II”); and an opinion 

by the Florida Supreme Court, Basulto v. Hialeah Auto., 141 So. 3d 1145 (Fla. 

2014) (“Basulto III”). A review of the trial court’s findings in Basulto I and the 
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Florida Supreme Court’s opinion in Basulto III, however, demonstrates that the 

trial court’s and the Buyers’ reliance on “Basulto” is misplaced.

In Basulto I, the trial court found that the plaintiffs in that case did not 

speak, read, or write English; the documents presented to them were all in English; 

they were rushed into signing the documents; they were not given an opportunity 

to ask any questions; Potamkin’s employees took it upon themselves “to explain 

everything to the plaintiffs” but either failed to explain the arbitration provisions or 

lacked a sufficient understanding to explain the arbitration provisions to the 

plaintiffs; the plaintiffs signed the documents which contained conditions that 

differed from what they were told were in the documents; and the dispute 

resolution provisions within the documents were inconsistent and irreconcilable. 

Based on these findings of fact, the trial court found that, as a matter of law, there 

was no meeting of the minds and thus there was no valid agreement to arbitrate.

In Basulto III, the Florida Supreme Court, citing to Tobin v. Michigan 

Mutual Insurance Co., 948 So. 2d 692, 696 (Fla. 2006), held that the trial court’s 

factual findings are presumptively correct and must be upheld unless clearly 

erroneous. Basulto III, 141 So. 3d at 1155-56. The Court then held that the trial 

court’s factual findings, as articulated above, were supported by the record. Id. at 

1156. Lastly, the Court considered whether these factual findings supported the 
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trial court’s legal determination that there was no meeting of the minds and thus no 

valid formation of an agreement to arbitrate. Id. at 1156.

In reaching the conclusion that the record supported the trial court’s 

determination that there was no meeting of the minds, such that an enforceable 

agreement to arbitrate did not exist, the Florida Supreme Court specifically relied 

on its decision in Pepple v. Rogers, 140 So. 205, 208 (1932), and included in its 

reference to Pepple the following parenthetical:

The general rule is that in order for a misrepresentation to be ground 
for rescission and cancellation, it must be with reference to some 
material fact or thing, unknown to the complainant, either from his not 
having examined, or for want of opportunity to be informed, or from 
his entire confidence reposed in the defendant . . . .

Basulto III, 141 So. 3d at 1156. From the specific inclusion of this parenthetical in 

its holding that the trial court’s finding that there was no meeting of the minds was 

supported by the record, it is clear that the Florida Supreme Court’s holding was 

premised, at least in part, by the misrepresentations made by Potamkin’s 

employees to the plaintiffs.

The trial court’s reliance on “Basulto” in the instant case is misplaced 

because the facts in the instant case are totally dissimilar. In fact, the only fact the 

instant case shares with “Basulto” is that the Buyers could not read or write 

English and the forms they signed were in English. There is absolutely no evidence 

in the record before this Court that the Buyers in the instant case were rushed, 
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pressured, or coerced into signing the documents; that they were not given an 

opportunity to ask questions or seek assistance in interpreting the documents; or 

that they even attempted to understand what they were signing. Kendall’s 

employees did not take it upon themselves “to explain everything to the plaintiffs,” 

omit discussing the arbitration provisions, incorrectly explain what these 

provisions meant, or misrepresent the effect of these provisions.

Rather, the Buyers in the instant case have admitted that they signed the 

documents in question without attempting to read them or learn what they were 

agreeing to, with the exception of the financial terms, such as the costs, monthly 

payments, etc. They did not tell anyone they could not read the documents they 

were signing because they did not speak or read English, and there is no evidence 

that Kendall’s employees were even aware that the Buyers could not and did not 

read the documents. In fact the financial agreement specifically provided the 

following statement directly above the Buyers’ signature line:

You agree to the terms of this contract. You confirm that before you 
signed this contract, we gave it to you, and you were free to take it 
and review it. You acknowledge that you have read both sides of this 
contract, including the arbitration clause on the reverse side, before 
signing below. You confirm that you received a completely filled-in 
copy when you signed it.

We, therefore, conclude that “Basulto” does not control the analysis, and thus we 

apply the general and longstanding legal principles regarding contract formation.
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We begin that analysis with the well-established principle that one who 

signs a contract is generally bound by the contract. In Allied Van Lines, Inc. v. 

Bratton, 351 So. 2d 344, 347-48 (Fla. 1977), the Florida Supreme Court articulated 

this principle of law in no uncertain terms: 

It has long been held in Florida that one is bound by his contract. 
Unless one can show facts and circumstances to demonstrate that he 
was prevented from reading the contract, or that he was induced by 
statements of the other party to refrain from reading the contract, it is 
binding. No party to a written contract in this state can defend against 
its enforcement on the sole ground that he signed it without reading it.

See also Spring Lake NC, LLC v. Holloway, 110 So. 3d 916, 917 (Fla 2d DCA 

2013) (finding that although Ms. Holloway was 92 years old, had a fourth-grade 

education, could not spell, often had to sound out words while reading, had 

memory problems, was increasingly confused, and she “could not possibly have 

understood what she was signing” when she signed a financial agreement 

containing an arbitration agreement, she was nevertheless bound by the agreement 

where there was no evidence that the admissions staff at Spring Lake used any 

improper methods to obtain her signature or misled her, and that “[f]or better or 

worse, her limited abilities are not a basis to prevent the enforceability of this 

contract”); Rocky Creek Ret. Props, Inc. v. Estate of Fox, 19 So. 3d 1105, 1108 

(Fla. 2d DCA 2009) (holding that a party is generally bound by a contract the party 

signs unless he was prevented from reading the contract or induced by the other 

party to refrain from reading it, and “[t]his is true whether a party is physically 
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unable to read the agreement, or simply chooses not to read the agreement”) 

(internal citation omitted); Estate of Etting ex rel. Etting v. Regents Park at 

Aventura, Inc., 891 So. 2d 558, 558 (Fla. 3d DCA 2004) (affirming an order 

compelling arbitration even though the party contesting arbitration was legally 

blind at the time she signed the agreement containing the arbitration clause).

In Merrill, Lynch, Pierce, Fenner & Smith, Inc. v. Benton, 467 So. 2d 311, 

313 (Fla. 5th DCA 1985), the Fifth District Court of Appeal held; 

Persons not capable of reading English, as well as those who are, are 
free to elect to bind themselves to contract terms they sign without 
reading. . . . The burden is on the person who cannot read to know that 
he cannot read and if he desires to have an instrument read and 
explained to him to select a reliable person to do so before he signs it.

Thus, the Fifth District concluded that although the brokerage firm’s employee was 

allegedly aware that Ms. Benton could not read English, the fact the employee did 

not read or explain the contractual documents, which contained an arbitration 

clause, to Ms. Benton was insufficient to invalidate the documents or to constitute 

a defense to them, where Ms. Benton did not allege or testify that the firm 

prevented her from reading the documents, induced her to refrain from reading 

them, or prevented her from having them read to her by a reliable person of her 

choice. Id. at 311.

This Court was presented with a similar situation in Rivero v. Rivero, 963 

So. 2d 934, 938 (Fla. 3d DCA 2007), wherein the former wife sought to avoid 
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certain provisions in an executed marital settlement agreement based on her claim 

that because she did not speak, read, or write English, she did not understand the 

terms of the agreement, which were written in English.  In rejecting Ms. Rivero’s 

argument, this Court relied on Benton, specifically citing to the following quote:

The rule that one who signs a contract is presumed to know its 
contents has been applied even to contracts of illiterate persons on the 
ground that if such persons are unable to read, they are negligent if 
they fail to have the contract read to them. If a person cannot read the 
instrument, it is as much his duty to procure some reliable person to 
read and explain it to him, before he signs it, as it would be to read it 
before he signed it if he were able to do so. 

Rivero, 963 So. 2d at 938 (quoting Benton, 467 So. 2d at 313) (quoting Sutton v. 

Crane, 101 So. 2d 823, 825 (Fla. 2d DCA 1958) (quoting 12 Am. Jur. Contracts § 

137))); see also Keller v. Reed, 603 So. 2d 717, 720 (Fla. 2d DCA 1992) (holding 

that “parties to a written instrument have a duty to learn and understand the 

contents of that instrument before signing it”).

Applying the law to the facts of the case before us, we conclude as follows. 

Although the Buyers contend that they could not read the purchase order or the 

financing agreement because they were in English and they could not read English, 

the burden squarely rested on the Buyers to seek clarification of the terms of these 

documents. The Buyers, however, failed to ask about the terms of the documents 

they were signing, and nothing in the record suggests that Kendall misrepresented 

the terms or prevented the Buyers from reading the documents. Instead, the Buyers 
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blindly signed the purchase order and the financial agreement, willfully agreeing to 

whatever the terms were. Therefore, we find that the trial court erred as a matter of 

law by invalidating the arbitration agreement on this basis. 

B. Whether the alleged conflicts between the arbitration provisions 
contained in the purchase order and the financing agreement 
affected the Buyers’ ability to understand the terms.

The Buyers contend, and the trial court found, that the arbitration provisions 

contained in the documents are unenforceable because the terms and conditions of 

the arbitration agreements “are in direct conflict with one another” and these 

conflicts “are irreconcilable.” Of most concern to the trial court was the alleged 

conflicts as to the dispute resolution terms, although the trial court, in conclusory 

fashion and without elaboration, also listed several other perceived conflicts: 

choice of law, rights of appeal, costs of arbitration, attorney fees, location of 

arbitration, delegation of issues, and class actions.

We begin our analysis by reiterating basic principles of law relevant here. 

First, it is well-settled law that a single term in an arbitration clause cannot be 

interpreted in isolation, but must be read together with the rest of the contract. Bari 

Builders, Inc. v. Hovstone Props. Fla., LLC, 155 So. 3d 1160, 1162 (Fla. 4th DCA 

2014) (“The arbitration clause must be read together with the other provisions in 

the contract.”); Phoenix Motor Co. v. Desert Diamond Players Club, Inc., 144 So. 

3d 694, 696 (Fla. 4th DCA 2014) (“Where two or more documents are executed by 
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the same parties, at or near the same time, in the course of the same transaction, 

and concern the same subject matter, they will be read and construed together.”) 

(quoting Collins v. Citrus Nat’l Bank, 641 So. 2d 458, 459 (Fla. 5th DCA 1994)) 

(emphasis added). Importantly, the presence of additional dispute resolution 

provisions will not, per se, create an irreconcilable conflict if the terms can be read 

in a complementary fashion. See Bari Builders, 155 So. 3d at 1162. 

“A primary rule of contract construction is that where provisions in an 

agreement appear to conflict, they should be construed so as to be reconciled, if 

possible.” Arthur Rutenberg Corp. v. Pasin, 506 So. 2d 33, 34 (Fla. 4th DCA 

1987). Thus, where the two arbitration clauses appear to be in conflict, or where an 

arbitration clause appears to conflict with another provision of the contract, the 

court must try to reconcile the conflicting provisions, just as it would do with any 

other contract provision. See Mastrobuono v. Shearson Lehman Hutton, Inc., 514 

U.S. 52, 64 (1995) (harmonizing an arbitration clause with a choice-of-law 

provision so as to resolve potential conflict as to the availability of punitive 

damages in the arbitration proceeding); H.C. Lawton, Jr., Inc. v. Truck Drivers, 

Chauffers & Helpers Local Union No. 384, 755 F.2d 324, 329 (3d Cir. 1985) 

(reconciling seemingly conflicting provisions in recognition of the legal principles 

“that all contractual provisions be read to make sense, and that arbitration be 

favored”) (emphasis in original).
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Thus, the trial court in the instant case was required to read the two 

arbitration clauses in a complementary fashion in an attempt to resolve any conflict 

so as to give effect to each term in the parties’ written agreements and to uphold 

their agreement to arbitrate. Had the trial court done that, then it would have 

discovered no actual conflict as to the Buyers’ obligation to arbitrate their claims 

against Kendall.

The arbitration provisions contained in the purchase order and the financing 

agreement are as follows.

Purchase order:

MEDIATION, ARBITRATION AND WAIVER OF TRIAL BY 
JURY: ANY CONTROVERSY OR CLAIM ARISING OUT OF 
OR RELATED TO THIS ORDER OR TO THE VEHICLE OR 
WITH RESPECT TO ANY CLAIM ARISING BY VIRTUE OF 
ANY REPRESENTATIONS ALLEGED TO HAVE BEEN 
MADE BY THE DEALER OR DEALER’S REPRESENTATIVE, 
SHALL BE SETTLED AND FINALLY DETERMINED BY 
MEDIATION OR BINDING ARBITRATION AS PROVIDED 
BY AND IN ACCORDANCE WITH THE FLORIDA 
ARBITRATION CODE. THIS ARBITRATION AGREEMENT 
IS TO BE INTERPRETED TO COVER ALL POTENTIAL 
CLAIMS ARISING IN TORT, CONTRACT, FLORIDA OR 
FEDERAL STATUTES, OR COMMON LAW, INCLUDING 
CLAIMS FOR PERSONAL INJURIES RESULTING FROM 
ALLEGED DEFECTS IN THE VEHICLE. The claim will first be 
submitted for non-binding mediation to a mediator certified by the 
Florida Supreme Court. If the parties are unable to agree upon a 
mediator, either party can petition the appropriate Miami-Dade 
County Court for the appointment of a mediator. If not resolved by 
mediation, the claim will be submitted to a single agreed upon 
arbitrator. If the parties are unable to agree upon an arbitrator, either 
party can petition the appropriate Miami-Dade County Court for the 
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appointment of an arbitrator. The parties agree that the final 
arbitration hearing shall take place within six months from the 
selection of any arbitrator. The arbitrator can extend the final hearing 
for an additional six months if he finds highly exceptional 
circumstances justifying such an extension. A judgment upon the 
award rendered by the arbitrator may be entered in any Miami-Dade 
County Court having jurisdiction of the matter. However, any disputes 
wherein the Purchaser or dealer seeks damages of less than $5000.00, 
excluding costs and attorneys’ fees, shall be resolved in the small 
claims court of Miami-Dade County. In the event that any such small 
claims suit is filed in a Miami-Dade County Court and an amendment 
to the pleadings or counterclaim results in a claim for damages in 
excess of $5000.00, then this binding arbitration shall apply and the 
parties agree to jointly dismiss or stay the small claims proceedings 
and proceed with the requirements of this paragraph. The cost of the 
mediation and arbitration proceedings shall be borne equally by 
Dealer and Purchaser. All mediation and arbitration proceedings are to 
take place physically in Miami-Dade County, Florida. IN THE 
EVENT THAT THE PARTIES MUTUALLY AGREE IN 
WRITING TO AVOID ARBITRATION OR IF A COURT OF 
COMPETENT JURISDICTION DETERMINES THAT A 
PARTICULAR DISPUTE BETWEEN THE PARTIES IS NOT 
SUBJECT TO THIS ARBITRATION PROVISION AND IT 
BECOMES NECESSARY FOR EITHER PARTY TO 
LITIGATE A DISPUTE BETWEEN THE PARTIES, THEN, IN 
THAT EVENT, THE PARTIES HEREBY MUTUALLY WAIVE 
THEIR RIGHT TO A TRIAL BY JURY, AND AGREE THAT 
ANY SUCH LITIGATION SHALL BE IN A COURT OF 
COMPETENT JURISDICTION LOCATED IN MIAMI-DADE, 
COUNTY, FLORIDA. In any mediation arbitration or litigation 
proceedings between the parties, the prevailing party shall be entitled 
to recover reasonable attorneys’ fees, and, in the event [sic] litigation, 
the cost of litigation on all levels including any appeals.

Financing agreement:

ARBITRATION CLAUSE
PLEASE REVIEW – IMPORTANT - AFFECTS YOUR

LEGAL RIGHTS
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1. EITHER YOU OR WE MAY CHOOSE TO HAVE ANY 
DISPUTE BETWEEN US DECIDED BY ARBITRATION AND 
NOT IN COURT OR BY JURY TRIAL.

2. IF A DISPUTE IS ARBITRATED, YOU WILL GIVE UP YOUR 
RIGHT TO PARTICIPATE AS A CLASS REPRESENTATIVE 
OR CLASS MEMBER ON ANY CLASS CLAIM YOU MAY 
HAVE AGAINST US INCLUDING ANY RIGHT TO CLASS 
ARBITRATION OR ANY CONSOLIDATION OF INDIVIDUAL 
ARBITRATIONS.

3. DISCOVERY AND RIGHTS TO APPEAL IN ARBITRATION 
ARE GENERALLY MORE LIMITED THAN IN A LAWSUIT, 
AND OTHER RIGHTS THAT YOU AND WE WOULD HAVE 
IN COURT MAY NOT BE AVAILABLE IN ARBITRATION.

Any claim or dispute, whether in contract, tort, statute or otherwise 
(including the interpretation and scope of this Arbitration Clause, and 
the arbitrability of the claim or dispute), between you and us or our 
employees, agents, successors or assigns, which arises out of or 
relates to your credit application, purchase or condition of this vehicle, 
this contract or any resulting transaction or relationship (including any 
such relationship with third parties who do not sign this contract) 
shall, at your or our election, be resolved by neutral binding 
arbitration and not by a court action. If federal law provides that a 
claim or dispute is not subject to binding arbitration, this Arbitration 
Clause shall not apply to such claim or dispute. Any claim or dispute 
is to be arbitrated by a single arbitrator on an individual basis and not 
as a class action. You expressly waive any right you may have to 
arbitrate a class action. You may choose one of the following 
arbitration organizations and its applicable rules: the National 
Arbitration Forum, Box 50191, Minneapolis, MN 55405-0191 
(www.arbforum.com), the American Arbitration Association, 335 
Madison Ave., Floor 10, New York, NY 10017-4605 (www.adr.org), 
or any other organization that you may choose subject to our approval. 
You may get a copy of the rules of these organizations by contracting 
the arbitration organization or visiting its website.

Arbitrators shall be attorneys or retired judges and shall be selected 
pursuant to the applicable rules. The arbitrator shall apply governing 
substantive law in making an award. The arbitration hearing shall be 
conducted in the federal district in which you reside unless the 
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Creditor-Seller is a party to the claim or dispute, in which case the 
hearing will be held in the federal district where this contract was 
executed. We will advance your filing, administration, service or case 
management fee and your arbitrator or hearing fee all up to a 
maximum of $2500, which may be reimbursed by decision of the 
arbitrator at the arbitrator’s discretion. Each party shall be responsible 
for its own attorney, expert and other fees, unless awarded by the 
arbitrator under applicable law. If the chosen arbitration 
organization’s rules conflict with this Arbitration Clause, then the 
provisions of this Arbitration Clause shall control. The arbitrator’s 
award shall be final and binding on all parties, except that in the event 
the arbitrator’s award for a party is $0 or against a party is in excess of 
$100,000, or includes an award of injunctive relief against a party, 
that party may request a new arbitration under the rules of the 
arbitration organization by a three-arbitrator panel. The appealing 
party requesting new arbitration shall be responsible for the filing fee 
and other arbitration costs subject to a final determination by the 
arbitrators of a fair apportionment of costs. Any arbitration under this 
Arbitration Clause shall be governed by the Federal Arbitration Act (9 
U.S.C. § 1 et. seq.) and not by any state law concerning arbitration.

You and we retain any rights to self-help remedies, such as 
repossession. You and we retain the right to seek remedies in small 
claims court for disputes or claims within that court’s jurisdiction, 
unless such action is transferred, removed or appealed to a different 
court. Neither you nor we waive the right to arbitrate by using self-
help remedies or filing suit. Any court having jurisdiction may enter 
judgment on the arbitrator’s award. This Arbitration Clause shall 
survive any termination, payoff or transfer of this contract. If any part 
of this Arbitration Clause, other than waivers of class action rights, is 
deemed or found to be unenforceable for any reason, the remainder 
shall remain enforceable. If a waiver of class action rights is deemed 
or found to be unenforceable for any reason in a case in which class 
action allegations have been made, the remainder of this Arbitration 
Clause shall be unenforceable.
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We now address each of the “irreconcilable conflicts” identified by the trial 

court. We begin with the conflict which the trial court found was especially 

“problematic” and the only conflict specifically addressed in the trial court’s order.

1. The obligation to arbitrate and waiver of a jury trial

A review of the purchase order reflects that it requires that all claims for 

damages in excess of $5,000 be submitted for non-binding mediation, and if they 

are not resolved by mediation, they are to be resolved by binding arbitration unless 

both parties agree in writing to avoid arbitration or the court determines that the 

dispute is not subject to arbitration. In the event the dispute is litigated, the parties 

waive their right to a jury trial.

The financing agreement provides for arbitration if either party so elects (in 

other words unless both sides agree not to arbitrate the dispute). Although the 

financing agreement could be read to allow for a jury trial if the dispute is not 

submitted for binding arbitration, this potential conflict is totally irrelevant to the 

instant analysis because it is undisputed that Kendall has demanded binding 

arbitration, and therefore, under both the purchase order and the financing 

agreement, the Buyers must resolve their claims by binding arbitration, which 

obviously precludes any consideration of a jury trial. Because Kendall has 

demanded arbitration, there clearly is no “irreconcilable” conflict between the two 

arbitration provisions.
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We also find no irreconcilable conflict between the requirement in the 

purchase order to submit all claims to non-binding mediation prior to submitting 

the claims to binding arbitration unless the parties agree in writing to avoid 

arbitration, and the financing agreement, which contains no such requirement.  

Because the purchase order requires non-binding mediation, the purchase order and 

financing agreement, when read together, require non-binding mediation.  There is 

no irreconcilable conflict between them.  Although none of the parties have asked 

to submit the claims to non-binding mediation, they were certainly permitted to do 

so.  Thus, if any of the parties had invoked his, her, or its right to non-binding 

mediation under the purchase order, that request likely would have been granted.  

However, we note that, as with arbitration clauses, mediation can be waived.  

DVDPlay, Inc. v. DVD 123 LLC, 930 So. 2d 816, 820 n.2 (Fla. 3d DCA 2006) 

(stating that a party waived mediation because, although the contract contained an 

enforceable mediation clause, the party “never sought to judicially compel 

mediation, and instead it filed a lawsuit”); see also Coastal Sys. Dev., Inc. v. 

Bunnell Found., Inc., 963 So. 2d 722, 724 (Fla. 3d DCA 2007) (“A party who 

actively participates in a lawsuit waives the right to arbitration.”); Morrell v. 

Wayne Frier Manufactured Home Ctr., 834 So. 2d 395, 397-98 (Fla. 5th DCA 

2003). Because none of the parties have requested non-binding mediation, we 
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decline to express an opinion as to whether the contractual right to mediation has 

been waived. 

Thus, there is clearly no irreconcilable conflict between the purchase order 

and the financing agreement precluding the enforcement of the arbitration 

provisions contained in these two documents and to which all of the parties have 

agreed.

2. The choice of law provisions

The purchase order provides that arbitration is to be “in accordance with the 

Florida Arbitration Code.” The financing agreement provides that the Buyers may 

choose any of the following arbitration organizations and its applicable rules to 

arbitrate their claims: the National Arbitration Forum, the American Arbitration 

Association, or any other organization subject to Kendall’s approval.  Further, any 

arbitration under the arbitration clause shall be governed by the Federal Arbitration 

Act (9 U.S.C. §1 et. seq.) and not by any state law concerning arbitration.

While, at first blush, it would appear that the two choice of law provisions 

are in conflict, had the trial court attempted, as it was required, to resolve the 

conflict, it would have actually discovered that these two provisions are not in 

conflict. First, as the Florida Supreme Court has said not once, but twice, “[i]n 

Florida, an arbitration clause in a contract involving interstate commerce is subject 

to the [FAC], to the extent that the FAC is not in conflict with the FAA.”  Visiting 
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Nurse Ass’n of Fla., Inc., 154 So. 3d 1115, 1124-25 (Fla. 2014); see also Shotts v. 

OP Winter Haven, Inc., 86 So. 3d 456, 463-64 (Fla. 2011); CT Miami, LLC v. 

Samsung Elec. Latinoamerica Miami, Inc., 201 So. 3d 85, 90 n.3 (Fla. 3d DCA 

2015) (acknowledging the Florida Supreme Court’s opinion in Shotts and finding 

that although the  FAC governs the proceedings to the extent it does not directly 

conflict with the FAA, “[t]he sections of the FAC and FAA relevant to the 

determination of this appeal, however, are virtually identical,’ . . . so the 

determination is not dispositive of the case at bar”).

As in CT Miami, this Court recognizes the Florida Supreme Court’s 

holdings in Shotts, 86 So. 3d at 463, and Visiting Nurse Ass’n of Florida, 154 So. 

3d at 1224-25, and notes that although the FAA controls when a transaction 

involves interstate commerce, “[i]n Florida, an arbitration clause in a contract 

involving interstate commerce is subject to the [FAC], to the extent the FAC is not 

in conflict with the FAA.”  Shotts, 86 So. 3d at 463.  However, whether the FAA 

or FAC controls in the instant case is not determinative of whether there exists 

irreconcilable conflict between the purchase order and the financing agreement 

because we find, as this Court found in CT Miami, “[t]he sections of the FAC and 

FAA relevant to the determination of this appeal, however, are ‘virtually 

identical.’”  CT Miami, 201 So. 3d at 90 n.3.  Thus, our decision is in no way 

based on a finding of preemption.  Rather, our finding is based on the failure of the 
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Buyers to demonstrate any irreconcilable differences between the FAC and the 

FAA relevant to this case.

Although the Buyers argued that there were three specific irreconcilable 

differences between the FAC and the FAA, our review demonstrates that these 

specific provisions are not in conflict.  First, the Buyers attempt to show a conflict 

between certain provisions of the Revised Florida Arbitration Code (the “RFAC”) 

and the FAA.  However, the arbitration agreements at issue in this case were 

entered into in 2008 and 2011.  (Kendall sold Dayron Ortega a new automobile in 

2008, and sold Erislandis Marquez and Dianellys Y. Diaz a used automobile in 

2011).  The RFAC “governs an agreement to arbitrate made on or after July 1, 

2013.” § 682.013, Fla. Stat. (2016); see also CT Miami, 201 So. 3d at 91 (noting 

that “the parties correctly agree that the pre-2013 version of the [FAC] applies 

because the contract at issue was drafted and signed in 2009”).  Because the 

arbitration agreements at issue in this case were entered into prior to July 1, 2013, 

the Buyers’ reliance on the RFAC in an attempt to find a conflict between the FAC 

and the FAA is misplaced.

The Buyers’ second argument—that the FAC and the FAA provide different 

time limitations in which to file an application to modify or correct an award is 

incorrect.  Both the FAA and the FAC provide for a three-month time limit to 
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modify or correct an award.  See 9 U.S.C. § 12; §§ 682.13(2), 682.14 (1), Fla. Stat. 

(2012).

Lastly, the Buyers contend that because the FAC does not allow for a waiver 

of representation, and the FAA is silent on this issue, there is an irreconcilable 

difference between the two.  However, because the FAA is silent as to this issue, 

the FAC controls and there is no conflict.

A review of the relevant provisions of the FAC and the FAA demonstrates 

that they are substantively nearly identical.  Because the Buyers have not identified 

any relevant irreconcilable differences between the FAC and the FAA, there is no 

conflict between the choice of law provisions in the purchase order and the 

financing agreement.  There is no conflict to resolve, and certainly no justification 

for invalidating the arbitration provisions contained in the documents the Buyers 

signed when they purchased their automobiles from Kendall.

3. Location of the arbitration

The purchase order provides that all mediation and arbitration proceedings 

are to take place in Miami-Dade County. The financing agreement states that the 

arbitration hearing shall be conducted in the federal district in which the Buyers 

reside unless the “Creditor-Seller” (which in this case is Kendall) is a party to the 

claim or dispute, in which case, the hearing will be held in the federal district 

where the contract was executed. 
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As is readily obvious, these two provisions, under the facts of this case do 

not conflict and are easily harmonized. The contracts in question were executed in 

Miami-Dade County, which is in the federal Southern District of Florida, and is 

where the Buyers filed their lawsuit against Kendall.

4. Delegation of issues

“The delegation provision is an agreement to arbitrate threshold issues 

concerning the arbitration agreement.” Rent-A-Center, W., Inc. v. Jackson, 561 

U.S. 63, 69 (2010). The financing agreement authorizes the arbitrator to decide 

“the interpretation and scope of the Arbitration Clause, and the arbitrability of the 

claim or disputes.” The purchase order, on the other hand, is silent.  Thus, there is 

no conflict between the purchase order and the financing agreement on the issue of 

delegation.  More importantly, because there is no dispute in this case that the 

Buyers’ claims fall within the scope of the broad arbitration provisions, there is 

certainly no “irreconcilable conflict.” 

5. Class actions

Although the financing agreement expressly bars class action proceedings 

and the purchase order is silent as to class actions, this does not create an 

“irreconcilable conflict” as the trial court found. Had the trial court attempted to 

harmonize the two provisions and resolve potential conflict, it would have 

discovered that under the FAA “a party may not be compelled . . . to submit to 
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class arbitration unless there is a contractual basis for concluding that the party 

agreed to do so.” Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662, 684 

(2010); see also Anderson v. Maronda Homes, Inc. of Fla., 98 So. 3d 127, 130 

(Fla. 2d DCA 2012) (Larose, J., concurring) (“Assent to class arbitration is needed; 

agreement cannot be inferred from silence.”). Because the financing agreement 

expressly bars class action proceedings and, in the purchase order, the parties did 

not expressly agree to permit class actions, then under both documents, class 

actions are not permitted.

6. Cost of arbitration

The purchase order provides that the cost of the mediation and the 

arbitration proceedings shall be borne equally by Kendall and the Buyers. In the 

financing agreement, Kendall agreed to advance the Buyers’ “filing, 

administration, service or case management fee and the [Buyers’] arbitrator or 

hearing fee” up to $2500, which, at the discretion of the arbitrator, may be 

reimbursable. As Kendall aptly noted, “[t]hese provisions can be reconciled by 

requiring the Dealer to advance the fees of arbitration up to a maximum of $2500 

before requiring that the Dealer and the Purchaser bear the remaining costs of 

arbitration equally.” Thus, there is clearly no “irreconcilable conflict.”

7. Right to appeal
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As a matter of law, there is no right to appeal the merits of an arbitrator’s 

award. See Hall St. Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 588-90 (2008). 

An arbitrator’s award may be set aside on very limited statutory grounds.  See id. 

Both arbitration provisions provide for arbitration by a single arbitrator. The 

financing agreement contains a provision that in the event the arbitrator’s award is 

$0 or in excess of $100,000, or it includes an award granting injunctive relief, then 

a party may request a new arbitration by a three-arbitrator panel. Thus, under 

Mastrobuono, 514 U.S. at 64; H.C. Lawton, Jr., Inc., 755 F.2d at 329; and Arthur 

Rutenberg Corp., 506 So. 2d at 34, the trial court was required to harmonize the 

two arbitration clauses and conclude that because the purchase order was silent as 

to this issue, and the parties agreed to this procedure in the financing agreement, 

then the parties agreed to the procedure. As such, there is no “irreconcilable 

conflict.”

8. Attorney’s fees

The purchase order provides that the prevailing party shall be entitled to 

recover reasonable attorney’s fees; whereas the financing agreement provides that 

each party shall be responsible for its own attorney’s fees “unless awarded by the 

arbitrator under applicable law,” and “the arbitrator shall apply governing 

substantive law in making an award.” Since FDUPTA entitles the prevailing party 
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to recover its fees, see § 501.2105, Fla. Stat. (2012), there is no conflict, let alone 

“irreconcilable conflict.”

We also specifically note that under basic contract principles, conflicts 

within the written agreement are to be construed against the drafter, which in this 

case is Kendall. Goodwin v. Blu Murray Ins. Agency, Inc., 939 So. 2d 1098, 1102 

(Fla. 5th DCA 2006) (“To the extent any ambiguity exists in the interpretation of 

the contract, it will be strictly construed against the drafter.”); Tannen v. Equitable 

Life Ins. Co. of Washington, D.C., 303 So. 2d 352, 355 (Fla. 3d DCA 1974) 

(stating that “any ambiguity of language within the contract will be strictly 

construed against the party who chose the language and drafted the contract”). 

Thus, for example, if there was a conflict between the two arbitration provisions as 

to whether the prevailing party was entitled to its fees, which could not be 

reconciled, then that conflict must be construed in favor of the Buyers. But 

whether the prevailing party will be entitled to its fees also is not relevant to the 

issue of whether there exists a valid agreement to arbitrate. This is typically an 

issue to be resolved by the arbitrator. 

In sum, had the trial court actually scrutinized the two arbitration clauses, 

and attempted to harmonize them as it was required to do, it would have 

discovered no irreconcilable conflict so as to vitiate the Buyers’ agreement to 

arbitrate their claims against Kendall.
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We also cannot ignore the fact that in this case, the Buyers are seeking 

avoidance of the arbitration clause contained in the contracts they signed without 

attempting to read or learn what provisions they were agreeing to, other than the 

financial terms associated with the purchase of their vehicles. They are not 

claiming that they were confused by their own interpretation of the terms contained 

in the arbitration clauses or that their interpretation differed from that explained by 

Kendall’s employees when they signed the documents. In other words, these 

particular plaintiffs do not claim they were confused or misled by the terms, nor 

can they, because they did not attempt to learn what the terms were. They did not 

attempt to read them, tell anyone they could not read them, ask any questions, ask 

that the documents be read to them, or ask anyone to explain them.  They also 

admit that no one attempted to explain the documents to them (other than the 

financial terms) and therefore no one omitted an explanation of the arbitration 

clauses or misrepresented what they provided. Instead, the Buyers blindly signed 

the documents willfully agreeing to whatever the terms were and specifically 

acknowledged that they had read both sides of the documents, including the 

arbitration clauses before signing, and that they were agreeing to the terms of the 

documents.

III. Unconscionability



29

The trial court additionally found that the terms of the arbitration clauses 

were unconscionable. We highlight that the party seeking to avoid arbitration has 

the burden to prove both procedural and substantive unconscionability. Murphy v. 

Courtesy Ford, L.L.C., 944 So. 2d 1131, 1134 (Fla. 3d DCA 2006). “[W]hile both 

elements must be present, they need not be present to the same degree.” Basulto 

III, 141 So. 3d at 1159. Procedural unconscionability deals with whether, given the 

totality of the circumstances, the parties had a meaningful choice to refuse the 

contract terms. DePrince v. Starboard Cruise Servs., Inc., 163 So. 3d 586, 595 (Fla. 

3d DCA 2015). Substantive unconscionability deals with the reasonableness of 

those terms. Murphy, 944 So. 2d at 1134. 

While a contract of adhesion could indicate procedural unconscionability in 

some circumstances, “the presence of an adhesion contract alone does not require a 

finding of procedural unconscionability.” VoiceStream Wireless Corp. v. U.S. 

Commc'ns, Inc., 912 So. 2d 34, 40 (Fla. 4th DCA 2005); see also AT&T Mobility 

LLC v. Concepcion, 563 U.S. 333, 346-47 (2011) (stating that “the times in which 

consumer contracts were anything other than adhesive are long past”). It is 

important to inquire into additional surrounding circumstances, such as whether a 

party could obtain the desired product or services elsewhere, whether one party 

pressured or rushed the other into signing a contract, or whether the party was 

otherwise precluded from inquiring into the terms of the agreement. See DePrince, 
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163 So. 3d at 595; Fonte, 903 So. 2d at 1026-27; Orkin Exterminating Co. v. 

Petsch, 872 So. 2d 259, 265 (Fla. 2d DCA 2004); Gainesville Healthcare Ctr., 857 

So. 2d at 285-288 (holding that the trial court’s findings were insufficient to prove 

procedural unconscionability where the contract was pre-printed, the plaintiff did 

not understand the terms of the contract, and no one explained the terms to the 

plaintiff).

The trial court found that the arbitration clauses were procedurally 

unconscionable because:  (1) the terms of the arbitration clauses in the purchase 

order and the financing agreement conflicted, such that there was no meaningful 

disclosure of the terms by which the Buyers would be bound; (2) the contracts 

containing the arbitration clauses were offered on a “take-it-or-leave-it” basis, such 

that the Buyers had no meaningful choice or opportunity to negotiate the terms; 

and (3) Kendall failed to explain the arbitration provisions to the Buyers in 

Spanish. 

For the reasons we have already discussed, the terms of the arbitration 

clauses in the purchase order and the financing agreement did not irreconcilably 

conflict and Kendall was not required to explain the arbitration clauses to the 

Buyers in Spanish. Thus, because the Buyers had a full and fair opportunity to 

inquire into the terms of the documents, and they declined to do so, they will not 
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now be able to escape the binding effect of their unequivocal assent to the 

arbitration clauses by claiming that Kendall did not explain the terms.

The trial court’s remaining justification, that the arbitration agreement was 

offered on a “take-it-or-leave-it” basis, is on these facts insufficient to prove that 

the Buyers’ execution of the arbitration agreement was procedurally 

unconscionable. See Concepcion, 563 U.S. at 346-47 (holding that “the times in 

which consumer contracts were anything other than adhesive are long past”); Cruz 

v. Cingular Wireless, LLC, 648 F.3d 1205, 1214-15 (11th Cir, 2011) (rejecting 

unconscionability challenges based on class waiver, small venue claims, and the 

adhesive nature of form contracts); Spring Lake NC, 110 So. 3d at 918 

(recognizing the role of standardized contracts and that most contracts are no 

longer individually negotiated and handwritten). Because the Buyers failed to 

prove any degree of procedural unconscionability, we conclude that the arbitration 

agreements contained in the purchase order and financing agreement are not 

unconscionable.

CONCLUSION

We find that, as a matter of law, each of the trial court’s alternative findings 

for denying Kendall’s motion to compel arbitration are flawed. Because the Buyers 

did not attempt to learn what the documents they were signing said or meant by 

reading them, requesting that they be read or explained to them, or ask any 
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question to educate themselves as to the terms; there is no evidence that the Buyers 

were rushed, pressured, or coerced into signing the documents; there is no 

evidence that Kendall’s employees took it upon themselves to explain the 

documents and then either omitted mentioning the arbitration provisions or 

misrepresented the meaning of those provisions; and the arbitration provisions in 

the purchase order and financing agreement did not irreconcilably conflict, the trial 

court erred by finding that there was no valid agreement to arbitrate. We also reject 

the trial court’s finding of procedural unconscionability. Accordingly, we reverse 

the trial court’s order denying Kendall’s motion to compel arbitration and remand 

for proceedings consistent with this opinion.

Reversed and remanded.
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PER CURIAM. 
 
 This consolidated appeal concerns trial court orders entered after the 
court sua sponte dismissed Bank of New York Mellon’s (Bank’s) foreclosure 
action in 2015.  One appeal challenges the trial court’s February 10, 2016 
order that granted the Bank’s motion for relief from judgment filed 
pursuant to Florida Rule of Civil Procedure 1.540(b)(4).  The trial court 
vacated the dismissal order as void because it was entered without notice 
to the Bank and during a bankruptcy stay.  The trial court’s order relied 
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upon Personalized Air Conditioning, Inc. v. C.M. Systems of Pinellas County, 
Inc., 522 So. 2d 465, 466 (Fla. 4th DCA 1988) (“Filing of a petition in 
bankruptcy effectuates an automatic stay of all proceedings against a 
debtor effective the date the petition is filed and actions taken in violation 
of the stay are void even if there is no actual notice of the stay.”).  Rivas 
immediately filed a notice of appeal on February 10th.  This appeal was 
assigned the case number 16-482. 
 
 The second appeal involves orders entered after Rivas filed his notice of 
appeal.  Through those orders the trial court vacated the February 10th 
order and denied the 1.540 motion that was originally granted, thereby 
reinstating the 2015 dismissal order.  These orders were premised on a 
Third District Court of Appeal opinion in De La Osa v. Wells Fargo Bank, 
N.A. (De La Osa I), 41 Fla. L. Weekly D382 (Fla. 3d DCA Feb. 10, 2016).  
The Bank appealed, and that appeal was assigned the case number 16-
777.   
 
 In a separate order, we have consolidated the two appeals. 
 

We first reverse the orders that are the subject of the Bank’s appeal.  
Rivas’s earlier-filed and then-pending notice of appeal divested the trial 
court of jurisdiction with respect to this matter.  See Fla. R. App. P. 
9.130(f).   
 
 We next affirm the trial court’s February 10, 2016 order that set aside 
the 2015 dismissal of the Bank’s foreclosure action.  The trial court’s 
subsequent orders vacating that decision relied, albeit without 
jurisdiction, upon De La Osa I.  However, that opinion has since been 
vacated in an en banc opinion.  See De La Osa v. Wells Fargo Bank, N.A. 
(De La Osa II), No. 3D14-1455 (Fla. 3d DCA Dec. 14, 2016) (en banc) 
(affirming trial court’s order setting aside a final order of dismissal upon 
concluding that Rule 1.540(b)(4) applies to final orders).  We agree with 
the Third District’s en banc decision and consequently affirm the trial 
court’s February 10, 2016 order that granted the Bank’s 1.540 motion for 
relief from the 2015 dismissal order.  De La Osa II, No. 3D14-1455; see 
also Garcia v. Stewart, 906 So. 2d 1117, 1123 (Fla. 4th DCA 2005) (“A void 
final order or judgment may be attacked under rule 1.540(b).”). 
 
 Based on the foregoing, the case is remanded to the trial court for 
further proceedings consistent with this opinion. 
 
GERBER, FORST and KLINGENSMITH, JJ., concur. 

 
*            *            * 
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Not final until disposition of timely filed motion for rehearing. 
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