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United States of America v. Stein, Case No. 16-10914 (11th Cir. 2018). 
The Eleventh Circuit overrules its prior precedent and holds that while an affidavit cannot be conclusory, “an 
affidavit which satisfies Rule 56 of the Federal Rules of Civil Procedure may create an issue of material fact and 
preclude summary judgment even if it is self-serving and uncorroborated.” 

In Re: Standard Jury Instructions In Civil Cases — Report No. 17-03, Case No. SC17-1060 (Fla. 4th DCA 
2018). 
The Florida Supreme Court authorizes changes to Florida Standard Jury Instructions – Civil 202.3 (Note-Taking by 
Jurors), 401.21 (Burden of Proof on Main Claim), 401.23 (Burden of Proof on Defense Issues), 402.13 (Burden of 
Proof on Main Claim), 402.15 (Burden of Proof on Defense Issues), 409.12 (Burden of Proof on Defense Issues), 
412.8 (Issues on Claim and Burden of Proof), 412.9 (Defense Issue), 501.4 (Comparative Negligence, Non-Party Fault 
and Multiple Defendants), 502.5 (Comparative Negligence, Non-Party Fault and Multiple Defendants), Section 700 
— Closing Instructions, Model Instruction Nos. 1-6, and Model Verdict Forms 1 and 5(c). 

Bank of America, N.A. v. Mirabella Owners’ Association, Inc., Case No. 1D16-1079 (Fla. 1st DCA 2018). 
The First District adopts the holding of Jallali v. Knightsbridge Village Homeowners Ass’n, 211 So. 3d 216, 217 (Fla. 
4th DCA 2017), and permits an association to foreclose liens independent of the first mortgage so long as the 
association’s covenants were recorded prior to the mortgage. Moreover, First District follows the general rule  that 
a purchase pendent lite during a foreclosure where a lis pendens has been recorded is not entitled to intervene in 
the action. 

Jackson v. Household Finance Corp III, Case No. 2D15-2038 (Fla. 2d DCA 2018). 
A party may introduce documents into evidence using the Business Records Exception to the Hearsay Rule in three 
ways: (1) offering testimony of a records custodian, (2) presenting a certification or declaration that each of the 
elements has been satisfied, or (3) obtaining a stipulation of admissibility. A testifying records custodian need not 
be the person who created the business records; the witness may be any qualified person with knowledge of each 
of the elements so long as the witness uses the “magic words” of Florida Statute section 90.803(6); conflict with 
Maslak v. Wells Fargo Bank, N.A., 190 So. 3d 656 (Fla. 4th DCA 2016), is certified. 
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Blok Builders, LLC v. Katryniok, Case No. 4D16-1811 (Fla. 4th DCA 2018). 
The indemnification requirements of Florida Statute section 725.06 do not apply to projects whose scope of work is 
exclusively excavation. 
 
Inlet Marina Of Palm Beach, Ltd. v. Sea Diversified, Inc., Case No. 4D17-1406 (Fla. 4th DCA 2018). 
The statute of limitations for actions against construction engineers begins to run from the time the defect is or 
should have been discovered. 
 
Fielding v. PNC Bank National Association, Case No. 5D16-440 (Fla. 5th DCA 2018). 
A lender seeking to establish standing through successive mergers of lenders from the original lender must connect 
the lenders in an unbroken chain. 
 
PNC Bank, National Association v. MDTR, LLC, Case No. 5D16-2887 (Fla. 5th DCA 2018). 
A party that purchases real property after the lis pendens but is not a party to the mortgage is not entitled to 
prevailing party attorney’s fees under the mortgage. 
 
Pelican Creek Homeowners, LLC v. Pulverenti, Case No. 5D16-4046 (Fla. 5th DCA 2018). 
A common-law dedication of lands does not, in the absence of contrary intent, divest the dedicating party of 
ownership in the lands while a statutory dedication under Florida Statute section  95.361 does. Moreover, dedicated 
property that is abandoned on the edge of the plat is an exception to the general rule of “halfway to the street” and 
gives the abutting property owners title to the full width of the publicly dedicated property. 
 
Rollas v. Department Of Business And Professional Regulation, Case No. 5D17-1526 (Fla. 5th DCA 2018). 
So long as the applicant meets the requirements of Florida Statute section 475.482(1) (recovery against the Florida 
Real Estate Recovery Fund), it does not matter that claimant was also in a joint venture or business with the 
defalcating real estate agent. 
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_____________________________ 
 
On appeal from the Circuit Court for Escambia County. 
Gary L. Bergosh, Judge. 
 

January 29, 2018 
 
 
PER CURIAM. 
 
 These appeals, which we consolidate for purposes of this 
opinion, arise from separate foreclosure proceedings involving the 
same condominium unit.  The circumstances giving rise to these 
cases are convoluted and unique, so nothing will be served by a 
lengthy opinion.  Accordingly, we will limit our discussion to a brief 
overview of the most salient facts and a summary disposition of 
the issues raised by the appellants. 
 
 In August 2012, HSBC Bank filed a complaint in the circuit 
court to foreclose its $770,000 mortgage on a condominium unit 
and contemporaneously recorded a notice of lis pendens in the 
public record.  In January 2014, while the mortgage foreclosure 
case was still pending, the condominium association filed a 
complaint in the county court to foreclose a December 2013 lien on 
the unit for unpaid assessments.  A default judgment was entered 
by the county court, and Horizon Specialty Consulting LLC 
purchased the unit for $12,100 at the subsequent foreclosure sale.   
 
 Thereafter, Horizon filed a motion to intervene in the 
mortgage foreclosure case and Bank of America1 filed a motion to 

                                         
1  Bank of America was the loan servicer for HSBC Bank and 

it was alleged in the county court case to be the owner of the 
condominium unit by virtue of a special warranty deed executed 
by the original mortgagor, Joseph Gilchrist, in July 2011.  The 
deed, which was purportedly executed pursuant to Gilchrist’s 
bankruptcy plan, stated that it “is given in lieu of foreclosure but 
not in satisfaction of [HSBC Bank’s] mortgage” and that it was the 
intent of the parties to the deed that “title to the property should 
not be merged with the lien of the aforesaid mortgage.” 
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set aside the judgment and sale in the lien foreclosure case.  The 
circuit court granted Horizon’s motion to intervene and, thereafter, 
the lien foreclosure case was transferred to the circuit court and 
consolidated with the mortgage foreclosure case.  Horizon opposed 
Bank of America’s motion to set aside the judgment and sale in the 
lien foreclosure case and it also filed a motion to dismiss the 
mortgage foreclosure case and a motion to dissolve the lis pendens. 
 

In March 2016, the circuit court entered an order that (1) 
denied Bank of America’s motion to set aside the judgment and 
sale in the lien foreclosure case, (2) granted Horizon’s motion to 
dismiss the foreclosure case, and (3) dissolved the lis pendens.  The 
court concluded in the order that the mortgage foreclosure 
complaint failed to state a claim—and, thus, the corresponding lis 
pendens was “fatally defective” and did not bar the association’s 
lien foreclosure action—because the complaint named Gilchrist, 
rather than Bank of America, as the owner of the condominium 
unit.   

 
Bank of America and HSBC Bank separately appealed the 

circuit court’s order to this court. 
 
In Bank of America’s appeal (case number 1D16-1079), we 

agree with Horizon that the circuit court did not abuse its 
discretion in denying Bank of America’s motion to set aside the 
judgment and sale in the lien foreclosure case.  See Jallali v. 
Knightsbridge Village Homeowners Ass’n, 211 So. 3d 216, 217 (Fla. 
4th DCA 2017) (holding that “the filing of a notice of lis pendens 
by a first mortgagee does not bar the foreclosure of an association’s 
subsequent lien for unpaid assessments against the owner, 
although that action is inferior to the foreclosure of the first 
mortgage, where the association's subsequent lien was imposed 
under the association's declaration of covenants recorded before 
the first mortgagee recorded its notice of lis pendens”), review 
denied, 2017 WL 2559143 (Fla. Jun. 13, 2017); § 718.116(5)(a), Fla. 
Stat. (stating that a condominium association’s lien for unpaid 
assessments “shall relate back to the recording of the original 
declaration of condominium”).  Accordingly, we affirm the portion 
of the order challenged by Bank of America. 
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In HSBC Bank’s appeal (case number 1D16-1093), we reject 
Horizon’s argument that the lis pendens was legally deficient and 
we agree with HSBC Bank that the circuit court erred in granting 
Horizon’s motion to intervene in the foreclosure case because “[i]t 
is well established that a purchaser of property that is the subject 
of a pending foreclosure action is not entitled to intervene in the 
foreclosure action where a notice of lis pendens has been recorded.”  
Tikhomirov v. Bank of New York Mellon, 42 Fla. L. Weekly D1506 
(Fla. 3d DCA July 5, 2017) (citing Andresix Corp. v. People’s 
Downtown Nat’l Bank, 419 So. 2d 1107 (Fla. 3d DCA 1982)); see 
also Intermediary Fin. Corp. v. McKay, 111 So. 531 (Fla. 1927) 
(“This court is committed to the doctrine that a purchaser 
pendente lite is not entitled to intervene”); Peninsular Naval 
Stores Co. v. Cox, 49 So. 191 (Fla. 1909); Whitburn, LLC v. Wells 
Fargo Bank, N.A., 190 So. 3d 1087 (Fla. 2d DCA 2015); De Sousa 
v. JP Morgan Chase, N.A., 170 So. 3d 928 (Fla. 4th DCA 2015); 
Timucuan Props., Inc. v. Bank of New York Mellon, 135 So. 3d 524 
(Fla. 5th DCA 2014).  Additionally, because Horizon was not a 
proper party to the mortgage foreclosure case, the trial court erred 
in granting its motions to dismiss the case and to dissolve the lis 
pendens.  Accordingly, we reverse the portions of the order 
challenged by HSBC Bank and remand for further proceedings in 
the mortgage foreclosure case. 

 
AFFIRMED in part; REVERSED in part; REMANDED for further 

proceedings. 
 

LEWIS and WETHERELL, JJ., concur; WINSOR, J., concurs in part 
and dissents in part. 

_____________________________ 
 
Not final until disposition of any timely and 
authorized motion under Fla. R. App. P. 9.330 or 
9.331. 

_____________________________ 
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WINSOR, J., concurring in part and dissenting in part. 

The trial court should have granted Bank of America’s motion 
to vacate. The notice of lis pendens, filed in 2012, barred “the 
enforcement against the property . . . of all interests and liens . . . 
unrecorded at the time of recording the notice unless the holder of 
any such unrecorded interest or lien intervenes in such 
proceedings within 30 days after the recording of the notice.” 
§ 48.23(1)(d), Fla. Stat. (2012); accord Westburne Supply, Inc. v. 
Cmty. Villas Partners, Ltd., 508 So. 2d 431, 434 (Fla. 1st DCA 
1987) (“The principal purpose of filing a notice of lis pendens, as 
manifested in section 48.23, is to bar prior unrecorded interests in 
the property unless the claimants intervene within twenty days[∗] 
after the notice of lis pendens has been filed of record.”). Because 
the condominium association filed its claim of lien after HSBC filed 
its notice of lis pendens, the association’s lien was an “unrecorded 
interest” at the relevant time. Therefore, section 48.23 barred the 
association’s separate foreclosure action, and the association’s only 
remedy was to pursue its claim in the existing suit. See U.S. Bank 
Nat’l Ass’n v. Quadomain Condo. Ass’n, 103 So. 3d 977, 979-80 
(Fla. 4th DCA 2012).  

The fact that the association’s declaration authorizing the lien 
came before the lis pendens does not change this. Although section 
718.116(5)(a), Florida Statutes, provides that an association’s 
later-filed claim of lien “is effective from and shall relate back to 
the recording of the original declaration of condominium,” the 
same statute establishes an exception applicable here: “[A]s to first 
mortgages of record, the lien is effective from and after recording 
of a claim of lien in the public records of the county in which the 
condominium parcel is located.” § 718.116(5)(a). HSBC held the 
first mortgage of record, so the lien at issue was effective as to 
HSBC only after the association recorded its claim of lien, and 
that was long after HSBC filed its notice. The trial court therefore 
should have vacated the judgment of foreclosure. And we should 
reverse on that point and certify conflict with Jallali v. 

                                         
* Section 48.23(1)(d) formerly allowed only twenty days for 

intervention. The Legislature amended the statute in 2009 to 
provide for thirty days. See Ch. 2009-39, Laws of Fla. 
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Knightsbridge Village Homeowners Ass’n, 211 So. 3d 216 (Fla. 4th 
DCA 2017). 

As to whether Horizon was entitled to intervene in HSBC’s 
foreclosure action, the majority correctly concludes (albeit for 
reasons different from mine) that it was not. Had the trial court 
vacated the judgment that led to Horizon’s asserted interest in the 
property, Horizon would have been left with no basis to intervene 
in HSBC’s case.  

Finally, I agree with the majority that the trial court erred in 
dismissing the case and dissolving the lis pendens. I therefore 
agree that we should reverse and remand for additional 
proceedings. 

 

_____________________________ 

 

Nancy M. Wallace of Akerman LLP, Tallahassee; William P. 
Heller of Akerman LLP, Fort Lauderdale; and Joseph S. Troendle 
of Akerman LLP, Jacksonville, for Appellants. 
 
Ronnie D. Dykes of The Law Firm of Ronnie D. Dykes, P.A., Boca 
Raton, for Appellee Horizon Speciality Consulting LLC. 
 
No appearance for Appellee Mirabella Owners’ Association, Inc. 
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WARNER, J. 
 
 Blok Builders, LLC, appeals a final judgment determining that Blok 
owes Mastec North America, Inc., and BellSouth Telecommunications, 
LLC, contractual indemnity and a defense in a personal injury action, as 
well as an award of attorney’s fees.  Blok contends that its subcontract 
with Mastec, which required Blok to indemnify Mastec for its own 
negligence, did not comply with section 725.06, Florida Statutes (2008), 
and, thus, its contractual indemnification provisions were unenforceable.  
The statute, however, does not apply to the contract in this case.  
Therefore, the trial court correctly determined that Blok owed Mastec a 
duty to indemnify and defend.  The trial court also found that Blok must 
indemnify BellSouth, but neither the contract between Blok and Mastec 
nor the contract between Mastec and BellSouth requires Blok to indemnify 
BellSouth.  We therefore reverse the trial court’s final judgment as to 
BellSouth, including its award of attorney’s fees. 
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 BellSouth sought to improve its telecommunications services by 
accessing and altering its network in a project called “Lightspeed Project.”  
As part of the project, it contracted with Mastec North America, Inc., to 
perform all work necessary to provide access to the underground lines 
located in neighborhood easements.  In turn, Mastec then subcontracted 
with Blok Builders (d/b/a Ikon Builders) to perform the excavation work 
necessary for BellSouth to access its previously existing underground 
utility lines. 
 

After Blok performed excavation near the driveway in one of the 
neighborhoods covered by the project, a homeowner was walking down his 
driveway when it suddenly collapsed, causing him to fall and sustain 
permanent serious injuries.  The homeowner sued Blok for damages due 
to his injuries and then amended his complaint to add Mastec and 
BellSouth for their own negligence in contributing to the dangerous 
condition. 

 
Mastec and BellSouth crossclaimed against Blok, alleging that Blok 

had agreed to contractually indemnify them through the Subcontract 
between Blok and Mastec.  The contract between Blok and Mastec 
contained a provision requiring Blok to indemnify Mastec for its own 
negligence: 

 
16. Indemnification. a) Subcontractor [Blok] agrees to 
indemnify and hold harmless Contractor [Mastec] and its 
directors, officers, employees and agents (collectively the 
“Indemnitees”) and each of them from and against any loss, 
costs, damages, claims, expenses (including attorneys’ fees) or 
liabilities, causes of action, lawsuits, penalties, or demands 
(collectively referred to as “Liabilities”) by reason of any injury 
to or death of any person or damage to or destruction or loss 
of any property arising out of, resulting from, or in connection 
with (i) the performance or nonperformance of the Work 
contemplated by this Agreement which is or is alleged to be 
directly or indirectly caused, in whole or in part, by any act, 
omission, default, negligence (whether active or passive) of 
Subcontractor or its employees, agents or subcontractors, 
regardless of whether it is, or is alleged to be, caused in 
whole or part (whether joint, concurrent, or contributing) 
by any act, omission, default or negligence (whether 
active or passive) of the indemnitees, or any of them . . . 
Said indemnity shall include but not be limited to injury or 
damage which is or is alleged to be caused in whole or in part 
by any act, omission, default or negligence of Subcontractor 
or its employees, agents or subcontractors.  (emphasis added).  
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. . . . 
c) Where not specifically prohibited by law, Subcontractor 
further specifically agrees to indemnify and hold harmless 
the Indemnitees from all Liabilities, by reason of any injury, 
death, or damage to any person or property whatsoever, 
caused by, arising from, incident to, or connected with 
the performance or nonperformance of the work 
contemplated by this Agreement which is, or is alleged to 
be, caused in part (whether joint, concurrent, or 
contributing) or in whole by any act, omission, default, or 
negligence (whether active or passive) of the Indemnitees.  
(emphasis added).  

 
The contract further required Blok to defend any claim arising out of 

the performance of the contract and brought against the Indemnitees, as 
well as to pay any costs and attorney’s fees incurred by the Indemnitees 
in defending any action or in enforcing the indemnification agreement. 

 
 The agreement between Blok and Mastec incorporated the terms of the 
contract between Mastec and BellSouth.  That agreement contained a 
similar indemnification provision requiring Mastec to indemnify BellSouth: 
 

Article 9. Indemnity 
 
The Contractor [Mastec] shall indemnify and hold 
harmless the Company [BellSouth] and its directors, 
officers, employees and agents (collectively the 
“Indemnitees”) and each of them from and against any loss, 
costs, damages, claims, expenses (including attorneys’ 
fees) or liabilities (collectively referred to as “Liabilities”) by 
reason of any injury to or death of any person or damage to or 
destruction or loss of any property arising out of, resulting 
from, or in connection with (i) the performance or 
nonperformance of the work contemplated by this Contract 
which is or is alleged to be directly or indirectly caused, in 
whole or in part, by any act, omission, default, negligence 
(whether active or passive) of Contractor or its employees, 
agents or subcontractors, regardless of whether it is, or is 
alleged to be, caused in whole or part (whether joint, 
concurrent or contributing) by any act, omission, default or 
negligence (whether active or passive) of the Indemnitees, or 
any of them . . . . (emphasis added). 
 

 Blok contended that the indemnification provisions were invalid 
because the contract did not comply with section 725.06, Florida Statutes 
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(2008).  The statute applies to certain construction contracts which 
obligate the indemnitor to indemnify the indemnitee for its own negligence.  
Such a contract is unenforceable unless it contains a monetary limitation 
on the extent of such liability.  Blok contended that because there was no 
such limitation in the Blok/Mastec contract, the indemnification provision 
was void and unenforceable.  Mastec and BellSouth argued that section 
725.06 did not apply to this contract, and in any case, a monetary 
limitation was contained in the BellSouth/Mastec contract which, through 
an incorporation clause, applied to the Blok/Mastec contract. 
 
 Both sides moved for summary judgment.  Ultimately, the trial court 
entered summary judgment in favor of Mastec and BellSouth, concluding 
that the contracts required Blok to indemnify and defend both Mastec and 
BellSouth in the underlying personal injury lawsuit.  It also entered an 
award of attorneys’ fees to both Mastec and BellSouth.  Blok appeals this 
final judgment. 
 
 We review de novo a summary judgment.  Overseas Inv. Group v. Wall 
St. Electronica, Inc., 181 So. 3d 1288, 1291 (Fla. 4th DCA 2016) (citing 
Volusia Cty. v. Aberdeen at Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 
2000)).  De novo review applies to the interpretation of a contract. See 
Royal Palm Hotel Prop., LLC v. Deutsche Lufthansa Aktiengesellschaft, Inc., 
133 So. 3d 1108, 1110 (Fla. 3d DCA 2014).  It also applies to the 
interpretation of a statute.  See Toler v. Bank of America, Nat’l Ass’n, 78 
So. 3d 699, 701-02 (Fla. 4th DCA 2012). 
 
 Blok argues that section 725.06, Florida Statutes, applies to its 
contract, and because the contract contains no monetary limitation on its 
obligation to indemnify Mastec for Mastec’s own negligence, the 
indemnification provision is unenforceable.  Based upon the plain wording 
of the statute, however, we conclude that section 725.06 does not apply to 
this contract. 
 
 Section 725.06(1) covers contracts for construction as follows: 
 

Any portion of any agreement or contract for or in connection 
with, or any guarantee of or in connection with, any 
construction, alteration, repair, or demolition of a 
building, structure, appurtenance, or appliance, including 
moving and excavating associated therewith . . . shall be 
void and unenforceable unless the contract contains a 
monetary limitation on the extent of the indemnification that 
bears a reasonable commercial relationship to the contract 
and is part of the project specifications or bid documents, if 
any. (emphasis added). 
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Where a statute is clear and unambiguous, the words of the statute must 
be given their plain and obvious meaning.  Holly v. Auld, 450 So. 2d 217, 
219 (Fla. 1984) (quoting A.R. Douglass, Inc. v. McRainey, 102 Fla. 1141, 
1144, 137 So. 157, 159 (1931)).  Further, a court is “without power to 
construe an unambiguous statute in a way which would extend, modify, 
or limit, its express terms or its reasonable and obvious implications.  To 
do so would be an abrogation of legislative power.”  Id. (emphasis removed) 
(quoting Am. Bankers Life Assurance Co. of Fla. v. Williams, 212 So. 2d 
777, 778 (Fla. 1st DCA 1968)). 
 
 Blok contends that because it entered into a contract for excavation, 
the statute governs.  Excavation, however, must be associated with the 
“construction, alteration, repair or demolition of a building, structure, 
appurtenance, or appliance . . . .”  § 725.06(1), Fla. Stat. (2008) 
(emphasis added).  The project in this case did not involve such 
construction.  The master contract between BellSouth and Mastec involved 
the laying and maintenance of utility lines.  The contract does not involve 
a building, structure, appurtenance,1 or appliance.  Therefore, given its 
plain and ordinary meaning, the statute does not govern the contractual 
provisions.  
 
 Blok cites several cases in which section 725.06 has been applied, but 
all involve either the construction of a building or structure.  It relies most 
heavily on Camp, Dresser & McKee, Inc. v. Paul N. Howard Co., 721 So. 2d 
1254 (Fla. 5th DCA 1998), in which the statute was applied to the 
construction of concrete tunnels.  But it is clear from the opinion that the 
court considered the concrete tunnel to be a “structure,” and thus, the 
statute was applicable.  Similarly, in Griswold Ready Mix Concrete, Inc. v. 
Reddick, 134 So. 3d 985, 986 (Fla. 1st DCA 2012), the statute was applied 
to a contract for a lease of a concrete pump truck, as the truck was being 
used in the laying of a foundation of a building, which type of contract is 
covered by the statute. 
 
 Mastec suggests that section 725.06 does not apply to utility contracts, 
which are quasi-governmental.  In particular, it cites to Church & Tower of 
Fla., Inc. v. BellSouth Telecomm., Inc., 936 So. 2d 40 (Fla. 3d DCA 2006), 
which involved a contract with a similar indemnity provision as in this 
case.  The contract in question provided for the installation of utility poles, 
and the court enforced the indemnity provision but never addressed 
section 725.06.  Mastec and BellSouth suggest that this is because it is a 
                                       
1  “Appurtenances are things belonging to another thing as principal and which 
pass as incident to the principal thing.”  Chackal v. Staples, 991 So. 2d 949, 955 
(Fla. 4th DCA 2008) (quoting Trask v. Moore, 24 Cal. 2d 365, 368, 149 P.2d 854, 
856 (1944)). 
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utility contract, and section 725.06 does not apply to utility contracts.  We 
instead conclude that the statute would not have applied in Church & 
Tower, because the installation of utility poles does not involve a building, 
structure, appurtenance or appliance.  It is not the fact that the contract 
involved a utility, but that it did not involve a building or structure, which 
made the statute inapplicable.  If the utility contract had called for the 
construction of a structure, the statute would have been applicable.  In 
this case, no building or structure was involved, and the court correctly 
granted summary judgment to Mastec. 
 
 As to BellSouth, we conclude that the court erred in determining that 
Blok owed a duty of indemnity and a duty to defend BellSouth.  Under the 
Blok/Mastec contract, Blok agreed to indemnify Mastec and its directors, 
officers, and agents.  Nowhere does it require Blok to indemnify BellSouth.  
And, although the subcontract incorporated the provisions of the 
BellSouth/Mastec contract, that contractual indemnification provision 
required that Mastec, not its subcontractors, indemnify BellSouth.  Where 
a contract is clear and unambiguous, “courts cannot indulge in 
construction or interpretation of its plain meaning.”  BMW of North 
America, Inc. v. Krathen, 471 So. 2d 585, 587 (Fla. 4th DCA 1985) (quoting 
Hurt v. Leatherby Ins. Co., 380 So. 2d 432 (Fla. 1980)).  And when a 
contract is silent on a matter, the court cannot impose contractual rights 
and duties under the guise of construction.  Id.  Thus, the court erred in 
declaring that Blok had a duty to indemnify and to defend BellSouth. 
 
 Because Blok had no contractual duty to indemnify or defend Bell 
South, we also reverse the award of attorney’s fees and costs as to 
BellSouth.  We find no merit in Blok’s challenge to the award of attorney’s 
fees to Mastec. 
 
 For the foregoing reasons, we affirm the trial court’s final judgment 
determining Blok’s duty to indemnify and defend Mastec and the award of 
attorney’s fees to Mastec.  We reverse the final judgment as to BellSouth 
in all respects. 
 
LEVINE, J., and BUCHANAN, LAURIE E., Associate Judge, concur. 

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
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WALLIS, J. 
 
 John Fielding ("Borrower") appeals the entry of final judgment of foreclosure in 

favor of PNC Bank, National Association, successor by merger to National City Bank, 
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successor by merger to Fidelity Federal Bank and Trust ("Appellee"). Because Appellee 

did not establish standing at the inception of the case, we reverse and remand with 

instructions for the trial court to enter an involuntary dismissal.1  

 In August 2003, Borrower executed a note and mortgage agreement with Fidelity 

Federal Bank and Trust ("Original Lender"). In April 2007, Original Lender converted to a 

national bank, assumed the name Fidelity Bank, National Association, and then merged 

into National City Bank ("NCB"). In July 2008, National City Mortgage ("NCM") filed a 

foreclosure complaint against Borrower. In November 2009, NCB merged with Appellee. 

In June 2010, NCM moved to substitute Appellee as plaintiff as the successor by merger 

to NCB, which was successor by merger with Original Lender.  

At trial, Appellee called its records custodian, Omar Jerome, who testified that 

Original Lender merged with NCB and then NCB merged with Appellee. Jerome identified 

two documents relevant to the merger chain and central to this appeal:  (1) a copy of the 

certificate of merger for Original Lender, Fidelity Federal Bank and Trust, renamed Fidelity 

Bank, to NCB; and (2) a copy of certificate of merger for NCB to Appellee from the 

comptroller of currency. The trial court ultimately entered a final judgment of foreclosure 

for Appellee.  

"A trial court's decision as to whether a party has satisfied the standing requirement 

is reviewed de novo." Gorel v. Bank of N.Y. Mellon, 165 So. 3d 44, 46 (Fla. 5th DCA 

2015) (quoting Sosa v. Safeway Premium Fin. Co., 73 So. 3d 91, 116 (Fla. 2011)). "A 

crucial element in any mortgage foreclosure proceeding is that the party seeking 

                                            
1 Because we reverse and remand on the issue of standing, we decline to address 

the remaining issues on appeal.    
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foreclosure must demonstrate that it has standing to foreclose." Id. at 45–46 (quoting 

McLean v. JP Morgan Chase Bank Nat'l Ass'n, 79 So. 3d 170, 173 (Fla. 4th DCA 2012)). 

"A foreclosure plaintiff must have standing at both the time when the foreclosure 

complaint is filed and when the final judgment is entered." Bowmar v. SunTrust Mortg., 

Inc., 188 So. 3d 986, 988 (Fla. 5th DCA 2016). "[T]he mortgage follows the note." US 

Bank, NA for Truman 2012 SC2 Title Tr. v. Glicken, 228 So. 3d 1194, 1196 (Fla. 5th DCA 

2017). As such, a party entitled to enforce the note has standing to foreclose on a 

mortgage. Id.; Khan v. Bank of Am., N.A., 58 So. 3d 927, 928 (Fla. 5th DCA 2011).  

According to Florida Statutes, a party entitled to enforce an instrument is: "(1) The 

holder of the instrument; (2) A nonholder in possession of the instrument who has the 

rights of a holder; or (3) A person not in possession of the instrument who is entitled to 

enforce the instrument pursuant to s. 673.3091 or s. 673.4181(4)." § 673.3011, Fla. Stat. 

(2016). Holder is defined as, inter alia, "[t]he person in possession of a negotiable 

instrument that is payable either to bearer or to an identified person that is the person in 

possession." Id. § 671.201.  

The rights to enforce the note may be transferred through assignment, purchase, 

or other effective transfer. Segall v. Wachovia Bank, N.A., 192 So. 3d 1241, 1243 (Fla. 

4th DCA 2016). "One type of such an 'effective transfer' is a corporate merger, whereby 

a surviving entity may enforce the note and mortgage of the predecessor." Id. When a 

merger becomes effective, the party corporations of the merger merge into the surviving 

corporation, and the surviving corporation owns all real estate and other property and is 

liable for all the liabilities and responsibilities of each corporation party to the merger. § 

607.1106, Fla. Stat. (2016). However, to establish standing by merger in a foreclosure 
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action, "the surviving entity [must] prove that it 'acquired all of [the absorbed entity's] 

assets, including [the] note and mortgage, by virtue of the merger.'" Segall, 192 So. 3d at 

1245 (quoting Fiorito v. JP Morgan Chase Bank, Nat'l Ass'n, 174 So. 3d 519, 521 (Fla. 

4th DCA 2015)). 

 Here, NCM filed its initial complaint of foreclosure with a lost note count and 

attached a copy of the note payable to Original Lender. Borrower raised standing as an 

affirmative defense. To establish standing at the inception of the case, Appellee must 

show that NCM, its predecessor, was entitled to enforce the lost note at the time NCM 

filed the complaint. See Bowmar, 188 So. 3d at 988. Appellee failed to provide evidence 

of NCM's entitlement to enforce the note. Instead, Appellee established that Original 

Lender merged with NCB, which then merged with Appellee, leaving NCM out of the 

merger chain at trial. Based on the trial evidence, NCM has no connection to Original 

Lender, NCB, or Appellee.2  

Our court has recently held, on multiple occasions, that banks must establish and 

explain the relationship between the entities in the entire chain of mergers in order to 

establish standing. See, e.g., Green v. Green Tree Servicing, LLC, 230 So. 3d 989, 991 

(Fla. 5th DCA 2017) ("The merger involved BAC and CHL Servicing, LP, while the original 

                                            
2 Appellee asserts that Borrower did not properly preserve this precise issue for 

review. However, we find the issue reviewable pursuant to Florida Rule of Civil Procedure 
1.530(e). "Under the plain language of the rule, when there has been a nonjury trial and 
the appellate issue is the sufficiency of the evidence to support the judgment, the failure 
to object based on the insufficiency of the evidence will not bar raising that issue on 
appeal." Winchel v. PennyMac Corp., 222 So. 3d 639, 644 (Fla. 2d DCA 2017). Here, the 
issue goes to the sufficiency of the evidence because Appellee became obligated to prove 
its standing in order to win when Borrower raised standing in his answer. See id.; see 
also Delia v. GMAC Mortg. Corp., 161 So. 3d 554, 555 n.1 (Fla. 5th DCA 2014); Lacombe 
v. Deutsche Bank Nat'l Tr. Co., 149 So. 3d 152, 153 (Fla. 1st DCA 2014). 
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note listed CHL, Inc., as the original lender. Neither Green Tree nor its witness explained 

the relationship between these two distinct entities."); Wisman v. Nationstar Mortg., LLC, 

42 Fla. L. Weekly D2251, D2252 (Fla. 5th DCA Oct. 20, 2017) ("While Nationstar claims 

that CHL Inc., CHL Servicing, LP and BAC are the same entity, its own evidence 

demonstrates otherwise. . . . [T]he evidence fails to show that CHL Inc. was affiliated with 

either CHL Servicing, LP or BAC."). Therefore, this absence of proof is fatal to 

establishing standing. See Green, 230 So. 3d at 991; Wisman, 42 Fla. L. Weekly at 

D2252; Bowmar, 188 So. 3d at 988. Accordingly, we reverse and remand with instructions 

for the trial court to enter an involuntary dismissal.  

REVERSED and REMANDED with Instructions.    

   

COHEN, C.J. and ORFINGER, J., concur. 
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PER CURIAM. 

 The Supreme Court Committee on Standard Jury Instructions in Civil Cases 

(Committee) has submitted proposed changes to the standard jury instructions and 

asks that the Court authorize the amended standard instructions for publication and 

use.  We have jurisdiction.  See art. V, § 2(a), Fla. Const. 

 The Committee proposes amendments to instructions 202.3 (Note-Taking by 

Jurors), 401.21 (Burden of Proof on Main Claim), 401.23 (Burden of Proof on 

Defense Issues), 402.13 (Burden of Proof on Main Claim), 402.15 (Burden of 

Proof on Defense Issues), 409.12 (Burden of Proof on Defense Issues), 412.8 

(Issues on Claim and Burden of Proof), 412.9 (Defense Issue), 501.4 (Comparative 

Negligence, Non-Party Fault and Multiple Defendants), 502.5 (Comparative 

Negligence, Non-Party Fault and Multiple Defendants), Section 700 — Closing 
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Instructions, Model Instruction Nos. 1-6, and Model Verdict Forms 1 and 5(c).  

The Committee’s proposals were published in The Florida Bar News and no 

comments were received addressing the Committee’s proposals.1  The Court did 

not publish the Committee’s proposals.2 

 The more significant amendments to the instructions are discussed below.3 

 Instructions 401.21, 401.23, 402.13, 402.15, 409.12, 412.8, and 412.9, and 

Model Verdict Forms 1 and 5(c) are amended to change the language “caused by” 

to “apportion to each,” on the basis that the instructions and verdict forms as 

presently authorized are inconsistent with the jury instructions on legal causation 

and comparative fault.  The jury instructions define legal causation in relation to 

damages and not negligence, fault, or responsibility. 

 Instructions 501.4 and 502.5 are amended to ensure consistency between the 

two instructions.  Both instructions address comparative negligence, non-party 

fault, and multiple defendants, in personal injury and property damages cases and 

in wrongful death damages cases, respectively.  Specifically, language detailing 

                                           

 1.  Proposals to amend instructions 202.3 and Section 700 were not 

published because the proposed changes were not substantive. 

 2.  Minor, technical changes to the instructions are not elaborated upon. 

 3.  All of the amendments to the jury instructions also apply to Model 

Instructions 1 through 6. 
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what the trial court will do based upon the verdict is replaced by the sentence “The 

court in entering judgment will make any appropriate reduction(s).” 

Having considered the Committee’s report, we authorize the Committee’s 

proposals for publication and use as set forth in the appendix to this opinion.  New 

language is indicated by underlining and deleted language is indicated by struck-

through type.  In authorizing the publication and use of these instructions, we 

express no opinion on their correctness and remind all interested parties that this 

authorization forecloses neither requesting additional or alternative instructions nor 

contesting the legal correctness of the instructions.  We further caution all 

interested parties that any comments associated with the instructions reflect only 

the opinion of the Committee and are not necessarily indicative of the views of this 

Court as to their correctness or applicability.  The instructions as set forth in the 

appendix shall become effective when this opinion becomes final. 

 It is so ordered. 

LABARGA, C.J., and PARIENTE, LEWIS, QUINCE, CANADY, POLSTON, 

and LAWSON, JJ., concur. 

 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, 

IF FILED, DETERMINED. 

 

Original Proceeding – Supreme Court Committee on Standard Jury Instructions in 

Civil Cases 

 

Rebecca Mercier Vargas, Chair, Supreme Court Committee on Standard Jury  

Instructions in Civil Cases, West Palm Beach, Florida, and Laura K. Whitmore,  
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Vice Chair and Subcommittee Chair, Filing Subcommittee of the Supreme Court 

Committee on Standard Jury Instructions in Civil Cases, Tampa, Florida, 

 

 for Petitioner 
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APPENDIX 

 

202.3  NOTE-TAKING BY JURORS 

If you would like to take notes during the trial, you may do so. On the 

other hand, of course, you are not required to take notes if you do not want to.  

That will be left up to you individually. 

You will be provided with a note pad and a pen for use if you wish to 

take notes. Any notes that you take will be for your personal use. However, 

you should not take them with you from the courtroom. During recesses, the 

bailiff will take possession of your notes and will return them to you when we 

reconvene. After you have completed your deliberations, the bailiff will 

deliver your notes to me. They will be destroyedcollect your notes, which will 

be immediately destroyed. No one will ever read your notes. 

If you take notes, do not get so involved in note-taking that you become 

distracted from the proceedings. Your notes should be used only as aids to 

your memory. 

Whether or not you take notes, you should rely on your memory of the 

evidence and you should not be unduly influenced by the notes of other jurors. 

Notes are not entitled to any greater weight than each juror’s memory of the 

evidence. 

NOTES ON USE FOR 202.3 

1. The court should furnish all jurors with the necessary pads and pens 

for taking notes. Additionally, it may be desirable for jurors to be furnished with 

envelopes to place the notes for additional privacy. 

2. Fla.R.Jud.Admin.Florida Rule of Judicial Administration 2.430(k) 

provides that at the conclusion of the trial, the court shall collect and immediately 

destroy all juror notes. 

3. Fla.R.Civ.P.Florida Rule of Civil Procedure 1.455 provides that the 

trial court may, in its discretion, authorize the use of juror notebooks to contain 

documents and exhibits as an aid to the jurors in performing their duties. 



 

 - 6 - 

4. When it is impractical to take exhibits into the jury room, this 

instruction should be modified to describe how the jury will have access to the 

exhibits.   

 

401.21 BURDEN OF PROOF ON MAIN CLAIM 

If the greater weight of the evidence does not support [one or more of] 

(claimant’s) claim[s], your verdict should be for (defendant)(s) [on [that] [those] 

claim(s)]. 

[However, if the greater weight of the evidence supports [one or more 

of] (claimant’s) claim[s], then your verdict should be for (claimant) and against 

(defendant) [on [that] [those] claim(s).] 

[However, if the greater weight of the evidence supports (claimant’s) 

claim against one [or] [both] [more] of the defendants, then you should decide 

and write on the verdict form the percentage of the total negligence of [both] 

[all] defendants that was caused by each of themyou apportion to each of 

them.] 

NOTE ON USE FOR 401.21 

Use the first paragraph in all cases. If there is an affirmative defense to the 

claim that is the subject of the instruction, do not use either of the bracketed 

paragraphs; instead, turn to instruction 401.22. If there is no affirmative defense, 

use the first or the second bracketed paragraph depending on whether there is one 

defendant or more than one. 

 

401.23  BURDEN OF PROOF ON DEFENSE ISSUES 

If the greater weight of the evidence does not support (defendant’s) 

defense[s] and the greater weight of the evidence does support (claimant’s) 

claim, then [your verdict should be for (claimant) in the total amount of [his] 

[her] damages] *[you should decide and write on the verdict form what 

percentage of the total negligence of [both] [all] defendants was caused by 

each defendantyou apportion to each defendant whose negligence you find 

was a legal cause of loss, injury, or damage to (claimant)]. 
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*Use second bracketed alternative above when there is more than one 

defendant. 

If, however, the greater weight of the evidence shows that both 

(claimant) and [(defendant)] [one or more of (defendants)] were negligent and 

that the negligence of each contributed as a legal cause of [loss] [injury] [or] 

[damage] sustained by (claimant), you should decide and write on the verdict 

form what percentage of the total negligence of [both] [all] parties to this 

action was caused by each of themyou apportion to each of them. 

Use the following instruction in cases with a comparative negligence 

defense and an apportionment of a non-party defense: 

If, however, the greater weight of the evidence shows that (claimant) and 

[(defendant)] [one or more of (defendants)] and (identify additional person(s) or 

entit(y)(ies)) were negligent and that the negligence of each contributed as a 

legal cause of [loss] [injury] [or] [damage] sustained by (claimant), you should 

decide and write on the verdict form what percentage of the total negligence 

of [both] [all] parties to this action and (identify additional person(s) or 

entit(y)(ies)) was caused by each of themyou apportion to each of them. 

Use the following instruction in cases without a comparative negligence 

defense but with an apportionment of a non-party defense: 

If, however, the greater weight of the evidence shows that [(defendant)] 

[one or more of (defendants)] and (identify additional person(s) or entit(y)(ies)) 

were negligent and that the negligence of each contributed as a legal cause of 

[loss] [injury] [or] [damage] sustained by (claimant), you should decide and 

write on the verdict form what percentage of the total negligence of 

[(defendant)] and (identify additional person(s) or entit(y)(ies)) was caused by 

each of themyou apportion to each of them. 

NOTES ON USE FOR 401.23 

1. Preemptive instructions on defense issues. If a preemptive instruction 

for claimant is appropriate on a defense issue, as when comparative negligence or 

assumption of risk has been brought to the jury’s attention on voir dire or by 

opening statements or argument and is now to be withdrawn, an instruction in the 

form of instruction 401.13 should be given immediately following instruction 

401.21. If a preemptive instruction for defendant is required on some aspect of a 

defense, as when, for example, the court holds that any comparative negligence of 
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the driver will reduce claimant’s recovery, a preemptive instruction announcing the 

ruling should be given immediately after framing the defense issues (instruction 

401.22a). 

2. Instructions on issues raised by replies to affirmative defenses. 

Plaintiff bears the burden of proof on issues raised by any replies to affirmative 

defenses, and instruction 401.23 should be modified as appropriate for those 

issues.   

 

402.13  BURDEN OF PROOF ON MAIN CLAIM 

If the greater weight of the evidence does not support [one or more of] 

(claimant’s) claim(s), then your verdict should be for (defendant)(s) [on [that] 

[those] claim(s)]. 

[However, if the greater weight of the evidence supports [one or more 

of] (claimant’s) claim(s), then your verdict should be for (claimant) and against 

(defendant)(s) [on [that] [those] claim(s).] 

[However, if the greater weight of the evidence supports (claimant’s) 

claim against one [or] [both] [more] of the defendants, then you should 

determine and write on the verdict form what percentage of the total 

negligence of [both] [all] defendants was caused by each of themyou apportion 

to each of them.] 

NOTE ON USE FOR 402.13 

Use the first paragraph in all cases. If there is an affirmative defense to the 

claim that is the subject of the charge, do not use either of the bracketed 

paragraphs; instead, use instruction 402.14. If there is no affirmative defense, use 

the first or the second bracketed paragraph depending on whether there is one 

defendant or more than one, then proceed to Damages.   

 

402.15  BURDEN OF PROOF ON DEFENSE ISSUES 

If the greater weight of the evidence does not support (defendant’s) 

defense[s] of (describe defense) and the greater weight of the evidence supports 

(claimant’s) claim, then [your verdict should be for (claimant) in the total 
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amount of [his] [her] damages] [you should determine and write on the 

verdict form what percentage of the total negligence of [both] [all] defendants 

was caused by each defendantyou apportion to each defendant whose 

negligence you find was a legal cause of loss, injury, or damage to (claimant)].* 

*Use second bracketed alternative above when there is more than one 

defendant. 

If, however, the greater weight of the evidence shows that both 

(claimant) and [(defendant)] [one or more of (defendants)] [was] [were] 

negligent and that the negligence of each contributed as a legal cause of [loss] 

[injury] [or] [damage] sustained by (claimant), you should decide and write on 

the verdict form what percentage of the total negligence of [both] [all] parties 

to this action was caused by each of themyou apportion to each of them. 

Use the following instruction in cases with a comparative negligence 

defense and an apportionment of a nonparty defense: 

[If, however, the greater weight of the evidence shows that (claimant) 

and [(defendant)] [one or more of (defendants)] and (identify additional person(s) 

or entit(y)(ies)) were negligent and that the negligence of each contributed as a 

legal cause of [loss] [injury] [or] [damage] sustained by (claimant), you should 

decide and write on the verdict form what percentage of the total negligence 

of [both] [all] parties to this action and (identify additional person(s) or 

entit(y)(ies)) was caused by each of themyou apportion to each of them.] 

Use the following paragraph in cases without a comparative negligence 

defense but with an apportionment of nonparty defense: 

[If, however, the greater weight of the evidence shows that  [(defendant)] 

[one or more of (defendants)] and (identify additional person(s) or entit(y)(ies)) 

were negligent and that the negligence of each contributed as a legal cause of 

[loss] [injury] [or] [damage] sustained by (claimant), you should decide and 

write on the verdict form what percentage of the total negligence of 

[(defendant)] and (identify additional person(s) or entit(y)(ies)) was caused by 

each of themyou apportion to each of them.] 

NOTES ON USE FOR 402.15 

1. Preemptive charges on defense issues. If a preemptive charge for 

claimant is appropriate on a defense issue, as when comparative negligence has 
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been brought to the jury’s attention on voir dire or by opening statements or 

argument and is now to be withdrawn, an instruction in the form of 402.8 should 

be given immediately following instruction 402.13. If a preemptive charge for 

defendant is required on some aspect of a defense, as when the court holds that 

comparative negligence will reduce claimant’s recovery, a preemptive charge 

announcing the ruling should be given immediately after framing the applicable 

defense issue. 

2. Charges on issues raised by replies to affirmative defenses. Plaintiff 

bears the burden of proof on issues raised by any replies to affirmative defenses, 

and instruction 402.15 should be modified as appropriate for those issues.   

 

409.12  BURDEN OF PROOF ON DEFENSE ISSUES 

If the greater weight of the evidence does not support (defendant’s) 

defense[s] and the greater weight of the evidence supports [one] [or] [more of] 

(claimant’s) claim[s], then your verdict should be for (claimant) in the total 

amount of [his] [her] [its] damages.  

However, if the greater weight of the evidence shows that both 

(claimant) and [(defendant)] [one or more of the defendants] were negligent 

and that the negligence of each contributed as a legal cause of [loss] [injury] 

[or] [damage] sustained by (claimant), you should determine what percentage 

of the total negligence of [both] [all] parties to this action was caused by 

eachyou apportion to each of them.   

 

412.8  ISSUES ON CLAIM AND BURDEN OF PROOF 

The issues for you to decide on (claimant’s) claim are whether (defendant 

or person for whose negligence defendant is responsible) was negligent in 

(describe negligence) and, if so, whether such negligence was a legal cause of 

injury and damage to (name).  

If the greater weight of the evidence does not support the claim of 

(claimant) [against a particular defendant], your verdict should be for [that] 

defendant.  
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[However, if the greater weight of the evidence supports the claim of 

(claimant) you should also determine whether the amount of money paid by 

(claimant) to (name) was reasonable under all the circumstances shown by the 

evidence. If the greater weight of the evidence shows that the amount of 

money paid by (claimant) to (name) in settlement did not exceed a reasonable 

amount under all the circumstances, you should so find by your verdict. 

However, if the amount of money paid by (claimant) to (name) exceeded a 

reasonable amount, you should determine the amount which would have been 

reasonable under all the circumstances for (claimant) to pay (name) in 

settlement. The court will then determine the amount that (claimant) will 

recover from (defendant).] 

[You should also determine by your verdict what percentage of the total 

negligence of [both] [all] parties to this action (name them) was caused by 

eachyou apportion to each of them. The court will then determine the amount 

of (claimant’s) recovery.] 

NOTES ON USE FOR 412.8 

1. Use the first two paragraphs in all cases. Use the first bracketed 

paragraph if there is an issue about the reasonableness of the amount paid in 

settlement. This instruction assumes that the burden of proving reasonableness — 

that the settlement paid the injured party was, under the circumstances, reasonable 

— is on the claimant.  

2. If there is an issue about the reasonableness of the amount paid, use 

the applicable provisions of section 501 or 502 to describe the available elements 

of damage. See Model Instruction No. 5.   

 

412.9  DEFENSE ISSUE 

If, however, the greater weight of the evidence supports (claimant’s) 

claim, then you shall consider the defense raised by (defendant). The issue for 

you to decide on that defense is whether (claimant) intentionally, willfully, 

wantonly or with reckless indifference to the rights of others caused or 

contributed to causing the injury of (name).  

If the greater weight of the evidence supports that defense, then your 

verdict should be for (defendant). If, however, the greater weight of the 
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evidence does not support that defense and does support (claimant’s) claim, 

your verdict should be for (claimant) and you should determine by your 

verdict what percentage of the total negligence of (name the parties other than 

the injured plaintiff) was caused by eachyou apportion to each of them.   

 

501.4  COMPARATIVE NEGLIGENCE, NON-PARTY FAULT, AND 

MULTIPLE DEFENDANTS 

In determining the total amount of damages, you should not make any 

reduction because of the negligence, if any, of (claimant) or (defendant(s)). The 

court will enter a judgment based on your verdict and, if you find that 

(claimant) was negligent in any degree, the court in entering judgment will 

reduce the total amount of damages by the percentage of negligence which 

you find was caused by (claimant).The court in entering judgment will make 

any appropriate reduction(s). 

[The court will also take into account, in entering judgment against any 

defendant whom you find to have been negligent, the percentage of that 

defendant’s negligence compared to the total negligence of all the parties to 

this action.]* 

*Use the bracketed paragraph above only when there is more than one 

defendant; the reference to “responsibility” in this additional instruction is 

designed for use in strict liability cases. 

When a Fabre issue is involved: 

In determining the total amount of damages, you should [also] not make 

any reduction because of the [negligence] [fault], if any, of (identify any 

additional person or entity who will be on verdict form). The court in entering 

judgment will [also] take into account your allocation of [negligence] [fault] 

among all persons [or entities] who you find contributed to (claimant’s) 

damages.The court in entering judgment will make any appropriate 

reductions. 

NOTE ON USE FOR 501.4 

When the jury is instructed to apportion fault, and a Fabre issue is involved, 

see Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993), and Nash v. Wells Fargo 
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Services, Inc., 678 So. 2d 1262 (Fla. 1996). The third paragraph of this instruction 

should be used to inform the jury of the appropriate procedure, so that the jury 

does not make inappropriate adjustments to its verdict. There is support for giving 

a special instruction explaining to the jury the impact and effect of an F.S. 768.81 

apportionment of liability in such cases. See Slawson v. Fast Food Enterprises, 

671 So. 2d 255, 260 (Fla. 4th DCA 1996); Seminole Gulf Railway, Limited 

Partnership v. Fassnacht, 635 So. 2d 142, 144 (Fla. 2d DCA 1994) (Altenbernd, J., 

concurring in part and dissenting in part). Pending further development in the law, 

the committee takes no position on this issue.   

 

502.5  COMPARATIVE NEGLIGENCE, NON-PARTY FAULT,  

AND MULTIPLE DEFENDANTS 

In determining the total amount of damages to (decedent’s) estate and 

[his] [her] survivors as a result of [his] [her] injury and death, you should not 

make any reduction because of the negligence, if any, of (decedent or survivor 

or any other person). The court will enter a judgment based on your verdict 

and, if you find that (decedent or survivor or any other person) was negligent in 

any degree, the court in entering judgment will reduce the total amount of 

damages by the percentage of negligence which you find was caused by 

(decedent or survivor or any other person).The court in entering judgment will 

make any appropriate reduction(s). 

[The court will also take into account, in entering judgment against any 

defendant whom you find to have been negligent, the percentage of that 

defendant’s negligence compared to the total negligence of all the parties to 

this action.]* 

*Use the bracketed paragraph above only when there is more than one 

defendant; the reference to “responsibility” in this additional instruction is 

designed for use in strict liability cases. 

When a Fabre issue is involved: 

In determining the total amount of damages, you should [also] not make 

any reduction because of the [negligence] [fault], if any, of (identify any 

additional person or entity who will be on verdict form). The court in entering 
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judgment will [also] take into account your allocation of [negligence] [fault] 

among all persons [or entities] who you find contributed to (decedent or 

survivor or any other person’s) damages.The court in entering judgment will 

make any appropriate reduction(s). 

NOTES ON USE FOR 502.5 

1. When the jury is instructed to apportion fault and a Fabre issue is 

involved, see Fabre v. Marin, 623 So.2d 1182 (Fla. 1993), and Nash v. Wells 

Fargo Services, Inc., 678 So.2d 1262 (Fla. 1996). The third paragraph of this 

instruction should be used to inform the jury of the appropriate procedure, so the 

jury does not make inappropriate adjustments to its verdict. There is support for 

giving a special instruction explaining to the jury the impact and effect of F.S. 

768.81 apportionment of liability in such cases. See Slawson v. Fast Food 

Enterprises, 671 So. 2d 255, 260 (Fla. 4th DCA 1996); Seminole Gulf Railway 

Limited Partnership v. Fassnacht, 635 So. 2d 142, 144 (Fla. 2d DCA 1994) 

(Altenbernd, J., concurring in part and dissenting in part). Pending further 

development in the law, the committee takes no position on this issue. 

2. The personal representative of the decedent’s estate is the only 

appropriate party to bring a wrongful death claim, and the decedent’s comparative 

fault, if any, will reduce the total recovery of the personal representative. However, 

it may also be necessary to have a specific determination by the jury of the 

survivor’s comparative negligence, which would be applied only to reduce that 

survivor’s recovery. See F.S. 768.20; Frazier v. Metropolitan Dade County, 701 

So. 2d 418 (Fla. 3d DCA 1997); Childers v. Schachner, 612 So. 2d 699 (Fla. 3d 

DCA 1993); Gurney v. Cain, 588 So. 2d 244 (Fla. 4th DCA 1991).   

 

SECTION 700 — CLOSING INSTRUCTIONS 

Members of the jury, you have now heard all the evidence, my 

instructions on the law that you must apply in reaching your verdict and the 

closing arguments of the attorneys. You will shortly retire to the jury room to 

decide this case. [Before you do so, I have a few last instructions for you.]  

During deliberations, jurors must communicate about the case only 

with one another and only when all jurors are present in the jury room. You 



 

 - 15 - 

will have in the jury room all of the evidence that was received during the 

trial. In reaching your decision, do not do any research on your own or as a 

group. Do not use dictionaries, the Internet, or any other reference materials. 

Do not investigate the case or conduct any experiments. Do not visit or view 

the scene of any event involved in this case or look at maps or pictures on the 

Internet. If you happen to pass by the scene, do not stop or investigate. All 

jurors must see or hear the same evidence at the same time. Do not read, listen 

to, or watch any news accounts of this trial.  

You are not to communicate with any person outside the jury about this 

case. Until you have reached a verdict, you must not talk about this case in 

person or through the telephone, writing, or electronic communication, such 

as a blog, twitter, e-mail, text message, or any other means. Do not contact 

anyone to assist you, such as a family accountant, doctor, or lawyer. These 

communications rules apply until I discharge you at the end of the case.   

If you become aware of any violation of these instructions or any other 

instruction I have given in this case, you must tell me by giving a note to the 

bailiff.  

Any notes you have taken during the trial may be taken to the jury 

room for use during your discussions. Your notes are simply an aid to your 

own memory, and neither your notes nor those of any other juror are binding 

or conclusive. Your notes are not a substitute for your own memory or that of 

other jurors. Instead, your verdict must result from the collective memory 

and judgment of all jurors based on the evidence and testimony presented 

during the trial.  

At the conclusion of the trial, the bailiff will collect all of your notes, and 

immediately destroy themwhich will be immediately destroyed. No one will 

ever read your notes.  

In reaching your verdict, do not let bias, sympathy, prejudice, public 

opinion, or any other sentiment for or against any party to influence your 

decision. Your verdict must be based on the evidence that has been received 

and the law on which I have instructed you.  

Reaching a verdict is exclusively your job. I cannot participate in that 

decision in any way and you should not guess what I think your verdict should 

be from something I may have said or done. You should not think that I 

prefer one verdict over another. Therefore, in reaching your verdict, you 
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should not consider anything that I have said or done, except for my specific 

instructions to you.  

Pay careful attention to all the instructions that I gave you, for that is 

the law that you must follow. You will have a copy of my instructions with you 

when you go to the jury room to deliberate. All the instructions are important, 

and you must consider all of them together. There are no other laws that 

apply to this case, and even if you do not agree with these laws, you must use 

them in reaching your decision in this case.  

When you go to the jury room, the first thing you should do is choose a 

presiding juror to act as a foreperson during your deliberations. The 

foreperson should see to it that your discussions are orderly and that everyone 

has a fair chance to be heard.  

It is your duty to talk with one another in the jury room and to consider 

the views of all the jurors. Each of you must decide the case for yourself, but 

only after you have considered the evidence with the other members of the 

jury. Feel free to change your mind if you are convinced that your position 

should be different. You should all try to agree. But do not give up your 

honest beliefs just because the others think differently. Keep an open mind so 

that you and your fellow jurors can easily share ideas about the case.  

[I will give you a verdict form with questions you must answer. I have 

already instructed you on the law that you are to use in answering these 

questions. You must follow my instructions and the form carefully. You must 

consider each question separately. Please answer the questions in the order 

they appear. After you answer a question, the form tells you what to do next. I 

will now read the form to you: (read form of verdict)] 

[You will be given (state number) forms of verdict, which I shall now 

read to you: (read form of verdict(s))]  

[If you find for (claimant(s)), your verdict will be in the following form: 

(read form of verdict)] 

[If you find for (defendant(s)), your verdict will be in the following form: 

(read form of verdict)]  

Your verdict[s] must be unanimous, that is, your verdict must be agreed 

to by each of you. When you have [agreed on your verdict[s]] [finished filling 



 

 - 17 - 

out the form[s]], your foreperson must write the date and sign it at the bottom 

and return the verdict[s] to the bailiff.  

If any of you need to communicate with me for any reason, write me a 

note and give it to the bailiff. In your note, do not disclose any vote or split or 

the reason for the communication.  

You may now retire to decide your verdict[s].  

NOTES ON USE FOR 700 

1. When final instructions are read to the jury before the attorney’s 

closing arguments, this instruction should not be given at that time. It should be 

given following closing arguments, just before the jury retires to deliberate. If, 

however, the entire instruction is given after final arguments, omit the bracketed 

sentence in the first paragraph.  

2. Florida Rule of Judicial Administration 2.451 governs jurors’ use of 

electronic devices.  Rule 2.451(b)(1) requires the trial court to remove cell phones 

and other electronic devices from jurors during their deliberations.  This instruction 

may need to be modified to reflect the practices of a particular trial court when 

removing jurors’ cell phones.  The portion of this instruction dealing with 

communication with others and outside research may need to be modified to 

include other specific means of communication or research as technology 

develops.   

3. Florida Rule of Judicial Administration 2.430(k) provides that at the 

conclusion of the trial, the court shall collect and immediately destroy all juror 

notes.  

4. Quotient verdict. The committee recommends that no instruction 

generally be given to admonish the jury against returning a “quotient verdict.” 

5. When it is impracticable to take all of the evidence into the jury room, 

this instruction should be modified accordingly.  
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MODEL INSTRUCTION NO. 1 

Automobile collision; comparative negligence; single claimant and defendant; 

no counterclaim; no-fault issue; witnesses testifying in foreign language; 

instructions for beginning and end of case; use of special verdict in burden of 

proof and damage instructions 

Facts of the hypothetical case: 

John Doe was injured when the automobile he was driving collided with one 

driven by Rachel Rowe. After obtaining medical attention, including a course of 

treatment by Dr. Dubious, John Doe sued Rachel Rowe. Rachel Rowe pleaded 

comparative negligence. Further, her medical expert opined that Dr. Dubious’s 

treatment was not reasonable or necessary, and may actually have harmed John 

Doe. Questions of negligence, comparative negligence, causation, permanency of 

John Doe’s injuries and damages are to be submitted to the jury. Traffic Accident 

Reconstruction experts testified in the case. There is no Fabre issue. Several 

witnesses will testify in Spanish. 

The court’s instruction: 

These instructions illustrate: (1) instructions to be given at the beginning of 

the case, (a) before Voir Dire, and (b) after Voir Dire, including evidentiary 

instructions as they may occur during the course of the trial, (2) instructions to be 

given before hearing evidence (23) instructions to be given before final argument 

and the closing instructions to be given after final argument. Instruction number 

(23), to be given before final argument, also illustrates how the court could utilize 

the Special Verdict questions in the burden of proof portion of the instruction. 

Instruction (4) is to be given following closing arguments. 

(1) Instruction for the beginning of the case: 

Before Voir Dire 

[201.1] Welcome. [I] [The clerk] will now administer your oath. 

[101.1] Do you solemnly swear or affirm that you will answer truthfully 

all questions asked of you as prospective jurors [so help you God]? 



 

 - 19 - 

[continuation of 201.1]  Now that you have been sworn, I’d like to give 

you an idea about what we are here to do. 

This is a civil trial.  A civil trial is different from a criminal case, where 

a defendant is charged by the state prosecutor with committing a crime.  The 

subject of a civil trial is a disagreement between people or companies [or 

others, as appropriate], where the claims of one or more of these parties have 

been brought to court to be resolved.  “It is called a trial of a lawsuit.” 

This is a case about an automobile collision.  John Doe alleges that he 

was permanently injured when the automobile he was driving collided with 

one driven by Rachel Rowe.  John Doe has sued Rachel Rowe and alleges that 

she was negligent and that her negligence was the cause of the accident.  

Rachel Rowe denies that she was negligent and alleges that John Doe was 

comparatively negligent.   

The incident involved in this case occurred on (date) at (location).  (Add 

any other information relevant to voir dire). 

The principal witnesses who will testify in this case are (list the 

witnesses). 

Judge/Court: I am the Judge. You may hear people occasionally refer to 

me as “The Court.” That is the formal name for my role. My job is to 

maintain order and decide how to apply the rules of the law to the trial. I will 

also explain various rules to you that you will need to know in order to do 

your job as the jury. It is my job to remain neutral on the issues of this 

lawsuit.  

Parties: A party who files a lawsuit is called the Plaintiff. A party that is 

sued is called the Defendant. 

Attorneys: The attorneys have the job of representing their clients. That 

means they speak for their client here at the trial. They have taken oaths as 

attorneys to do their best and to follow the rules for their profession.  

Plaintiff’s Counsel: The attorney on this side of the courtroom, (introduce 

by name), represents (client name) and is the person who filed the lawsuit here 

at the courthouse. [His] [Her] job is to present [his] [her] client’s side of things 

to you. [He] [She] and [his] [her] client will be referred to most of the time as 
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“the plaintiff.” (Attorney name), will you please introduce who is sitting at the 

table with you? 

[Plaintiff without Counsel: (Introduce claimant by name), on this side of the 

courtroom, is the person who filed the lawsuit at the courthouse. (Claimant) is 

not represented by an attorney and will present [his] [her] side of things to 

you [himself] [herself].] 

Defendant’s Counsel: The attorney on this side of the courtroom, 

(introduce by name), represents (client name), the one who has been sued. [His] 

[Her] job is to present [his] [her] client’s side of things to you. [He] [She] and 

[his] [her] client will usually be referred to here as “the defendant.” (Attorney 

name), will you please introduce who is sitting at the table with you? 

[Defendant’s Counsel: The attorney on this side of the courtroom, 

(introduce by name), represents (client name), the one who has been sued. [His] 

[Her] job is to present [his] [her] client’s side of things to you. [He] [She] and 

[his] [her] client will usually be referred to here as “the defendant.” [His] 

[Her] client (defendant uninsured or underinsured motorist carrier) is (claimant’s 

name) motor vehicle insurance company and provided [him] [her] [uninsured] 

[underinsured] motorist coverage, which may be available to pay some or all 

of the damages that may be awarded.]* 

*Use the bracketed paragraph above when the case involves an uninsured 

or underinsured motorist carrier. 

[Defendant without Counsel: (Introduce defendant by name), on this side of 

the courtroom, is the one who has been sued. (Defendant) is not represented by 

an attorney and will present [his] [her] side of things to you [himself] 

[herself].] 

Court Clerk: This person sitting in front of me, (name), is the court clerk. 

[He] [She] is here to assist me with some of the mechanics of the trial process, 

including the numbering and collection of the exhibits that are introduced in 

the course of the trial.  

Court Reporter: The person sitting at the stenographic machine, (name), 

is the court reporter. [His] [Her] job is to keep an accurate legal record of 

everything we say and do during this trial.  
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Bailiff: The person over there, (name), is the bailiff. [His] [Her] job is to 

maintain order and security in the courtroom. The bailiff is also my 

representative to the jury. Anything you need or any problems that come up 

for you during the course of the trial should be brought to [him] [her]. 

However, the bailiff cannot answer any of your questions about the case. Only 

I can do that. 

Jury: Last, but not least, is the jury, which we will begin to select in a 

few moments from among all of you. The jury’s job will be to decide what the 

facts are and what the facts mean. Jurors should be as neutral as possible at 

this point and have no fixed opinion about the lawsuit.  

In order to have a fair and lawful trial, there are rules that all jurors 

must follow. A basic rule is that jurors must decide the case only on the 

evidence presented in the courtroom. You must not communicate with 

anyone, including friends and family members, about this case, the people and 

places involved, or your jury service. You must not disclose your thoughts 

about this case or ask for advice on how to decide this case.   

I want to stress that this rule means you must not use electronic devices 

or computers to communicate about this case, including tweeting, texting, 

blogging, e-mailing, posting information on a website or chat room, or any 

other means at all. Do not send or accept any messages to or from anyone 

about this case or your jury service.   

You must not do any research or look up words, names, [maps], or 

anything else that may have anything to do with this case. This includes 

reading newspapers, watching television or using a computer, cell phone, the 

Internet, any electronic device, or any other means at all, to get information 

related to this case or the people and places involved in this case. This applies 

whether you are in the courthouse, at home, or anywhere else.  

Many of you may have cell phones, tablets, laptops, or other electronic 

devices with you here in the courtroom.**  

**The trial judge should select one of the following two alternative 

instructions explaining the rules governing jurors’ use of electronic devices, 

as explained in Note on Use 1.  

Alternative A: [All cell phones, computers, tablets, or other types of 

electronic devices must be turned off while you are in the courtroom.  Turned 
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off means that the phone or other electronic device is actually off and not in a 

silent or vibrating mode.  You may use these devices during recesses, but even 

then you may not use your cell phone or electronic device to find out any 

information about the case or communicate with anyone about the case or the 

people involved in the case.  Do not take photographs, video recordings, or 

audio recordings of the proceedings or of your fellow jurors.  After each 

recess, please double check to make sure your cell phone or electronic device 

is turned off.  At the end of the case, while you are deliberating, you must not 

communicate with anyone outside the jury room.  You cannot have in the jury 

room any cell phones, computers, or other electronic devices.  If someone 

needs to contact you in an emergency, the court can receive messages and 

deliver them to you without delay.  A contact phone number will be provided 

to you.] 

Alternative B: [You cannot have any cell phones, tablets, laptops, or 

other electronic devices in the courtroom.  You may use these devices during 

recesses, but even then you may not use your cell phone or electronic device to 

find out any information about the case or communicate with anyone about 

the case or the people involved in the case.  Do not take photographs, video 

recordings, or audio recordings of the proceedings or your fellow jurors.  At 

the end of the case, while you are deliberating, you must not communicate 

with anyone outside the jury room.  If someone needs to contact you in an 

emergency, the court can receive messages and deliver them to you without 

delay.  A contact phone number will be provided to you.] 

What are the reasons for these rules?  These rules are imposed because 

jurors must decide the case without distraction and only on the evidence 

presented in the courtroom.  If you investigate, research, or make inquiries on 

your own outside of the courtroom, the trial judge has no way to make sure 

that the information you obtain is proper for the case.  The parties likewise 

have no opportunity to dispute or challenge the accuracy of what you find. 

That is contrary to our judicial system, which assures every party the right to 

ask questions about and challenge the evidence being considered against it 

and to present argument with respect to that evidence.  Any independent 

investigation by a juror unfairly and improperly prevents the parties from 

having that opportunity our judicial system promises. 

Any juror who violates these restrictions jeopardizes the fairness of 

these proceedings, and a mistrial could result that would require the entire 

trial process to start over. A mistrial is a tremendous expense and 



 

 - 23 - 

inconvenience to the parties, the court, and the taxpayers.  If you violate these 

rules, you may be held in contempt of court, and face sanctions, such as 

serving time in jail, paying a fine, or both.   

All of your communications with courtroom personnel, or me, will be 

part of the record of these proceedings.  That means those communications 

shall either be made in open court with the court reporter present or, if they 

are in writing, the writing will be filed with the court clerk.  I have instructed 

the courtroom personnel that any communications you have with them 

outside of my presence must be reported to me, and I will tell the parties [and 

their attorneys] about any communication from you that I believe may be of 

interest to the parties [and their attorneys]. 

However, you may communicate directly with courtroom personnel 

about matters concerning your comfort and safety, such as [juror parking] 

[location of break areas] [how and when to assemble for duty] [dress] [what 

personal items can be brought into the courthouse or jury room] [list any 

other types of routine ex parte communications permitted]. 

If you become aware of any violation of these instructions or any other 

instruction I give in this case, you must tell me by giving a note to the bailiff. 

[201.3] The last thing I want to do, before we begin to select the jury, is 

to explain to you how the selection process works. 

This is the part of the case where the parties and their lawyers have the 

opportunity to get to know a little bit about you, in order to help them come to 

their own conclusions about your ability to be fair and impartial, so they can 

decide who they think should be the jurors in this case. 

How we go about that is as follows:  First, I’ll ask some general 

questions of you.  Then, each of the lawyers will have more specific questions 

that they will ask of you.  After they have asked all of their questions, I will 

meet with them and they will tell me their choices for jurors.  Each side can 

ask that I exclude a person from serving on a jury if they can give me a reason 

to believe that he or she might be unable to be fair and impartial.  That is 

what is called a challenge for cause.  The lawyers also have a certain number 

of what are called peremptory challenges, by which they may exclude a person 

from the jury without giving a reason.  By this process of elimination, the 

remaining persons are selected as the jury.  It may take more than one 
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conference among the parties, their attorneys, and me before the final 

selections are made. 

The questions that you will be asked during this process are not 

intended to embarrass you or unnecessarily pry into your personal affairs, but 

it is important that the parties and their attorneys know enough about you to 

make this important decision.  If a question is asked that you would prefer not 

to answer in front of the whole courtroom, just let me know and you can come 

up here and give your answer just in front of the attorneys and me.  If you 

have a question of either the attorneys or me, don’t hesitate to let me know. 

There are no right or wrong answers to the questions that will be asked 

of you.  The only thing that I ask is that you answer the questions as frankly 

and as honestly and as completely as you can.  You [will take] [have taken] an 

oath to answer all questions truthfully and completely and you must do so.  

Remaining silent when you have information you should disclose is a violation 

of that oath as well.  If a juror violates this oath it not only may result in 

having to try the case all over again but also can result in civil and criminal 

penalties against a juror personally.  So, again, it is very important that you 

be as honest and complete with your answers as you possibly can.  If you don’t 

understand the question, please raise your hand and ask for an explanation or 

clarification.   

In sum, this is a process to assist the parties and their attorneys to select 

a fair and impartial jury.  All of the questions they ask you are for this 

purpose.  If, for any reason, you do not think you can be a fair and impartial 

juror, you must tell us. 

2. Voir Dire: 

Instructions After Voir Dire 

[101.2] Members of the jury, do you solemnly swear or affirm that you 

will well and truly try this case between John Doe and Rachel Rowe, and a 

true verdict render according to the law and evidence? 

[202.1] You have now taken an oath to serve as jurors in this trial. 

Before we begin, I am going to tell you about the rules of law that apply to this 

case. It is my intention to give you [all] [most] of the rules of law but it might 

be that I will not know for sure all of the law that might apply in this case 

until all of the evidence is presented. However, I can anticipate most of the law 
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and give it to you at the beginning of the trial so that you can better 

understand what to be looking for as the evidence is presented. If I later 

decide that different law applies to the case, I will call that to your attention. 

In any event, at the end of the evidence I will give you the final instructions 

that you must use to decide this case and it is those instructions on which you 

must base your verdict. At that time, you will have a complete written set of 

the instructions so you do not have to memorize what I am about to tell you. 

[401.2] The claims and defenses in this case are as follows. John Doe 

claims that Rachel Rowe was negligent in the operation of the vehicle she was 

driving which caused him harm.  

Rachel Rowe denies that claim and also claims that John Doe was 

himself negligent in the operation of his vehicle, which caused his harm.  

The parties must prove their claims by the greater weight of the 

evidence. I will now define some of the terms you will use in deciding this case. 

[401.3] “Greater weight of the evidence” means the more persuasive and 

convincing force and effect of the entire evidence in the case.  

[401.4] Negligence is the failure to use reasonable care, which is the care 

that a reasonably careful person would use under like circumstances. 

Negligence is doing something that a reasonably careful person would not do 

under like circumstances or failing to do something that a reasonably careful 

person would do under like circumstances.  

If there is an issue about the applicability of a statute  

this instruction would be omitted at this time. 

[401.9] (Read or paraphrase the applicable statute or refer to the ordinance 

or regulation admitted in evidence.) Violation of this statute is evidence of 

negligence. It is not, however, conclusive evidence of negligence. If you find 

that Rachel Rowe violated this statute, you may consider that fact, together 

with the other facts and circumstances, in deciding whether she was negligent. 

[401.12(a)] Negligence is a legal cause of loss, injury, or damage if it 

directly and in natural and continuous sequence produces or contributes 

substantially to producing such loss, injury, or damage, so that it can 

reasonably be said that, but for the negligence, the loss, injury, or damage 

would not have occurred. 
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[401.12(b)] In order to be regarded as a legal cause of loss, injury, or 

damage negligence need not be the only cause. Negligence may be a legal 

cause of loss, injury, or damage even though it operates in combination with 

some other cause if the negligence contributes substantially to producing such 

loss, injury, or damage. 

[401.18] The issues you must decide on John Doe’s claim against Rachel 

Rowe are whether Rachel Rowe was negligent in the operation of her vehicle, 

and, if so, whether that negligence was a legal cause of the loss, injury, or 

damage to John Doe. 

[401.21] If the greater weight of the evidence does not support John 

Doe’s claim, your verdict should be for Rachel Rowe. 

[401.22] If, however, the greater weight of the evidence supports John 

Doe’s claim, then you shall consider the defense raised by Rachel Rowe. 

[401.22(a)] On that defense, the issue for you to decide is whether John 

Doe was himself negligent in the operation of his vehicle and, if so, whether 

that negligence was a contributing legal cause of injury or damage to John 

Doe. 

[401.23] If the greater weight of the evidence does not support Rachel 

Rowe’s defense and the greater weight of the evidence supports John Doe’s 

claim, then your verdict should be for John Doe in the total amount of his 

damages. 

If, however, the greater weight of the evidence shows that both John 

Doe and Rachel Rowe were negligent and that the negligence of each 

contributed as a legal cause of loss, injury, or damage sustained by John Doe, 

you should decide and write on the verdict form, which I will give you at the 

end of the case, what percentage of the total negligence of both parties to this 

action was caused by each of themyou apportion to each of them. 

[501.3] If your verdict is for Rachel Rowe, you will not consider the 

matter of damages. But, if the greater weight of the evidence supports John 

Doe’s claim, you should determine and write on the verdict form, in dollars, 

the total amount of money that the greater weight of the evidence shows will 

fairly and adequately compensate John Doe for the following elements of 

damage to the extent that they have not been paid and are not payable by 
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personal injury protection benefits, including damage that John Doe is 

reasonably certain to incur in the future:  

The reasonable expense of hospitalization and medical care and 

treatment necessarily or reasonably obtained by John Doe in the past, or to be 

so obtained in the future. 

Any earnings lost in the past, and any loss of ability to earn money in 

the future. 

You must next decide whether John Doe’s injury, resulting from the 

incident in this case, is permanent. An injury is permanent if it, in whole or in 

part, consists of an injury that the evidence shows is permanent to a 

reasonable degree of medical probability. 

If the greater weight of the evidence does not establish that John Doe’s 

injury is permanent, then your verdict is complete. If, however, the greater 

weight of the evidence shows that John Doe’s injury is permanent, you should 

also award damages for this additional element of damage: 

Any bodily injury sustained by John Doe and any resulting pain and 

suffering, disability or physical impairment, disfigurement, mental anguish, 

inconvenience or loss of capacity for the enjoyment of life experienced in the 

past, or to be experienced in the future. There is no exact standard for 

measuring such damage. The amount should be fair and just, in the light of 

the evidence. 

[501.54] In determining the total amount of damages, you should not 

make any reduction because of the negligence, if any, of John Doe. The court 

will enter a judgment based on your verdict and, if you find that John Doe 

was negligent in any degree, the court, in entering judgment, will reduce the 

total amount of damages by the percentage of negligence, which you find was 

caused by John Doe. 

[501.5c] If you find that Rachel Roe caused loss, injury, or damage to 

John Doe, then Rachel Roe is also responsible for any additional loss, injury, 

or damage caused by medical care or treatment reasonably obtained by John 

Doe. 

[501.6] If the greater weight of the evidence shows that John Doe has 

been permanently injured, you may consider his life expectancy. Mortality 
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tables may be received in evidence and, if they are, you may consider them in 

determining how long John Doe may be expected to live. Mortality tables are 

not binding on you, but may be considered together with other evidence in the 

case bearing on John Doe’s health, age and physical condition, before and 

after the injury, in determining the probable length of his life. 

[501.7] Any amount of damages, which you allow for future medical 

expenses or loss of ability to earn money in the future, should be reduced to its 

present money value, and only the present money value of these future 

economic damages should be included in your verdict. The present money 

value of future economic damages is the sum of money needed now which, 

together with what that sum will earn in the future, will compensate John Doe 

for these losses as they are actually experienced in future years.  

[601.1] In deciding this case, it is your duty as jurors to decide the 

issues, and only those issues, that I submit for your determination at the end of 

the case and to answer certain questions I will ask you to answer on a special 

form, called a special verdict. You must come to an agreement about what 

your answers will be. Your agreed-upon answers to my questions are called 

your jury verdict. 

In reaching your verdict, you must think about and weigh the testimony 

and any documents, photographs, or other material that has been received in 

evidence. You may also consider any facts that were admitted or agreed to by 

the lawyers. Your job is to determine what the facts are. You may use reason 

and common sense to reach conclusions. You may draw reasonable inferences 

from the evidence. But you should not guess about things that were not 

covered here. And, you must always apply the law as I finally explain it to you 

at the end of the case.  

[601.2(a)] Let me speak briefly about witnesses. In evaluating the 

believability of any witness and the weight you will give the testimony of any 

witness, you may properly consider the demeanor of the witness while 

testifying; the frankness or lack of frankness of the witness; the intelligence of 

the witness; any interest the witness may have in the outcome of the case; the 

means and opportunity the witness had to know the facts about which the 

witness testified; the ability of the witness to remember the matters about 

which the witness testified; and the reasonableness of the testimony of the 

witness, considered in the light of all the evidence in the case and in the light 

of your own experience and common sense. 
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[601.2(b)] Some of the testimony you hear may be in the form of opinions 

about certain technical subjects. 

You may accept such opinion testimony, reject it, or give it the weight 

you think it deserves, considering the knowledge, skill, experience, training, or 

education of the witness, the reasons given by the witness for the opinion 

expressed, and all the other evidence in the case. 

[202.2] Now that you have heard the law, I want to let you know what 

you can expect as the trial proceeds. 

Opening Statements: In a few moments, the attorneys will each have a 

chance to make what are called opening statements. In an opening statement, 

an attorney is allowed to give you [his] [her] views about what the evidence 

will be in the trial and what you are likely to see and hear in the testimony. 

Evidentiary Phase: After the attorneys’ opening statements the plaintiff 

will bring his witnesses and evidence to you, followed by the defendant. 

Evidence: Evidence is the information that the law allows you to see or 

hear in deciding this case. Evidence includes the testimony of the witnesses, 

documents, and anything else that I instruct you to consider. 

Witnesses: A witness is a person who takes an oath to tell the truth and 

then answers attorneys’ questions for the jury. The answering of attorneys’ 

questions by witnesses is called “giving testimony.” Testimony means 

statements that are made when someone has sworn an oath to tell the truth. 

The plaintiff’s lawyer will normally ask a witness the questions first. 

That is called direct examination. Then the defense lawyer may ask the same 

witness additional questions about whatever the witness has testified to. That 

is called cross-examination. Certain documents or other evidence may also be 

shown to you during direct or cross-examination. After the plaintiff’s 

witnesses have testified, the defendant will have the opportunity to put 

witnesses on the stand and go through the same process. Then the plaintiff’s 

lawyer gets to do cross-examination. The process is designed to be fair to both 

sides. 

It is important that you remember that testimony comes from witnesses. 

The attorneys do not give testimony and they are not themselves witnesses. 
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Objections: Sometimes the attorneys will disagree about the rules for 

trial procedure when a question is asked of a witness. When that happens, one 

of the lawyers may make what is called an “objection.” The rules for a trial 

can be complicated, and there are many reasons for the attorneys to object. 

You should simply wait for me to decide how to proceed. If I say that an 

objection is “sustained,” that means you should disregard the question and 

the witness may not answer the question. If I say that the objection is 

“overruled,” that means the witness may answer the question. 

When there is an objection and I make a decision, you must not assume 

from that decision that I have any particular opinion other than that the rules 

for conducting a trial are being correctly followed. If I say a question may not 

be asked or answered, you must not try to guess what the answer would have 

been. That is against the rules, too. 

Side Bar Conferences: Sometimes I will need to speak to the attorneys 

about legal elements of the case that are not appropriate for the jury to hear. 

The attorneys and I will try to have as few of these conferences as possible 

while you are giving us your valuable time in the courtroom. But, if we do 

have to have such a conference during testimony, we will try to hold the 

conference at the side of my desk so that we do not have to take a break and 

ask you to leave the courtroom. 

Recesses: Breaks in an ongoing trial are usually called “recesses.” 

During a recess you still have your duties as a juror and must follow the rules, 

even while having coffee, at lunch, or at home. 

Instructions Before Closing Arguments: After all the evidence has been 

presented to you, I will again instruct you on the law that you must follow. At 

that time you will have a written set of the instructions for your use. 

Closing Arguments: The attorneys will then have the opportunity to 

make their final presentations to you, which are called closing arguments.  

Final Instructions: After you have heard the closing arguments, I will 

instruct you further in the law as well as explain to you the procedures you 

must follow to decide the case. 

Deliberations: After you hear the final jury instructions, you will go to 

the jury room and discuss and decide the questions I have put on your verdict 

form. [You will have a copy of the jury instructions to use during your 
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discussions.] The discussions you have and the decisions you make are usually 

called “jury deliberations.” Your deliberations are absolutely private and 

neither I nor anyone else will be with you in the jury room. 

Verdict: When you have finished answering the questions, you will give 

the verdict form to the bailiff, and we will all return to the courtroom where 

your verdict will be read. When that is completed, you will be released from 

your assignment as a juror. 

What are the rules? 

Finally, before we begin the trial, I want to give you just a brief 

explanation of rules you must follow as the case proceeds. 

Keeping an Open Mind. You must pay close attention to the testimony 

and other evidence as it comes into the trial. However, you must avoid 

forming any final opinion or telling anyone else your views on the case until 

you begin your deliberations. This rule requires you to keep an open mind 

until you have heard all of the evidence and is designed to prevent you from 

influencing how your fellow jurors think until they have heard all of the 

evidence and had an opportunity to form their own opinions. The time and 

place for coming to your final opinions and speaking about them with your 

fellow jurors is during deliberations in the jury room, after all of the evidence 

has been presented, closing arguments have been made, and I have instructed 

you on the law. It is important that you hear all of the facts and that you hear 

the law and how to apply it before you start deciding anything. 

Consider Only the Evidence. It is the things you hear and see in this 

courtroom that matter in this trial. The law tells us that a juror can consider 

only the testimony and other evidence that all the other jurors have also heard 

and seen in the presence of the judge and the lawyers. Doing anything else is 

wrong and is against the law. That means that you cannot do any work or 

investigation of your own about the case. You cannot obtain on your own any 

information about the case or about anyone involved in the case, from any 

source whatsoever, including the Internet, and you cannot visit places 

mentioned in the trial. 

Do not provide any information about this case to anyone, including 

friends or family members. Do not let anyone, including the closest family 

members, make comments to you or ask questions about the trial. Similarly, it 

is important that you avoid reading any newspaper accounts or watching or 
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listening to television or radio comments that have anything to do with this 

case or its subject. 

No Mid-Trial Discussions. When we are in a recess, do not discuss 

anything about the trial or the case with each other or with anyone else. If 

attorneys approach you, don’t speak with them. The law says they are to 

avoid contact with you. If an attorney will not look at you or speak to you, do 

not be offended or form a conclusion about that behavior. The attorney is not 

supposed to interact with jurors outside of the courtroom and is only 

following the rules. The attorney is not being impolite. If an attorney or 

anyone else does try to speak with you or says something about the case in 

your presence, please inform the bailiff immediately. 

Only the Jury Decides. Only you get to deliberate and answer the verdict 

questions at the end of the trial. I will not intrude into your deliberations at 

all. I am required to be neutral. You should not assume that I prefer one 

decision over another. You should not try to guess what my opinion is about 

any part of the case. It would be wrong for you to conclude that anything I say 

or do means that I am for one side or another in the trial. Discussing and 

deciding the facts is your job alone. 

[202.3] If you would like to take notes during the trial, you may do so. 

On the other hand, of course, you are not required to take notes if you do not 

want to. That will be left up to you individually. 

You will be provided with a note pad and a pen for use if you wish to 

take notes. Any notes that you take will be for your personal use. However, 

you should not take them with you from the courtroom. During recesses, the 

bailiff will take possession of your notes and will return them to you when we 

reconvene. After you have completed your deliberations, the bailiff will 

deliver your notes to me. They will be destroyedcollect your notes, which will 

be immediately destroyed. No one will ever read your notes. 

If you take notes, do not get so involved in note-taking that you become 

distracted from the proceedings. Your notes should be used only as aids to 

your memory. 

Whether or not you take notes, you should rely on your memory of the 

evidence and you should not be unduly influenced by the notes of other jurors. 

Notes are not entitled to any greater weight than each juror’s memory of the 

evidence. 
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[202.4] During the trial, you may have a question you think should be 

asked of a witness. If so, there is a procedure by which you may request that I 

ask the witness a question. After all the attorneys have completed their 

questioning of the witness, you should raise your hand if you have a question. 

I will then give you sufficient time to write the question on a piece of paper, 

fold it, and give it to the bailiff, who will pass it to me. You must not show 

your question to anyone or discuss it with anyone. 

I will then review the question with the attorneys. Under our law, only 

certain evidence may be considered by a jury in determining a verdict. You 

are bound by the same rules of evidence that control the attorneys’ questions. 

If I decide that the question may not be asked under our rules of evidence, I 

will tell you. Otherwise, I will direct the question to the witness. The attorneys 

may then ask follow-up questions if they wish. If there are additional 

questions from jurors, we will follow the same procedure again. 

By providing this procedure, I do not mean to suggest that you must or 

should submit written questions for witnesses. In most cases, the lawyers will 

have asked the necessary questions.  

[202.5] During the trial, some witnesses may testify in Spanish which will 

be interpreted in English. 

The evidence you are to consider is only that provided through the 

official court interpreters. Although some of you may know Spanish, it is 

important that all jurors consider the same evidence. Therefore, you must 

accept the English interpretation. You must disregard any different meaning. 

If, however, during the testimony there is a question as to the accuracy 

of the English interpretation, you should bring this matter to my attention 

immediately by raising your hand. You should not ask your question or make 

any comment about the interpretation in the presence of the other jurors, or 

otherwise share your question or concern with any of them. I will take steps to 

see if your question can be answered and any discrepancy resolved. If, 

however, after such efforts a discrepancy remains, I emphasize that you must 

rely only upon the official English interpretation as provided by the court 

interpreter and disregard any other contrary interpretation. 

The attorneys will now present their opening statements after which you 
will begin hearing the evidence. 
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(2)  Evidence instructions during trial 

Evidence instructions are to be given during the trial process when/if the 

particular evidentiary issue occurs and the instruction becomes applicable.  Here 

is a listing of the available standard jury instructions on evidence: 

301.1 Deposition Testimony, Interrogatories, Stipulated Testimony, 

Stipulations, and Admissions 

301.2  Instruction when First Item of Documentary, Photographic, or 

Physical Evidence Is Admitted 

301.3  Instruction when Evidence is First Published to Jurors 

301.4  Instruction Regarding Visual or Demonstrative Aids 

301.5  Evidence Admitted for a Limited Purpose 

301.6  Jury to Be Guided by Official English Translation/Interpretation 

301.7  Jury to Be Guided by Official English Transcript of Recording in 

Foreign Language (Accuracy Not in Dispute) 

301.8  Jury to Be Guided by Official English Translation/Interpretation – 

Transcript of Recording in Foreign Language (Accuracy in Dispute) 

301.9  Disregard Stricken Matter 

301.10  Instruction Before Recess 

301.11 Failure to Maintain Evidence or Keep a Record 

(23) Instruction before final argument: 

[401.1] Members of the jury, you have now heard and received all of the 

evidence in this case. I am now going to tell you about the rules of law that you 

must use in reaching your verdict. You will recall at the beginning of the case 

I told you that if, at the end of the case I decided that different law applies, I 

would tell you so. These instructions are, however, the same as [if different 

explain how] what I gave you at the beginning and it is these rules of law that 

you must now follow. When I finish telling you about the rules of law, the 
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attorneys will present their final arguments and you will then retire to decide 

your verdict.  

[401.2] The claims and defenses in this case are as follows. John Doe 

claims that Rachel Rowe was negligent in the operation of the vehicle she was 

driving which caused him harm.  

Rachel Rowe denies that claim and also claims that John Doe was 

himself negligent in the operation of his vehicle, which caused his harm.  

The parties must prove their claims by the greater weight of the 

evidence. I will now define some of the terms you will use in deciding this case. 

[401.3] “Greater weight of the evidence” means the more persuasive and 

convincing force and effect of the entire evidence in the case.  

[401.4] Negligence is the failure to use reasonable care, which is the care 

that a reasonably careful person would use under like circumstances. 

Negligence is doing something that a reasonably careful person would not do 

under like circumstances or failing to do something that a reasonably careful 

person would do under like circumstances.  

[401.9] (Read or paraphrase the applicable statute or refer to the ordinance 

or regulation admitted in evidence.) Violation of this statute is evidence of 

negligence. It is not, however, conclusive evidence of negligence. If you find 

that Rachel Rowe violated this statute, you may consider that fact, together 

with the other facts and circumstances, in deciding whether she was negligent. 

[401.12(a)] Negligence is a legal cause of loss, injury, or damage if it 

directly and in natural and continuous sequence produces or contributes 

substantially to producing such loss, injury, or damage, so that it can 

reasonably be said that, but for the negligence, the loss, injury, or damage 

would not have occurred. 

[401.12(b)] In order to be regarded as a legal cause of loss, injury, or 

damage negligence need not be the only cause. Negligence may be a legal 

cause of loss, injury, or damage even though it operates in combination with 

some other cause if the negligence contributes substantially to producing such 

loss, injury, or damage.  
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[401.18] The issues you must decide on John Doe’s claim against Rachel 

Rowe are whether Rachel Rowe was negligent in the operation of her vehicle, 

and, if so, whether that negligence was a legal cause of the loss, injury, or 

damage to John Doe. 

You will be given a Special Verdict to use in this case. The first question in 

the Special Verdict is: 

1. Was there negligence on the part of Defendant, RACHEL ROWE, 

which was a legal cause of damage to Plaintiff, JOHN DOE? 

YES     NO     

[401.21, 22] If the greater weight of the evidence supports John Doe’s 

claim, you will answer that question “YES.”  If, however, your answer to 

question 1 is “NO,” your verdict is for the Defendant, and you should not 

proceed further, except to date and sign the Special Verdict and return it to the 

courtroom.  

If you answered the first question YES, then you shall consider the 

defense raised by Rachel Rowe. 

[401.22(a)] On that defense, the issue for you to decide is whether John 

Doe was himself negligent in the operation of his vehicle and, if so, whether 

that negligence was a contributing legal cause of injury or damage to John 

Doe. In connection with that defense, the second question in the Special Verdict 

is: 

2. Was there negligence on the part of Plaintiff, JOHN DOE, which 

was a legal cause of his damage? 

YES     NO     

[401.23] If the greater weight of the evidence supports Rachel Rowe’s 

defense, you will answer that question “Yes.” If, however, your answer to that 

question is “NO” and the greater weight of the evidence supports John Doe’s 

claim, then your verdict should be for John Doe in the total amount of his 

damages and you will skip the third question in the Special Verdict and proceed 

directly to the questions concerning damages. 

If, however, the greater weight of the evidence shows that both John 

Doe and Rachel Rowe were negligent and that the negligence of each 

contributed as a legal cause of loss, injury, or damage sustained by John Doe, 
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you should decide and write on the verdict form what percentage of the total 

negligence of both parties to this action was caused by each of themyou 

apportion to each of them. In that connection, the third question in the Special 

Verdict is:   

3. State the percentage of negligence which was a legal cause of 

damage to Plaintiff, JOHN DOE, that you charge to: 

RACHEL ROWE     % 

 

JOHN DOE     % 

[501.3] If your verdict is for Rachel Rowe, you will not consider the 

matter of damages. But, if the greater weight of the evidence supports John 

Doe’s claim and you answered the first question “YES,” you should determine 

and write on the verdict form, in dollars, the total amount of money that the 

greater weight of the evidence shows will fairly and adequately compensate 

John Doe for the following elements of damage to the extent that they have 

not been paid and are not payable by personal injury protection benefits, 

including damage that John Doe is reasonably certain to incur in the future:  

The reasonable expense of hospitalization and medical care and 

treatment necessarily or reasonably obtained by John Doe in the past, or to be 

so obtained in the future:  

Any earnings lost in the past, and any loss of ability to earn money in 

the future. 

These appear as questions 4 and 5 in the Special Verdict. 

You must next decide whether John Doe’s injury, resulting from the 

incident in this case, is permanent. An injury is permanent if it, in whole or in 

part, consists of an injury that the evidence shows is permanent to a 

reasonable degree of medical probability. 

If the greater weight of the evidence does not establish that John Doe’s 

injury is permanent, then your verdict is complete. If, however, the greater 

weight of the evidence shows that John Doe’s injury is permanent, you should 

also award damages for this additional element of damage: 

Any bodily injury sustained by John Doe and any resulting pain and 

suffering, disability or physical impairment, disfigurement, mental anguish, 
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inconvenience or loss of capacity for the enjoyment of life experienced in the 

past, or to be experienced in the future. There is no exact standard for 

measuring such damage. The amount should be fair and just, in the light of 

the evidence. 

This appears as question 6 in the Special Verdict.  

[501.4] In determining the total amount of damages, you should not 

make any reduction because of the negligence, if any, of John Doe. The court 

will enter a judgment based on your verdict and, if you find that John Doe 

was negligent in any degree, the court, in entering judgment, will reduce the 

total amount of damages by the percentage of negligence which you find was 

caused byyou apportion to John Doe. 

[501.6] If the greater weight of the evidence shows that John Doe has 

been permanently injured, you may consider his life expectancy. The 

mortality tables received in evidence may be considered in determining how 

long John Doe may be expected to live. Mortality tables are not binding on 

you, but may be considered together with other evidence in the case bearing 

on John Doe’s health, age and physical condition, before and after the injury, 

in determining the probable length of his life. 

[501.7] Any amount of damages which you allow for future medical 

expenses or loss of ability to earn money in the future should be reduced to its 

present money value, and only the present money value of these future 

economic damages should be included in your verdict. The present money 

value of future economic damages is the sum of money needed now which, 

together with what that sum will earn in the future, will compensate John Doe 

for these losses as they are actually experienced in future years. 

[601.1] In deciding this case, it is your duty as jurors to decide the 

issues, and only those issues, that I submit for your determination and to 

answer the questions I have asked you to answer on the special verdict. You 

must come to an agreement about what your answers will be. Your agreed-

upon answers to my questions are called your jury verdict. 

In reaching your verdict, you must think about and weigh the testimony 

and any documents, photographs, or other material that has been received in 

evidence. You may also consider any facts that were admitted or agreed to by 

the lawyers. Your job is to determine what the facts are. You may use reason 

and common sense to reach conclusions. You may draw reasonable inferences 
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from the evidence. But you should not guess about things that were not 

covered here. And, you must always apply the law as I have explained it to 

you.  

[601.2(a)] Let me speak briefly about witnesses. In evaluating the 

believability of any witness and the weight you will give the testimony of any 

witness, you may properly consider the demeanor of the witness while 

testifying; the frankness or lack of frankness of the witness; the intelligence of 

the witness; any interest the witness may have in the outcome of the case; the 

means and opportunity the witness had to know the facts about which the 

witness testified; the ability of the witness to remember the matters about 

which the witness testified; and the reasonableness of the testimony of the 

witness, considered in the light of all the evidence in the case and in the light 

of your own experience and common sense. 

[601.2(b)] Some of the testimony before you was in the form of opinions 

about certain technical subjects. 

You may accept such opinion testimony, reject it, or give it the weight 

you think it deserves, considering the knowledge, skill, experience, training, or 

education of the witness, the reasons given by the witness for the opinion 

expressed, and all the other evidence in the case.  

[601.3] Some witnesses testified in Spanish during this trial, which had 

to be interpreted into English. The evidence you are to consider is only that 

provided through the official court interpreters. Although some of you may 

know Spanish, it is important that all jurors consider the same evidence. 

Therefore, you must base your decision on the evidence presented in the 

English interpretation. You must disregard any different meaning. 

[601.5] That is the law you must follow in deciding this case. The 

attorneys for the parties will now present their final arguments. When they 

are through, I will have a few final instructions about your deliberations.  

(34) Instruction following closing arguments: 

[700] Members of the jury, you have now heard all the evidence, my 

instructions on the law that you must apply in reaching your verdict, and the 

closing arguments of the attorneys. You will shortly retire to the jury room to 

decide this case. Before you do so, I have a few last instructions for you. 
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You will have in the jury room all of the evidence that was received 

during the trial. In reaching your decision, do not do any research on your 

own or as a group. Do not use dictionaries, the Internet, or other reference 

materials. Do not investigate the case or conduct any experiments. Do not 

contact anyone to assist you, such as a family accountant, doctor, or lawyer. 

Do not visit or view the scene of any event involved in this case. If you happen 

to pass by the scene, do not stop or investigate. All jurors must see or hear the 

same evidence at the same time. Do not read, listen to, or watch any news 

accounts of this trial.  

Any notes you have taken during the trial may be taken to the jury 

room for use during your discussions. Your notes are simply an aid to your 

own memory, and neither your notes nor those of any other juror are binding 

or conclusive. Your notes are not a substitute for your own memory or that of 

other jurors. Instead, your verdict must result from the collective memory 

and judgment of all jurors based on the evidence and testimony presented 

during the trial.  

At the conclusion of the trial, the bailiff will collect all of your notes, and 

immediately destroy themwhich will be immediately destroyed. No one will 

ever read your notes. 

In reaching your verdict, do not let bias, sympathy, prejudice, public 

opinion or any other sentiment for or against any party to influence your 

decision. Your verdict must be based on the evidence that has been received 

and the law on which I have instructed you. 

Reaching a verdict is exclusively your job. I cannot participate in that 

decision in any way and you should not guess what I think your verdict should 

be from something I may have said or done. You should not think that I 

prefer one verdict over another. Therefore, in reaching your verdict, you 

should not consider anything that I have said or done, except for my specific 

instructions to you. 

Pay careful attention to all the instructions that I gave you for that is the 

law that you must follow. You will have a copy of my instructions with you 

when you go to the jury room to deliberate. All the instructions are important 

and you must consider all of them together. There are no other laws that 

apply to this case and even if you do not agree with these laws, you must use 

them in reaching your decision in this case. 
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When you go to the jury room, the first thing you should do is choose a 

presiding juror. The presiding juror should see to it that your discussions are 

orderly and that everyone has a fair chance to be heard.  

It is your duty to talk with one another in the jury room and to consider 

the views of all the jurors. Each of you must decide the case for yourself, but 

only after you have considered the evidence with the other members of the 

jury. Feel free to change your mind if you are convinced that your position 

should be different. You should all try to agree. But do not give up your 

honest beliefs just because the others think differently. Keep an open mind so 

that you and your fellow jurors can easily share ideas about the case.  

I will give you a verdict form with questions you must answer. I have 

already instructed you on the law that you are to use in answering these 

questions. You must follow my instructions and the form carefully. You must 

consider each question separately. Please answer the questions in the order 

they appear. After you answer a question, the form tells you what to do next. I 

will now read the form to you: (read form of verdict) 

Your verdict must be unanimous, that is, your verdict must be agreed to 

by each of you. When you are finished filling out the form, your presiding 

juror must write the date and sign it at the bottom. Return the form to the 

bailiff.  

If any of you need to communicate with me for any reason, write me a 

note and give it to the bailiff. In your note, do not disclose any vote or split or 

the reason for the communication. 

You may now retire to decide your verdict. 

Special Verdict Form 

VERDICT 

We, the jury, return the following verdict: 

1. Was there negligence on the part of Defendant, RACHEL ROWE, 

which was a legal cause of damage to Plaintiff, JOHN DOE? 

YES     NO     
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If your answer to question 1 is NO, your verdict is for the Defendant, and you 

should not proceed further, except to date and sign this verdict form and 

return it to the courtroom. If your answer to question 1 is YES, please answer 

question 2. 

2. Was there negligence on the part of Plaintiff, JOHN DOE, which 

was a legal cause of his damage? 

YES     NO     

If your answer to question 2 is YES, please answer question 3. If your answer 

to question 2 is NO, please skip question 3 and answer questions 4 and 5. 

3. State the percentage of negligence which was a legal cause of 

damage to Plaintiff, JOHN DOE, that you chargeapportion to: 

RACHEL ROWE     % 

 

JOHN DOE     % 

 

Total must be 100% 

In determining the amount of any damages, do not make any reduction 

because of the negligence, if any, of Plaintiff, JOHN DOE. If you find Plaintiff, 

JOHN DOE, negligent in any degree, the court, in entering judgment, will 

reduce JOHN DOE’S total amount of damages (100%) by the percentage of 

negligence that you find was caused byapportion to JOHN DOE. 

Please answer questions 4 and 5. 

4. What is the total amount of JOHN DOE’S  

damages for medical expenses incurred in the past, and  

medical expenses to be incurred in the future?   $    

5. What is the total amount of JOHN DOE’S  

damages for lost earnings in the past and loss of  

earning capacity in the future?     $    

If the greater weight of the evidence shows that JOHN DOE’S injuries 

were in whole or in part permanent within a reasonable degree of medical 

probability, please answer question 6: 
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6. What is the total amount of JOHN DOE’S 

damages for pain and suffering, disability, physical  

impairment, disfigurement, mental anguish,  

inconvenience, aggravation of a disease or physical  

defect and loss of capacity for the enjoyment of life  

sustained in the past and to be sustained in the future? $    

TOTAL DAMAGES OF JOHN DOE 

(add lines 1, 2, and, if applicable, 3)    $    

SO SAY WE ALL, this            day of     , 2  

 

      

FOREPERSON 

 

 

MODEL INSTRUCTION NO. 2 

Automobile collision; driver’s comparative negligence including failure to 

wear seat belt; aggravation of pre-existing injury; multiple events 

Facts of the hypothetical case: 

Jane Doe was injured when the automobile she was driving collided with 

one driven by Richard Rowe. Jane Doe, who is married to John Doe, sued Richard 

Rowe. Richard Rowe pleaded that Jane Doe was comparatively negligent because 

of the operation of her own vehicle and because she was not wearing a seat belt at 

the time of the collision. There are issues of a pre-existing injury and multiple 

accidents. Questions of negligence, causation and damages are to be submitted to 

the jury. 

The court’s instruction: 

The committee assumes that the court will give these instructions as part of 

the instruction at the beginning of the case and that these instructions will be given 

again before Final Argument. When given at the beginning of the case, 202.1 will 

be used in lieu of 401.1 and these instructions will be followed by the applicable 
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portions of 202.2 through 202.5. See Model Instruction No. 1 for a full illustration 

of an instruction at the beginning of the case. 

[401.1] Members of the jury, you have now heard and received all of the 

evidence in this case. I am now going to tell you about the rules of law that you 

must use in reaching your verdict. You will recall at the beginning of the case 

I told you that if, at the end of the case I decided that different law applies, I 

would tell you so. These instructions are, however, the same as what I gave you 

at the beginning and it is these rules of law that you must now follow. When I 

finish telling you about the rules of law, the attorneys will present their final 

arguments and you will then retire to decide your verdict.  

[401.2] The claims and defenses in this case are as follows. Jane Doe 

claims that Richard Rowe was negligent in the operation of the vehicle he was 

driving which caused her harm.  

Richard Rowe denies that claim and also claims that Jane Doe was 

herself negligent in the operation of her vehicle and in her failure to use her 

seat belt, both of which caused her harm. 

The parties must prove their claims by the greater weight of the 

evidence. I will now define some of the terms you will use in deciding this case. 

[401.3] “Greater weight of the evidence” means the more persuasive and 

convincing force and effect of the entire evidence in the case.  

[401.4] Negligence is the failure to use reasonable care, which is the care 

that a reasonably careful person would use under like circumstances. 

Negligence is doing something that a reasonably careful person would not do 

under like circumstances or failing to do something that a reasonably careful 

person would do under like circumstances.  

[401.9] F.S. 316.614, provides that “[i]t is unlawful for any person . . . [t]o 

operate a motor vehicle in this state unless the person is restrained by a safety 

belt.” Violation of this statute is evidence of negligence. It is not, however, 

conclusive evidence of negligence. If you find that Jane Doe violated this 

statute, you may consider that fact, together with the other facts and 

circumstances, in deciding whether she was negligent. 

[401.12(a)] Negligence is a legal cause of loss, injury, or damage if it 

directly and in natural and continuous sequence produces or contributes 
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substantially to producing such loss, injury, or damage, so that it can 

reasonably be said that, but for the negligence, the loss, injury, or damage 

would not have occurred. 

[401.12(b)] In order to be regarded as a legal cause of loss, injury, or 

damage negligence need not be the only cause. Negligence may be a legal 

cause of loss, injury, or damage even though it operates in combination with 

some other cause if the negligence contributes substantially to producing such 

loss, injury, or damage.  

[401.12(c)] Negligence may also be a legal cause of loss, injury, or 

damage even though it operates in combination with the act of another or 

some other cause occurring after the negligence occurs if such other cause was 

itself reasonably foreseeable and the negligence contributes substantially to 

producing such loss, injury, or damage.  

[401.18] The issues you must decide on Jane Doe’s claim against 

Richard Rowe are whether Richard Rowe was negligent in the operation of 

his vehicle, and, if so, whether that negligence was a legal cause of the loss, 

injury, or damage to Jane Doe. 

[401.21] If the greater weight of the evidence does not support Jane 

Doe’s claim, your verdict should be for Richard Rowe. 

[401.22] If, however, the greater weight of the evidence supports Jane 

Doe’s claim, then you shall consider the defense raised by Richard Rowe. 

[401.22(a)] On that defense, the issue for you to decide is whether Jane 

Doe was herself negligent in the operation of her vehicle and/or in failing to 

wear her seat belt, if so, whether that negligence was a contributing legal 

cause of injury or damage to Jane Doe. 

[401.23] If the greater weight of the evidence does not support Richard 

Rowe’s defense and the greater weight of the evidence supports Jane Doe’s 

claim, then your verdict should be for Jane Doe in the total amount of her 

damages. 

If, however, the greater weight of the evidence shows that both Richard 

Rowe and Jane Doe were negligent and that the negligence of each 

contributed as a legal cause of loss, injury, or damage sustained by Jane Doe, 

you should decide and write on the verdict form what percentage of the total 
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negligence of both parties to this action was caused byyou apportion to each of 

them. 

[501.1(b)] If your verdict is for Richard Rowe you will not consider the 

matter of damages. But if the greater weight of the evidence supports Jane 

Doe’s claim, you should determine and write on the verdict form, in dollars, 

the total amount of loss, injury or damage which the greater weight of the 

evidence shows will fairly and adequately compensate her for her loss, injury, 

or damage, including any damages Jane Doe is reasonably certain to incur or 

experience in the future. You shall consider the following elements:  

[501.2(a)] Any bodily injury sustained, any resulting pain and suffering, 

disability or physical impairment, disfigurement, mental anguish, incon-

venience or loss of capacity for the enjoyment of life experienced in the past, 

or to be experienced in the future. There is no exact standard for measuring 

such damage. The amount should be fair and just, in the light of the evidence. 

[501.2(b)] The reasonable expense of hospitalization and medical care 

and treatment necessarily or reasonably obtained in the past, or to be so 

obtained in the future. 

[501.2(c)] Any earnings lost in the past, and any loss of ability to earn 

money in the future. 

[501.2(d)] On the claim brought by John Doe, you should award his wife 

an amount of money which the greater weight of the evidence shows will fairly 

and adequately compensate John Doe for any loss by reason of his wife’s 

injury, of her services, comfort, society, and attentions in the past and in the 

future caused by the incident in question. 

[501.2(h)] Any damage to Jane Doe’s automobile. The measure of such 

damage is the reasonable cost of repair, if it was practicable to repair the 

automobile, with due allowance for any difference between its value 

immediately before the collision and its value after repair. You shall also take 

into consideration any loss Jane Doe sustained for towing or storage charges 

and by being deprived of the use of her automobile during the period 

reasonably required for its repair. 

[501.4] In determining the total amount of damages, you should not 

make any reduction because of the negligence, if any, of Jane Doe. The court 

will enter a judgment based on your verdict and, if you find that Jane Doe was 
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negligent in any degree, the court, in entering judgment, will reduce the total 

amount of damages by the percentage of negligence which you find was 

caused byyou apportion to Jane Doe. 

[501.5(a)] If you find that the Richard Rowe caused a bodily injury, and 

that the injury resulted in an aggravation of an existing disease or physical 

defect, you should attempt to determine what portion of Jane Doe’s condition 

resulted from the aggravation. If you can make that determination, then you 

should award only those damages resulting from the aggravation. However, if 

you cannot make that determination, or if it cannot be said that the condition 

would have existed apart from the injury, then you should award damages for 

the entire condition suffered by Jane Doe. 

[501.5(b)] You have also heard that Jane Doe may have been injured in 

two events. If you decide that Jane Doe was injured by Richard Rowe and was 

later injured by another event, then you should try to separate the damages 

caused by the two events and award Jane Doe money only for those damages 

caused by Richard Rowe. However, if you decide that you cannot separate 

some or all of the damages, you must award Jane Doe any damages that you 

cannot separate, as if they were all caused by Richard Rowe. 

[501.6] If the greater weight of the evidence shows that Jane Doe has 

been permanently injured, you may consider her life expectancy. The 

mortality tables received in evidence may be considered in determining how 

long Jane Doe may be expected to live. Mortality tables are not binding on 

you, but may be considered together with other evidence in the case bearing 

on Jane Doe’s health, age, and physical condition, before and after the injury, 

in determining the probable length of her life. 

[501.7] Any amount of damages which you allow for future medical 

expenses or loss of ability to earn money in the future should be reduced to its 

present money value, and only the present money value of these future 

economic damages should be included in your verdict. The present money 

value of future economic damages is the sum of money needed now which, 

together with what that sum will earn in the future, will compensate Jane Doe 

for these losses as they are actually experienced in future years.  

[601.1] In deciding this case, it is your duty as jurors to decide the 

issues, and only those issues, that I submit for your determination and to 

answer certain questions I ask you to answer on a special form, called a 
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verdict form. You must come to an agreement about what your answers will 

be. Your agreed-upon answers to my questions are called your jury verdict. 

In reaching your verdict, you must think about and weigh the testimony 

and any documents, photographs, or other material that has been received in 

evidence. You may also consider any facts that were admitted or agreed to by 

the lawyers. Your job is to determine what the facts are. You may use reason 

and common sense to reach conclusions. You may draw reasonable inferences 

from the evidence. But you should not guess about things that were not 

covered here. And, you must always apply the law as I have explained it to 

you.  

[601.2(a)] Let me speak briefly about witnesses. In evaluating the 

believability of any witness and the weight you will give the testimony of any 

witness, you may properly consider the demeanor of the witness while 

testifying; the frankness or lack of frankness of the witness; the intelligence of 

the witness; any interest the witness may have in the outcome of the case; the 

means and opportunity the witness had to know the facts about which the 

witness testified; the ability of the witness to remember the matters about 

which the witness testified; and the reasonableness of the testimony of the 

witness, considered in the light of all the evidence in the case and in the light 

of your own experience and common sense. 

[601.2(b)] Some of the testimony before you was in the form of opinions 

about certain technical subjects. 

You may accept such opinion testimony, reject it, or give it the weight 

you think it deserves, considering the knowledge, skill, experience, training, or 

education of the witness, the reasons given by the witness for the opinion 

expressed, and all the other evidence in the case. 

[601.5] That is the law you must follow in deciding this case. The 

attorneys for the parties will now present their final arguments. When they 

are through, I will have a few final instructions about your deliberations.  

Following closing arguments, the final instructions are given: 

[700] Members of the jury, you have now heard all the evidence, my 

instructions on the law that you must apply in reaching your verdict, and the 

closing arguments of the attorneys. You will shortly retire to the jury room to 

decide this case. Before you do so, I have a few last instructions for you. 
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You will have in the jury room all of the evidence that was received 

during the trial. In reaching your decision, do not do any research on your 

own or as a group. Do not use dictionaries, the Internet, or other reference 

materials. Do not investigate the case or conduct any experiments. Do not 

contact anyone to assist you, such as a family accountant, doctor, or lawyer. 

Do not visit or view the scene of any event involved in this case. If you happen 

to pass by the scene, do not stop or investigate. All jurors must see or hear the 

same evidence at the same time. Do not read, listen to, or watch any news 

accounts of this trial.  

Any notes you have taken during the trial may be taken to the jury 

room for use during your discussions. Your notes are simply an aid to your 

own memory, and neither your notes nor those of any other juror are binding 

or conclusive. Your notes are not a substitute for your own memory or that of 

other jurors. Instead, your verdict must result from the collective memory 

and judgment of all jurors based on the evidence and testimony presented 

during the trial.  

At the conclusion of the trial, the bailiff will collect all of your notes, and 

immediately destroy themwhich will be immediately destroyed. No one will 

ever read your notes. 

In reaching your verdict, do not let bias, sympathy, prejudice, public 

opinion or any other sentiment for or against any party to influence your 

decision. Your verdict must be based on the evidence that has been received 

and the law on which I have instructed you. 

Reaching a verdict is exclusively your job. I cannot participate in that 

decision in any way and you should not guess what I think your verdict should 

be from something I may have said or done. You should not think that I 

prefer one verdict over another. Therefore, in reaching your verdict, you 

should not consider anything that I have said or done, except for my specific 

instructions to you. 

Pay careful attention to all the instructions that I gave you for that is the 

law that you must follow. You will have a copy of my instructions with you 

when you go to the jury room to deliberate. All the instructions are important 

and you must consider all of them together. There are no other laws that 

apply to this case and even if you do not agree with these laws, you must use 

them in reaching your decision in this case. 
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When you go to the jury room, the first thing you should do is choose a 

presiding juror. The presiding juror should see to it that your discussions are 

orderly and that everyone has a fair chance to be heard.  

It is your duty to talk with one another in the jury room and to consider 

the views of all the jurors. Each of you must decide the case for yourself, but 

only after you have considered the evidence with the other members of the 

jury. Feel free to change your mind if you are convinced that your position 

should be different. You should all try to agree. But do not give up your 

honest beliefs just because the others think differently. Keep an open mind so 

that you and your fellow jurors can easily share ideas about the case.  

I will give you a verdict form with questions you must answer. I have 

already instructed you on the law that you are to use in answering these 

questions. You must follow my instructions and the form carefully. You must 

consider each question separately. Please answer the questions in the order 

they appear. After you answer a question, the form tells you what to do next. I 

will now read the form to you: (read form of verdict) 

Your verdict must be unanimous, that is, your verdict must be agreed to 

by each of you. When you are finished filling out the form, your presiding 

juror must write the date and sign it at the bottom. Return the form to the 

bailiff.  

If any of you need to communicate with me for any reason, write me a 

note and give it to the bailiff. In your note, do not disclose any vote or split or 

the reason for the communication. 

You may now retire to decide your verdict. 

Special Verdict Form 

VERDICT 

We, the jury, return the following verdict: 

1. Was there negligence on the part of Defendant, RICHARD 

ROWE, which was a legal cause of damage to Plaintiff, JANE DOE? 

YES     NO     
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If your answer to question 1 is NO, your verdict is for the defendant, and you 

should not proceed further, except to date and sign this verdict form and return it to 

the courtroom. If your answer to question 1 is YES, please answer question 2. 

2. Was there negligence on the part of Plaintiff, JANE DOE, which 

was a legal cause of her damage? 

YES     NO     

If your answer to question 2 is YES, please answer question 3. If your answer to 

question 2 is NO, skip question 3 and answer questions 4, 5, and 6. 

3. State the percentage of any negligence which was a legal cause of 

damage to Plaintiff, JANE DOE, that you chargeapportion to: 

Defendant, RACHEL ROWE     % 

Plaintiff, JOHN DOE         % 

     Total must be 100% 

In determining the total amount of damages, do not make any reduction because of 

the negligence, if any, of plaintiff, JANE DOE. If you find Plaintiff, JANE DOE, 

was negligent in any degree, the court, in entering judgment, will reduce JANE 

DOE’S total amount of damages (100%) by the percentage of negligence which 

you find was caused byapportion to JANE DOE. 

Please answer questions 4, 5, and 6. 

4. What is the total amount of JANE DOE’S 

 damages for lost earnings in the past, loss of earning  

capacity in the future, medical expenses incurred in  

the past, and medical expenses to be incurred in the  

future?         $    

5. What is the total amount of JANE DOE’S 

damages for pain and suffering, disability, physical  

impairment, disfigurement, mental anguish,  

inconvenience, aggravation of a disease or physical  

defect, and loss of capacity for the enjoyment of life  

sustained in the past and to be sustained in the future? $    
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TOTAL DAMAGES OF JANE DOE 

(add lines 1 and 2)      $    

6. What is the total amount of JOHN DOE’S damage caused by the 

loss of his wife’s: 

[a.] comfort, society, and attention?    $    

[b.] services        $    

TOTAL DAMAGES OF JOHN DOE 

(add lines 3a and 3b)      $    

SO SAY WE ALL, this            day of    , 2   

 

      

FOREPERSON 

 

NOTE ON USE 

This model instruction illustrates the instruction to be given when it is 

alleged that a driver was comparatively negligent for not wearing a seat belt. 

Different factual situations may require that different portions of F.S. 316.614, be 

read or paraphrased. See Ridley v. Safety Kleen Corp., 693 So.2d 934 (Fla. 1996). 

 

MODEL INSTRUCTION NO. 3 

Automobile collision; comparative negligence; wrongful death damages; 

Fabre issue 

Facts of the hypothetical case: 

Mary Smith, as personal representative of the estate of John Smith, 

deceased, has brought an action against Fast Transport Company for damages 

resulting from the instantaneous death of John Smith in a collision between his car 

and a tractor trailer owned by Fast Transport Company and driven by Joe Johnson, 

Fast Transport’s employee. There is no issue as to Fast Transport’s responsibility 
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for any negligence of its driver, Johnson. Questions of negligence, comparative 

negligence, causation and damages for the estate and for the benefit of the widow 

and a daughter, Nancy, who is 15 years old are to be submitted to the jury. 

Additionally, Joe Johnson claims that his actions were due to the negligence of 

another driver, Bill Jones. 

The court’s instruction: 

The committee assumes that the court will give these instructions at the 

beginning of the case and that these instructions will be given again before final 

argument. When given at the beginning of the case, 202.1 will be used in lieu of 

401.1 and these instructions will be followed by the applicable portions of 202.2 

through 202.5. See Model Instruction No. 1 for a full illustration of an instruction 

at the beginning of the case.  

[401.1] Members of the jury, you have now heard and received all of the 

evidence in this case. I am now going to tell you about the rules of law that you 

must use in reaching your verdict. You will recall at the beginning of the case 

I told you that if, at the end of the case I decided that different law applies, I 

would tell you so. These instructions are, however, the same as what I gave you 

at the beginning and it is these rules of law that you must now follow. When I 

finish telling you about the rules of law, the attorneys will present their final 

arguments and you will then retire to decide your verdict.  

[401.2] The claims and defenses in this case are as follows. Mary Smith, 

as personal representative of the estate of John Smith, claims that Fast 

Transport’s driver, Joe Johnson, was negligent in the operation of the vehicle 

he was driving which caused the death of John Smith.  

Fast Transport denies that claim and also claims that John Smith was 

himself negligent in the operation of his vehicle, which caused his death. 

Additionally, Fast Transport claims that John Smith’s death was due to 

negligence of Bill Jones, who is not a party to this case. 

The parties must prove their claims by the greater weight of the 

evidence. I will now define some of the terms you will use in deciding this case. 

[401.3] “Greater weight of the evidence” means the more persuasive and 

convincing force and effect of the entire evidence in the case.  

[401.4] Negligence is the failure to use reasonable care, which is the care 

that a reasonably careful person would use under like circumstances. 
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Negligence is doing something that a reasonably careful person would not do 

under like circumstances or failing to do something that a reasonably careful 

person would do under like circumstances.  

[401.12(a)] Negligence is a legal cause of a death if it directly and in 

natural and continuous sequence produces or contributes substantially to 

producing such death, so that it can reasonably be said that, but for the 

negligence, the death would not have occurred. 

[401.12(b)] In order to be regarded as a legal cause of loss, injury, or 

damage negligence need not be the only cause. Negligence may be a legal 

cause of death even though it operates in combination with the act of another 

or some other cause if the negligence contributes substantially to producing 

such death.  

[401.13(b)] The court has determined and now instructs you that Fast 

Transport is responsible for any negligence of its employee, Joe Johnson. 

[401.18] The issues you must decide on Mary Smith’s claim against Fast 

Transport are whether Fast Transport’s employee, Joe Johnson, was 

negligent in the operation of his vehicle, and, if so, whether that negligence 

was a legal cause of John Smith’s death. 

[401.21] If the greater weight of the evidence does not support Mary 

Smith’s claim, your verdict should be for Fast Transport. 

[401.22] If, however, the greater weight of the evidence supports Mary 

Smith’s claim, then you shall consider the defenses raised by Fast Transport. 

[401.22(a)] On Fast Transport’s first defense, the issues for you to decide 

are whether John Smith was himself negligent in the operation of his vehicle 

and, if so, whether that negligence was a contributing legal cause of his death. 

[401.22(f)] On Fast Transport’s second defense, the issues for you to 

decide are whether Bill Jones was also negligent in the operation of his vehicle 

and, if so, whether that negligence was a contributing legal cause of John 

Smith’s death. 

[401.23] If the greater weight of the evidence does not support Fast 

Transport’s defenses and the greater weight of the evidence supports Mary 

Smith’s claim, then your verdict should be for Mary Smith as personal 
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representative of the estate of John Smith, in the total amount of the damages 

sustained by those for whom this action is brought. 

If, however, the greater weight of the evidence shows that either John 

Smith and/or Bill Jones were negligent and that the negligence of one or each 

contributed as a legal cause to the death of John Smith, you should decide and 

write on the verdict form what percentage of the total negligence of all parties 

to this action was caused byyou apportion to each of them. 

[502.1(b)] If your verdict is for Fast Transport, you will not consider the 

matter of damages. But if the greater weight of the evidence supports Mary 

Smith’s claim, as personal representative of the estate of John Smith, you 

should determine and write on the verdict form, in dollars, the total amount of 

loss, injury, or damage which the greater weight of the evidence shows the 

estate of John Smith and Mary Smith and Nancy Smith sustained as a result 

of John Smith’s death, including any damages that Mary Smith and Nancy 

Smith are reasonably certain to experience in the future.  

[502.2] In determining any damages sustained by John Smith’s estate, 

you shall consider the following elements: 

[502.2(b)] The estate’s loss of net accumulations: “Net accumulations” is 

the part of the decedent’s net income from salary or business after taxes, 

including pension benefits, which the decedent, after paying his personal 

expenses and monies for the support of his survivors, would have left as part 

of his estate if he had lived his normal life expectancy. 

[502.2(c)] Medical and funeral expenses due to the decedent’s death 

which have become a charge against the decedent’s estate. 

In determining any damages to be awarded for the benefit of Mary 

Smith and Nancy Smith, you shall consider certain additional elements of 

damage. There is no exact standard for fixing the compensation to be awarded 

for these elements. Any such award should be fair and just in the light of the 

evidence regarding the following elements.  

[502.2(d)] Mary Smith’s loss of John Smith’s companionship and 

protection, and her mental pain and suffering as a result of John Smith’s 

death. In determining the duration of the losses, you may consider the life 

expectancy of the surviving spouse, Mary Smith, together with the other 

evidence in the case. 
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[502.2(e)] The loss by Nancy Smith of parental companionship, 

instruction and guidance, and her mental pain and suffering as a result of 

John Smith’s death. In determining the duration of those losses, you may 

consider the life expectancy of the surviving child, Nancy Smith, together with 

the other evidence in the case. 

In determining any damages to be awarded for the benefit of Mary 

Smith and Nancy Smith, you shall also consider these additional elements of 

damage.  

[502.2(g)] The loss of support and services sustained by Mary Smith and 

Nancy Smith, by reason of John Smith’s injury and death. In determining the 

duration of any future loss, you may consider the joint life expectancy of the 

survivor and the decedent, and the period of minority, ending at age 25, of a 

healthy minor child.  

In evaluating past and future loss of support and services, you shall 

consider the survivor’s relationship to John Smith, the amount of John 

Smith’s probable net income available for distribution to Mary Smith and 

Nancy Smith and the replacement value of John Smith’s services to the 

survivor. “Support” includes contributions in kind, as well as sums of money. 

“Services” means tasks regularly performed by the decedent for a survivor 

that will be a necessary expense to the survivor because of the decedent’s 

death. 

[502.3] Any damages that you find were sustained by the decedent’s 

estate and by each survivor shall be separately stated in your verdict. 

[502.5] In determining the total amount of any damages sustained by 

the John Smith estate and Mary Smith and Nancy Smith as a result of his 

death, you should not make any reduction because of the negligence, if any, of 

John Smith or Bill Jones. The court will enter a judgment based on your 

verdict and, if you find that John Smith or Bill Jones were negligent in any 

degree, the court, in entering judgment, will reduce the total amount of 

damages by the percentage of negligence which you find was caused by John 

Smith and/or Bill JonesThe court in entering judgment will make the 

appropriate reductions. 

[502.6(a)] In determining how long John Smith would have lived, had he 

lived out his normal life, you may consider his life expectancy at the time of 

his death. The mortality tables received in evidence may be considered in 
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determining how long he may have been expected to live. Mortality tables are 

not binding on you, but may be considered together with other evidence in the 

case bearing on his health, age and physical condition, before his death, in 

determining the probable length of his life. 

[502.6(b)] In determining the duration of any future loss sustained by 

Mary Smith and Nancy Smith by reason of the death of John Smith, you may 

consider the life expectancy of each. The mortality tables received in evidence 

may be considered, together with other evidence in the case bearing on the 

health, age, and physical condition of each, in determining how long each may 

be expected to live. 

[502.7] Any amount of damages which you allow for lost net 

accumulations or for loss of the decedent’s support and services in the future 

should be reduced to its present money value, and only the present money 

value of these future economic damages should be included in your verdict. 

The present money value of future economic damages is the sum of money 

needed now which, together with what that sum will earn in the future, will 

compensate Mary Smith and Nancy Smith for these losses as they are actually 

experienced in future years. 

[601.1] In deciding this case, it is your duty as jurors to decide the 

issues, and only those issues, that I submit for your determination and to 

answer certain questions I ask you to answer on a special form, called a 

verdict form. You must come to an agreement about what your answers will 

be. Your agreed-upon answers to my questions are called your jury verdict. 

In reaching your verdict, you must think about and weigh the testimony 

and any documents, photographs, or other material that has been received in 

evidence. You may also consider any facts that were admitted or agreed to by 

the lawyers. Your job is to determine what the facts are. You may use reason 

and common sense to reach conclusions. You may draw reasonable inferences 

from the evidence. But you should not guess about things that were not 

covered here. And, you must always apply the law as I have explained it to 

you.  

[601.2(a)] Let me speak briefly about witnesses. In evaluating the 

believability of any witness and the weight you will give the testimony of any 

witness, you may properly consider the demeanor of the witness while 

testifying; the frankness or lack of frankness of the witness; the intelligence of 
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the witness; any interest the witness may have in the outcome of the case; the 

means and opportunity the witness had to know the facts about which the 

witness testified; the ability of the witness to remember the matters about 

which the witness testified; and the reasonableness of the testimony of the 

witness, considered in the light of all the evidence in the case and in the light 

of your own experience and common sense. 

[601.2(b)] Some of the testimony before you was in the form of opinions 

about certain technical subjects. 

You may accept such opinion testimony, reject it, or give it the weight 

you think it deserves, considering the knowledge, skill, experience, training, or 

education of the witness, the reasons given by the witness for the opinion 

expressed, and all the other evidence in the case. 

[601.5] That is the law you must follow in deciding this case. The 

attorneys for the parties will now present their final arguments. When they 

are through, I will have a few final instructions about your deliberations.  

Following closing arguments, the final instructions are given: 

[700] Members of the jury, you have now heard all the evidence, my 

instructions on the law that you must apply in reaching your verdict, and the 

closing arguments of the attorneys. You will shortly retire to the jury room to 

decide this case. Before you do so, I have a few last instructions for you. 

You will have in the jury room all of the evidence that was received 

during the trial. In reaching your decision, do not do any research on your 

own or as a group. Do not use dictionaries, the Internet, or other reference 

materials. Do not investigate the case or conduct any experiments. Do not 

contact anyone to assist you, such as a family accountant, doctor, or lawyer. 

Do not visit or view the scene of any event involved in this case. If you happen 

to pass by the scene, do not stop or investigate. All jurors must see or hear the 

same evidence at the same time. Do not read, listen to, or watch any news 

accounts of this trial.  

Any notes you have taken during the trial may be taken to the jury 

room for use during your discussions. Your notes are simply an aid to your 

own memory, and neither your notes nor those of any other juror are binding 

or conclusive. Your notes are not a substitute for your own memory or that of 

other jurors. Instead, your verdict must result from the collective memory 
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and judgment of all jurors based on the evidence and testimony presented 

during the trial.  

At the conclusion of the trial, the bailiff will collect all of your notes, and 

immediately destroy themwhich will be immediately destroyed. No one will 

ever read your notes. 

In reaching your verdict, do not let bias, sympathy, prejudice, public 

opinion or any other sentiment for or against any party to influence your 

decision. Your verdict must be based on the evidence that has been received 

and the law on which I have instructed you. 

Reaching a verdict is exclusively your job. I cannot participate in that 

decision in any way and you should not guess what I think your verdict should 

be from something I may have said or done. You should not think that I 

prefer one verdict over another. Therefore, in reaching your verdict, you 

should not consider anything that I have said or done, except for my specific 

instructions to you. 

Pay careful attention to all the instructions that I gave you for that is the 

law that you must follow. You will have a copy of my instructions with you 

when you go to the jury room to deliberate. All the instructions are important 

and you must consider all of them together. There are no other laws that 

apply to this case and even if you do not agree with these laws, you must use 

them in reaching your decision in this case. 

When you go to the jury room, the first thing you should do is choose a 

presiding juror. The presiding juror should see to it that your discussions are 

orderly and that everyone has a fair chance to be heard.  

It is your duty to talk with one another in the jury room and to consider 

the views of all the jurors. Each of you must decide the case for yourself, but 

only after you have considered the evidence with the other members of the 

jury. Feel free to change your mind if you are convinced that your position 

should be different. You should all try to agree. But do not give up your 

honest beliefs just because the others think differently. Keep an open mind so 

that you and your fellow jurors can easily share ideas about the case.  

I will give you a verdict form with questions you must answer. I have 

already instructed you on the law that you are to use in answering these 

questions. You must follow my instructions and the form carefully. You must 
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consider each question separately. Please answer the questions in the order 

they appear. After you answer a question, the form tells you what to do next. I 

will now read the form to you: (read form of verdict) 

Your verdict must be unanimous, that is, your verdict must be agreed to 

by each of you. When you are finished filling out the form, your presiding 

juror must write the date and sign it at the bottom. Return the form to the 

bailiff.  

If any of you need to communicate with me for any reason, write me a 

note and give it to the bailiff. In your note, do not disclose any vote or split or 

the reason for the communication. 

You may now retire to decide your verdict. 

Special Verdict Form 

VERDICT 

We, the jury, return the following verdict: 

1. Was there negligence on the part of Joe Johnson, FAST 

TRANSPORT COMPANY’S driver, which was a legal cause of the death of 

John Smith? 

YES     NO     

If your answer to question 1 is NO, your verdict is for the defendant, and you 

should not proceed further, except to date and sign this verdict form and 

return it to the courtroom. If your answer to question 1 is YES, please answer 

question 2. 

2. Was there negligence on the part of the decedent, John Smith, 

which was a legal cause of his death? 

YES     NO     

3. Was there negligence on the part of Bill Jones, which was a legal 

cause of John Smith’s death? 

YES     NO     
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If your answer to either question 2 or 3 is YES, please answer question 

4. If your answer to questions 2 and 3 is NO, skip question 4 and answer 

questions 5, 6, and 7. 

4. State the percentage of any negligence, which was a legal cause of 

John Smith’s death, that you chargeapportion to: 

Joe Johnson (Fast Transit 

Company’s driver)     % 

John Smith (decedent)      % 

Bill Jones (other driver)     % 

Total must be 100% 

In determining the total amount of damages, do not make any reduction 

because of the negligence, if any, of the decedent, John Smith or of Bill Jones. 

If you find that either John Smith or Bill Jones were to any extent negligent, 

the court, in entering judgment, will make an appropriate reduction in the 

damages awarded. 

Please answer questions 5, 6, and 7. 

DAMAGES OF THE ESTATE 

5. What is the total amount of any damages  

lost by the estate for the amount of any medical or  

funeral expenses resulting from John Smith’s injury  

and death?         $    

DAMAGES OF MARY SMITH 

6a. What is the total amount of damages  

sustained by MARY SMITH for the loss of  

John Smith’s support and services?     $    

6b. What is the total amount of damages  

sustained by MARY SMITH for the loss of her  

husband’s companionship and protection and  
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from her pain and suffering as a result of  

John Smith’s injury and death?     $    

TOTAL DAMAGES OF MARY SMITH 

(add lines 6a and 6b)      $    

DAMAGES OF NANCY SMITH 

7a. What is the total amount of any damages  

sustained by NANCY SMITH for her loss of John  

Smith’s support and services?      $    

7b. What is the amount of damages  

sustained by NANCY SMITH for the loss of  

parental companionship, instruction and  

guidance and NANCY SMITH’S pain and  

suffering as a result of John Smith’s injury  

and death?         $    

TOTAL DAMAGES OF NANCY SMITH 

(add lines 7a and 7b)      $    

SO SAY WE ALL, this            day of    , 2   

 

      

FOREPERSON 

 

 

 

MODEL INSTRUCTION NO. 4 

Automobile collision; comparative negligence; claim and counterclaim  

Facts of the hypothetical case: 

Betty Jones and Rachel Rowe were both injured when their automobiles 

collided at an intersection. Betty Jones sued Rachel Rowe, who denied the 

allegations of negligence, pleaded in defense that Betty Jones was negligent and 
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counterclaimed for her own damages. On the counterclaim, Betty Jones denied that 

she was negligent and pleaded in defense that Rachel Rowe was negligent. 

The court’s instruction: 

The committee assumes that the court will give these instructions at the 

beginning of the case and that these instructions will be given again before final 

argument. When given at the beginning of the case, 202.1 will be used in lieu of 

401.1 and these instructions will be followed by the applicable portions of 202.2 

through 202.5. See Model Instruction No. 1 for a full illustration of an instruction 

at the beginning of the case.  

[401.1] Members of the jury, you have now heard and received all of the 

evidence in this case. I am now going to tell you about the rules of law that you 

must use in reaching your verdict. You will recall at the beginning of the case 

I told you that if, at the end of the case I decided that different law applies, I 

would tell you so. These instructions are, however, the same as what I gave you 

at the beginning and it is these rules of law that you must now follow. When I 

finish telling you about the rules of law, the attorneys will present their final 

arguments and you will then retire to decide your verdict.  

[401.2] The claims and defenses in this case are as follows. Betty Jones 

claims that Rachel Rowe was negligent in the operation of the vehicle she was 

driving which caused her harm.  

Rachel Rowe denies that claim and claims instead that it was Betty Jones 

who was negligent in the operation of her vehicle, which caused harm to 

Rachel Rowe.  

The parties must prove their claims by the greater weight of the 

evidence. I will now define some of the terms you will use in deciding this case. 

[401.3] “Greater weight of the evidence” means the more persuasive and 

convincing force and effect of the entire evidence in the case.  

[401.4] Negligence is the failure to use reasonable care, which is the care 

that a reasonably careful person would use under like circumstances. 

Negligence is doing something that a reasonably careful person would not do 

under like circumstances or failing to do something that a reasonably careful 

person would do under like circumstances.  
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[401.9] (Read or paraphrase the applicable statute or refer to the ordinance 

or regulation admitted in evidence.) Violation of this statute is evidence of 

negligence. It is not, however, conclusive evidence of negligence. If you find 

that either Rachel Rowe or Betty Jones violated this statute, you may consider 

that fact, together with the other facts and circumstances, in deciding whether 

she was negligent. 

[401.12(a)] Negligence is a legal cause of loss, injury, or damage if it 

directly and in natural and continuous sequence produces or contributes 

substantially to producing such loss, injury, or damage, so that it can 

reasonably be said that, but for the negligence, the loss, injury, or damage 

would not have occurred. 

[401.12(b)] Negligence may be a legal cause of loss, injury, or damage 

even though it operates in combination with some other cause if the negligence 

contributes substantially to producing such loss, injury, or damage. 

[401.18] The issues you must decide on Betty Jones’ claim against 

Rachel Rowe are whether Rachel Rowe was negligent in the operation of her 

vehicle, and, if so, whether that negligence was a legal cause of the loss, injury, 

or damage to Betty Jones. 

[401.21] If the greater weight of the evidence does not support Betty 

Jones’ claim, your verdict on that claim should be for Rachel Rowe. 

Similarly, the issues for your determination on the claim of Rachel Rowe 

against Betty Jones are whether Betty Jones was negligent in the operation her 

vehicle, and, if so, whether such negligence was a legal cause of loss, injury, or 

damage to Rachel Rowe.  

If the greater weight of the evidence does not support Rachel Rowe’s 

claim, then your verdict on that claim should be for Betty Jones. 

If the greater weight of the evidence supports the claim of Betty Jones, and 

shows that the negligence of Rachel Rowe was a legal cause of loss, injury, or 

damage to Betty Jones, but does not support the claim of Rachel Rowe, your 

verdict should be for Betty Jones in the total amount of her damages. 

Similarly, if the greater weight of the evidence supports the claim of 

Rachel Rowe and shows that the negligence of Betty Jones was a legal cause of 

loss, injury, or damage to Rachel Rowe, but does not support the claim of Betty 
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Jones, your verdict should be for Rachel Rowe in the total amount of her 

damages. 

If, however, the greater weight of the evidence shows that both Betty Jones 

and Rachel Rowe were negligent, and that the negligence of each contributed as 

a legal cause of loss, injury, or damage to each, you should determine what 

percentage of the total negligence of both parties to this action was caused 
byyou apportion to each of them. 

[501.1(b)]  If your verdict is for Rachel Rowe on the claim of Betty Jones 

you will not consider the matter of Betty Jones’ damages. Similarly, if your 

verdict is for Betty Jones on the claim of Rachel Rowe, you will not consider the 

matter of Rachel Rowe’s damages. But if the greater weight of the evidence 

supports the claim of either Betty Jones or Rachel Rowe, or both of their claims, 

you should determine and write on the verdict form, in dollars, the total amount 

of loss, injury, or damages which the greater weight of the evidence shows will 

fairly and adequately compensate the claimant for such loss, injury, or damage, 

including any damages the claimant is reasonably certain to incur or experience 

in the future. You shall consider the following elements: 

[501.2(a)] Any bodily injury sustained, any resulting pain and suffering, 

disability or physical impairment, disfigurement, mental anguish, 

inconvenience or loss of capacity for the enjoyment of life experienced in the 

past, or to be experienced in the future. There is no exact standard for 

measuring such damage. The amount should be fair and just, in the light of 

the evidence. 

[501.2(b)] The reasonable expense of hospitalization and medical care 

and treatment necessarily or reasonably obtained in the past, or to be so 

obtained in the future. 

[501.2(c)] Any earnings lost in the past, and any loss of ability to earn 

money in the future. 

[501.2(h)] Any damage to Betty Jones’ or Rachel Rowe’s automobile. 

The measure of such damage is the reasonable cost of repair, if it was 

practicable to repair the automobile, with due allowance for any difference 

between its value immediately before the collision and its value after repair. 

You shall also take into consideration any loss for towing or storage charges 

and by being deprived of the use of her automobile during the period 

reasonably required for its repair. 
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[501.4] In determining the total amount of damages, you should not 

make any reduction because of the negligence, if any, of Betty Jones and/or 

Rachel Rowe. The court will enter a judgment based on your verdict and, if 

you find that either Betty Jones and/or Rachel Rowe were negligent in any 

degree, the court, in entering judgment, will reduce the total amount of 

damages by the percentage of negligence, which you find was caused byyou 

apportion to Betty Jones and/or Rachel Rowe. 

[501.6] If the greater weight of the evidence shows that either Betty 

Jones and/or Rachel Rowe have been permanently injured, you may consider 

her life expectancy. The mortality tables received in evidence may be 

considered in determining how long Betty Jones and/or Rachel Rowe may be 

expected to live. Mortality tables are not binding on you, but may be 

considered together with other evidence in the case bearing on Betty Jones’ 

and/or Rachel Rowe’s health, age and physical condition, before and after the 

injury, in determining the probable length of her life. 

[501.7] Any amount of damages which you allow for future medical 

expenses or loss of ability to earn money in the future should be reduced to its 

present money value, and only the present money value of these future 

economic damages should be included in your verdict. The present money 

value of future economic damages is the sum of money needed now which, 

together with what that sum will earn in the future, will compensate Betty 

Jones and/or Rachel Rowe for these losses as they are actually experienced in 

future years.  

[601.1] In deciding this case, it is your duty as jurors to decide the 

issues, and only those issues, that I submit for your determination and to 

answer certain questions I ask you to answer on a special form, called a 

verdict form. You must come to an agreement about what your answers will 

be. Your agreed-upon answers to my questions are called your jury verdict. 

In reaching your verdict, you must think about and weigh the testimony 

and any documents, photographs, or other material that has been received in 

evidence. You may also consider any facts that were admitted or agreed to by 

the lawyers. Your job is to determine what the facts are. You may use reason 

and common sense to reach conclusions. You may draw reasonable inferences 

from the evidence. But you should not guess about things that were not 

covered here. And, you must always apply the law as I have explained it to 

you.  
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[601.2(a)] Let me speak briefly about witnesses. In evaluating the 

believability of any witness and the weight you will give the testimony of any 

witness, you may properly consider the demeanor of the witness while 

testifying; the frankness or lack of frankness of the witness; the intelligence of 

the witness; any interest the witness may have in the outcome of the case; the 

means and opportunity the witness had to know the facts about which the 

witness testified; the ability of the witness to remember the matters about 

which the witness testified; and the reasonableness of the testimony of the 

witness, considered in the light of all the evidence in the case and in the light 

of your own experience and common sense. 

[601.2(b)] Some of the testimony before you was in the form of opinions 

about certain technical subjects. 

You may accept such opinion testimony, reject it, or give it the weight 

you think it deserves, considering the knowledge, skill, experience, training, or 

education of the witness, the reasons given by the witness for the opinion 

expressed, and all the other evidence in the case. 

[601.5] That is the law you must follow in deciding this case. The 

attorneys for the parties will now present their final arguments. When they 

are through, I will have a few final instructions about your deliberations.  

Following closing arguments, the final instructions are given: 

[700] Members of the jury, you have now heard all the evidence, my 

instructions on the law that you must apply in reaching your verdict, and the 

closing arguments of the attorneys. You will shortly retire to the jury room to 

decide this case. Before you do so, I have a few last instructions for you. 

You will have in the jury room all of the evidence that was received 

during the trial. In reaching your decision, do not do any research on your 

own or as a group. Do not use dictionaries, the Internet, or other reference 

materials. Do not investigate the case or conduct any experiments. Do not 

contact anyone to assist you, such as a family accountant, doctor, or lawyer. 

Do not visit or view the scene of any event involved in this case. If you happen 

to pass by the scene, do not stop or investigate. All jurors must see or hear the 

same evidence at the same time. Do not read, listen to, or watch any news 

accounts of this trial.  
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Any notes you have taken during the trial may be taken to the jury 

room for use during your discussions. Your notes are simply an aid to your 

own memory, and neither your notes nor those of any other juror are binding 

or conclusive. Your notes are not a substitute for your own memory or that of 

other jurors. Instead, your verdict must result from the collective memory 

and judgment of all jurors based on the evidence and testimony presented 

during the trial.  

At the conclusion of the trial, the bailiff will collect all of your notes, and 

immediately destroy themwhich will be immediately destroyed. No one will 

ever read your notes. 

In reaching your verdict, do not let bias, sympathy, prejudice, public 

opinion, or any other sentiment for or against any party to influence your 

decision. Your verdict must be based on the evidence that has been received 

and the law on which I have instructed you. 

Reaching a verdict is exclusively your job. I cannot participate in that 

decision in any way and you should not guess what I think your verdict should 

be from something I may have said or done. You should not think that I 

prefer one verdict over another. Therefore, in reaching your verdict, you 

should not consider anything that I have said or done, except for my specific 

instructions to you. 

Pay careful attention to all the instructions that I gave you for that is the 

law that you must follow. You will have a copy of my instructions with you 

when you go to the jury room to deliberate. All the instructions are important 

and you must consider all of them together. There are no other laws that 

apply to this case and even if you do not agree with these laws, you must use 

them in reaching your decision in this case. 

When you go to the jury room, the first thing you should do is choose a 

presiding juror. The presiding juror should see to it that your discussions are 

orderly and that everyone has a fair chance to be heard. 

It is your duty to talk with one another in the jury room and to consider 

the views of all the jurors. Each of you must decide the case for yourself, but 

only after you have considered the evidence with the other members of the 

jury. Feel free to change your mind if you are convinced that your position 

should be different. You should all try to agree. But do not give up your 
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honest beliefs just because the others think differently. Keep an open mind so 

that you and your fellow jurors can easily share ideas about the case.  

I will give you a verdict form with questions you must answer. I have 

already instructed you on the law that you are to use in answering these 

questions. You must follow my instructions and the form carefully. You must 

consider each question separately. Please answer the questions in the order 

they appear. After you answer a question, the form tells you what to do next. I 

will now read the form to you: (read form of verdict) 

Your verdict must be unanimous, that is, your verdict must be agreed to 

by each of you. When you are finished filling out the form, your presiding 

juror must write the date and sign it at the bottom. Return the form to the 

bailiff.  

If any of you need to communicate with me for any reason, write me a 

note and give it to the bailiff. In your note, do not disclose any vote or split or 

the reason for the communication. 

You may now retire to decide your verdict. 

Special Verdict Form 

VERDICT 

We, the jury, return the following verdict: 

1. Was there negligence on the part of RACHEL ROWE which was 

a legal cause of damage to BETTY JONES? 

YES     NO     

2. Was there negligence on the part of BETTY JONES which was a 

legal cause of damage to RACHEL ROWE? 

YES     NO     

If your answers to questions 1 and 2 are both NO, your verdict on each claim is for 

the defendant, and you should not proceed further except to date and sign this 

verdict form and return it to the courtroom. If your answer to either question 1 or 2 

is YES, please answer question 3. 
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3. State the percentage of any negligence that you chargeapportion 

to: 

Rachel Rowe    % 

 

Betty Jones      % 

 

Total must be 100% 

Your answers to question 3 must total 100%, and should include a zero for 

any party you found not negligent in answer to questions 1 and 2. Please answer 

question 4 only if your answer to question 1 is YES. Answer question 5 only if 

your answer to question 2 is YES. 

In determining the amount of damages, do not make any reduction because 

of the negligence, if any, of BETTY JONES and/or RACHEL ROWE. If you find 

that BETTY JONES and/or RACHEL ROWE were to any extent negligent, the 

court in entering judgment will make an appropriate reduction in the damages 

awarded. 

Please answer questions 4, 5, 6 and 7. 

DAMAGES OF BETTY JONES 

4. What is the total amount of BETTY JONES’  

damages for lost earnings in the past, loss of earning  

capacity in the future, medical expenses incurred in  

the past, medical expenses to be incurred in the future?  $    

5. What is the total amount of BETTY JONES’  

damages for pain and suffering, disability, physical  

impairment, disfigurement, mental anguish,  

inconvenience, aggravation of a disease or physical  

defect, and loss of capacity for the enjoyment of life  

sustained in the past and to be sustained in the future?  $    

TOTAL DAMAGES OF BETTY JONES 

(add lines 4 and 5)       $    

DAMAGES OF RACHEL ROWE 
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6. What is the total amount of RACHEL  

ROWE’S damages for lost earnings in the past,  

loss of earning capacity in the future, medical  

expenses incurred in the past, medical expenses  

to be incurred in the future?       $    

7. What is the total amount of RACHEL  

ROWE’S damages for pain and suffering, disability,  

physical impairment, disfigurement, mental anguish,  

inconvenience, aggravation of a disease or physical  

defect and loss of capacity for the enjoyment of life  

sustained in the past and to be sustained in the future?  $    

TOTAL DAMAGES OF RACHEL ROWE 

(add lines 6 and 7)       $    

SO SAY WE ALL, this            day of    , 2   

 

       

FOREPERSON 

 

 

MODEL INSTRUCTION NO. 5 

Injury in three-car collision; settlement with injured party by one tortfeasor; 

independent contribution claim by him against others; reasonableness of 

settlement as well as liability contested  

Facts of the hypothetical case: 

John Adams, driver of one of three vehicles involved in a collision, pre-

sented a claim for his injuries to Marvel Transport Co., owner of one of the other 

vehicles. Marvel, taking into consideration Adams’ injuries, his comparative 

negligence and its potential exposure, paid Adams $75,000.00 and obtained a 

general release of all responsible persons. Marvel then sued the owner of the other 

vehicle, Perishable Produce, Inc., for contribution. The issues to be resolved by the 

jury are whether Perishable’s driver was negligent in contributing to Adams’ 

injuries, whether the amount paid by Marvel was reasonable and, if Perishable’s 
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driver was negligent, the relative degrees of responsibility of Marvel and 

Perishable. 

The court’s instruction: 

The committee assumes that the court will give these instructions at the 

beginning of the case and that these instructions will be given again before final 

argument. When given at the beginning of the case, 202.1 will be used in lieu of 

412.3 and these instructions will be followed by the applicable portions of 202.2 

through 202.5. See Model Instruction No. 1 for a full illustration of an instruction 

at the beginning of the case.  

[412.3] Members of the jury, you have now heard and received all of the 

evidence in this case. I am now going to tell you about the rules of law that you 

must use in reaching your verdict. You will recall at the beginning of the case 

I told you that if, at the end of the case I decided that different law applies, I 

would tell you so. These instructions are, however, the same as what I gave you 

at the beginning and it is these rules of law that you must now follow. When I 

finish telling you about the rules of law, the attorneys will present their final 

arguments and you will then retire to decide your verdict.  

[412.4] The claims and defenses in this case are as follows. Marvel 

Transport Co. seeks to recover from Perishable Produce, Inc., part of the sum 

of $75,000.00, which Marvel Transport Co. paid John Adams to satisfy the 

claim of John Adams resulting from his injury in the three vehicle accident 

involving John Adams, and vehicles owned by Marvel Transport Co. and 

Perishable Produce, Inc. Marvel Transport Co. claims that Perishable 

Produce, Inc. was partly negligent in causing the collision.  

Perishable Produce, Inc. denies that claim. 

Marvel Transport Co. must prove its claim by the greater weight of the 

evidence. I will now define some of the terms you will use in deciding this case. 

[412.5] “Greater weight of the evidence” means the more persuasive and 

convincing force and effect of the entire evidence in the case.  

[412.6] Negligence is the failure to use reasonable care, which is the care 

that a reasonably careful person would use under like circumstances. 

Negligence is doing something that a reasonably careful person would not do 
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under like circumstances or failing to do something that a reasonably careful 

person would do under like circumstances.  

[412.7(a)] Negligence is a legal cause of loss, injury, or damage if it 

directly and in natural and continuous sequence produces or contributes 

substantially to producing such loss, injury, or damage, so that it can 

reasonably be said that, but for the negligence, the loss, injury, or damage 

would not have occurred. 

[412.7(b)] In order to be regarded as a legal cause of loss, injury, or 

damage negligence need not be the only cause. Negligence may be a legal 

cause of loss, injury, or damage even though it operates in combination with 

the act of another or some other cause if the negligence contributes sub-

stantially to producing such loss, injury, or damage.  

[412.8] The issues for you to decide are whether Tom Jones, the 

employee of Perishable, was negligent in his operation of Perishable’s truck, 

which was involved in the collision and, if so, whether such negligence was a 

legal cause of injury or damage to John Adams. 

If the greater weight of the evidence does not support the claim of 

Marvel Transport Co. against Perishable Produce, Inc., your verdict should 

be for Perishable Produce, Inc. 

However, if the greater weight of the evidence supports the claim of 

Marvel Transport Co., you should also determine whether the amount of 

money paid by Marvel Transport Co. to John Adams was reasonable under 

all of the circumstances shown by the evidence. If the greater weight of the 

evidence shows that the amount of money paid by Marvel Transport to John 

Adams did not exceed a reasonable amount under all of the circumstances, 

you should so find by your verdict. However, if the amount of money paid by 

Marvel Transport Co. to John Adams exceeded a reasonable amount, you 

should determine the amount which would have been reasonable under all of 

the circumstances for Marvel Transport Co. to pay to John Adams in 

settlement. The court will then determine the amount that Marvel Transport 

Co. will recover from Perishable Produce, Inc. 

In deciding whether the amount of money paid by Marvel Transport 

Co. to John Adams was reasonable, I instruct you that John Adams would 

have been able to sue Marvel Transport Co. for an amount of money that 

would fairly and adequately compensate him for his loss, injury, and damage, 
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including any damage that John Adams would have been reasonably certain 

to incur or experience in the future, for the following elements: 

[501.2(a)] Any bodily injury sustained by John Adams and any resulting 

pain and suffering, disability or physical impairment, disfigurement, mental 

anguish, inconvenience or loss of capacity for the enjoyment of life that he had 

experienced in the past, or would have experienced in the future. There is no 

exact standard for measuring such damage. The amount would have had to 

have been fair and just, in the light of the evidence about his injuries. 

[501.2(b)] The reasonable expense of hospitalization and medical care 

and treatment necessarily or reasonably obtained by John Adams in the past, 

or to be so obtained by him in the future. 

[501.2(c)] Any earnings John Adams lost in the past, and any loss of 

ability to earn money he had in the future. 

[501.2(h)] Any damage to John Adams’ automobile. The measure of 

such damage is the reasonable cost of repair, if it was practicable to repair the 

automobile, with due allowance for any difference between its value 

immediately before the collision and its value after repair. It would also 

include any loss John Adams sustained for towing or storage charges and 

from being deprived of the use of his automobile during the period reasonably 

required for its repair. 

[601.1] In deciding this case, it is your duty as jurors to decide the 

issues, and only those issues, that I submit for your determination and to 

answer certain questions I ask you to answer on a special form, called a 

verdict form. You must come to an agreement about what your answers will 

be. Your agreed-upon answers to my questions are called your jury verdict. 

In reaching your verdict, you must think about and weigh the testimony 

and any documents, photographs, or other material that has been received in 

evidence. You may also consider any facts that were admitted or agreed to by 

the lawyers. Your job is to determine what the facts are. You may use reason 

and common sense to reach conclusions. You may draw reasonable inferences 

from the evidence. But you should not guess about things that were not 

covered here. And, you must always apply the law as I have explained it to 

you.  
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[601.2(a)] Let me speak briefly about witnesses. In evaluating the 

believability of any witness and the weight you will give the testimony of any 

witness, you may properly consider the demeanor of the witness while 

testifying; the frankness or lack of frankness of the witness; the intelligence of 

the witness; any interest the witness may have in the outcome of the case; the 

means and opportunity the witness had to know the facts about which the 

witness testified; the ability of the witness to remember the matters about 

which the witness testified; and the reasonableness of the testimony of the 

witness, considered in the light of all the evidence in the case and in the light 

of your own experience and common sense. 

[601.2(b)] Some of the testimony before you was in the form of opinions 

about certain technical subjects. 

You may accept such opinion testimony, reject it, or give it the weight 

you think it deserves, considering the knowledge, skill, experience, training, or 

education of the witness, the reasons given by the witness for the opinion 

expressed, and all the other evidence in the case. 

[601.5] That is the law you must follow in deciding this case. The 

attorneys for the parties will now present their final arguments. When they 

are through, I will have a few final instructions about your deliberations.  

Following closing arguments, the final instructions are given: 

[700] Members of the jury, you have now heard all the evidence, my 

instructions on the law that you must apply in reaching your verdict, and the 

closing arguments of the attorneys. You will shortly retire to the jury room to 

decide this case. Before you do so, I have a few last instructions for you. 

You will have in the jury room all of the evidence that was received 

during the trial. In reaching your decision, do not do any research on your 

own or as a group. Do not use dictionaries, the Internet, or other reference 

materials. Do not investigate the case or conduct any experiments. Do not 

contact anyone to assist you, such as a family accountant, doctor, or lawyer. 

Do not visit or view the scene of any event involved in this case. If you happen 

to pass by the scene, do not stop or investigate. All jurors must see or hear the 

same evidence at the same time. Do not read, listen to, or watch any news 

accounts of this trial. 
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Any notes you have taken during the trial may be taken to the jury 

room for use during your discussions. Your notes are simply an aid to your 

own memory, and neither your notes nor those of any other juror are binding 

or conclusive. Your notes are not a substitute for your own memory or that of 

other jurors. Instead, your verdict must result from the collective memory 

and judgment of all jurors based on the evidence and testimony presented 

during the trial.  

At the conclusion of the trial, the bailiff will collect all of your notes, and 

immediately destroy themwhich will be immediately destroyed. No one will 

ever read your notes. 

In reaching your verdict, do not let bias, sympathy, prejudice, public 

opinion, or any other sentiment for or against any party to influence your 

decision. Your verdict must be based on the evidence that has been received 

and the law on which I have instructed you. 

Reaching a verdict is exclusively your job. I cannot participate in that 

decision in any way and you should not guess what I think your verdict should 

be from something I may have said or done. You should not think that I 

prefer one verdict over another. Therefore, in reaching your verdict, you 

should not consider anything that I have said or done, except for my specific 

instructions to you. 

Pay careful attention to all the instructions that I gave you for that is the 

law that you must follow. You will have a copy of my instructions with you 

when you go to the jury room to deliberate. All the instructions are important 

and you must consider all of them together. There are no other laws that 

apply to this case and even if you do not agree with these laws, you must use 

them in reaching your decision in this case. 

When you go to the jury room, the first thing you should do is choose a 

presiding juror. The presiding juror should see to it that your discussions are 

orderly and that everyone has a fair chance to be heard.  

It is your duty to talk with one another in the jury room and to consider 

the views of all the jurors. Each of you must decide the case for yourself, but 

only after you have considered the evidence with the other members of the 

jury. Feel free to change your mind if you are convinced that your position 

should be different. You should all try to agree. But do not give up your 
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honest beliefs just because the others think differently. Keep an open mind so 

that you and your fellow jurors can easily share ideas about the case.  

I will give you a verdict form with questions you must answer. I have 

already instructed you on the law that you are to use in answering these 

questions. You must follow my instructions and the form carefully. You must 

consider each question separately. Please answer the questions in the order 

they appear. After you answer a question, the form tells you what to do next. I 

will now read the form to you: (read form of verdict) 

Your verdict must be unanimous, that is, your verdict must be agreed to 

by each of you. When you are finished filling out the form, your presiding 

juror must write the date and sign it at the bottom. Return the form to the 

bailiff.  

If any of you need to communicate with me for any reason, write me a 

note and give it to the bailiff. In your note, do not disclose any vote or split or 

the reason for the communication. 

You may now retire to decide your verdict. 

Special Verdict Form 

VERDICT 

We, the jury, return the following verdict: 

1. Was there negligence on the part of Tom Jones, the driver of the 

truck owned by Defendant, PERISHABLE PRODUCE, INC., which was a 

legal cause of damage to John Adams? 

YES     NO     

If your answer to question 1 is NO, your verdict is for defendant, and 

you should not proceed further except to date and sign this verdict form and 

return it to the courtroom. If your answer to question 1 is YES, please answer 

question 2. 

2. State the percentage of any negligence, which was a legal cause of 

damage to John Adams, that you chargeapportion to: 
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Tom Jones (Perishable Produce 

Inc.’s driver)      % 

Frank Foot (Marvel Transport 

Co. driver)        % 

   Total must be 100% 

Please answer question 3. 

3. Did MARVEL TRANSPORT CO. payment of $75,000.00 to 

Adams exceed a reasonable settlement under all of the circumstances? 

YES     NO     

If your answer to question 3 is NO, do not proceed further except to 

date and sign this verdict form and return it to the courtroom. If your answer 

to question 3 is YES, please answer question 4. 

4. What would have been a reasonable settlement, under all of the 

circumstances, for MARVEL TRANSPORT COMPANY to pay Adams? 

        $    

SO SAY WE ALL, this            day of    , 2   

       

FOREPERSON 

 

 

 

MODEL INSTRUCTION NO. 6 

Claimant suing three alleged joint tortfeasors; comparative negligence in 

issue; contribution shares to be determined in action 

Facts of the hypothetical case: 

Mary Smith was injured while driving her car, which was involved in a four-

car pile-up. She filed suit against the drivers of the other vehicles—Ron Rowe, 

Sally Jones and Tom Torpor—alleging that their combined negligence caused the 

pile-up and her injuries. All defendants have asserted that the negligence of Smith 

contributed to her injuries. The defendants filed cross-claims raising the issue of 
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contribution. The court has determined that a single verdict can conveniently 

determine the contribution shares of the defendants found to be liable to Smith. 

The court’s instruction: 

The committee assumes that the court will give these instructions at the 

beginning of the case and that these instructions will be given again before final 

argument. When given at the beginning of the case, 202.1 will be used in lieu of 

401.1 and these instructions will be followed by the applicable portions of 202.2 

through 202.5. See Model Instruction No. 1 for a full illustration of an instruction 

at the beginning of the case.  

[401.1] Members of the jury, you have now heard and received all of the 

evidence in this case. I am now going to tell you about the rules of law that you 

must use in reaching your verdict. You will recall at the beginning of the case 

I told you that if, at the end of the case I decided that different law applies, I 

would tell you so. These instructions are, however, the same as what I gave you 

at the beginning and it is these rules of law that you must now follow. When I 

finish telling you about the rules of law, the attorneys will present their final 

arguments and you will then retire to decide your verdict.  

[401.2] The claims and defenses in this case are as follows. Mary Smith 

claims that Ron Rowe and/or Sally Jones and/or Tom Torpor were negligent 

in the operation of their vehicles, which caused her harm.  

Ron Rowe, Sally Jones and Tom Torpor each deny that claim and they 

each also claim that Mary Smith was herself negligent in the operation of her 

vehicle, which caused her harm. 

The parties must prove their claims by the greater weight of the 

evidence. I will now define some of the terms you will use in deciding this case. 

[401.3] “Greater weight of the evidence” means the more persuasive and 

convincing force and effect of the entire evidence in the case.  

[401.4] Negligence is the failure to use reasonable care, which is the care 

that a reasonably careful person would use under like circumstances. 

Negligence is doing something that a reasonably careful person would not do 

under like circumstances or failing to do something that a reasonably careful 

person would do under like circumstances.  
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[401.12(a)] Negligence is a legal cause of loss, injury, or damage if it 

directly and in natural and continuous sequence produces or contributes 

substantially to producing such loss, injury, or damage, so that it can 

reasonably be said that, but for the negligence, the loss, injury, or damage 

would not have occurred. 

[401.12(b)] In order to be regarded as a legal cause of loss, injury, or 

damage negligence need not be the only cause. Negligence may be a legal 

cause of loss, injury, or damage even though it operates in combination with 

the act of another or some other cause if the negligence contributes 

substantially to producing such loss, injury, or damage.  

[401.18(b)] The issues you must decide on Mary Smith’s claim against 

Ron Rowe and/or Sally Jones and/or Tom Torpor are whether any one or more 

of those defendants were negligent in the operation of the vehicles they were 

driving; and, if so, whether such negligence was a legal cause of loss, injury, or 

damage to Mary Smith. 

[401.21] If the greater weight of the evidence does not support the claim 

of Mary Smith against a particular defendant, then your verdict should be for 

that defendant. 

[401.22] If, however, the greater weight of the evidence supports Mary 

Smith’s claim against one or more of the defendants, then you shall consider 

the defense raised by the defendants. 

[401.22(a)] On that defense, the issue for you to decide is whether Mary 

Smith was herself negligent in the operation of her vehicle and, if so, whether 

that negligence was a contributing legal cause of injury or damage to Mary 

Smith. 

[401.23] If the greater weight of the evidence does not support the 

defense of the defendants and the greater weight of the evidence supports 

Mary Smith’s claim against one or more of the defendants, then your verdict 

should be for Mary Smith against those particular defendants and you should 

then decide and write on the verdict form what percentage of the total 

negligence of those defendants was caused byyou apportion to each defendant. 

If, however, the greater weight of the evidence shows that both Mary 

Smith and one or more of the defendants were negligent and that the 

negligence of each contributed as a legal cause of loss, injury, or damage 
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sustained by Mary Smith, you should decide and write on the verdict form 

what percentage of the total negligence of all parties to this action was caused 

byyou apportion to each of them. 

[501.1(b)] If your verdict is for the defendants you will not consider the 

matter of damages. But if the greater weight of the evidence supports Mary 

Smith’s claim against one or more of the defendants, you should determine and 

write on the verdict form, in dollars, the total amount of loss, injury, or 

damage, which the greater weight of the evidence shows will fairly and 

adequately compensate her for her loss, injury or damage, including any 

damages that Mary Smith is reasonably certain to incur or experience in the 

future. You shall consider the following elements: 

[501.2(a)] Any bodily injury sustained, any resulting pain and suffering, 

disability or physical impairment, disfigurement, mental anguish, incon-

venience or loss of capacity for the enjoyment of life experienced in the past, 

or to be experienced in the future. There is no exact standard for measuring 

such damage. The amount should be fair and just, in the light of the evidence. 

[501.2(b)] The reasonable expense of hospitalization and medical care 

and treatment necessarily or reasonably obtained in the past, or to be so 

obtained in the future. 

[501.2(c)] Any earnings lost in the past, and any loss of ability to earn 

money in the future. 

[501.2(h)] Any damage to Mary Smith’s automobile. The measure of 

such damage is the reasonable cost of repair, if it was practicable to repair the 

automobile, with due allowance for any difference between its value 

immediately before the collision and its value after repair. You shall also take 

into consideration any loss Mary Smith sustained for towing or storage 

charges and by being deprived of the use of her automobile during the period 

reasonably required for its repair. 

[501.4] In determining the total amount of damages, you should not 

make any reduction because of the negligence, if any, of Mary Smith. The 

court will enter a judgment based on your verdict and, if you find that Mary 

Smith was negligent in any degree, the court, in entering judgment, will 

reduce the total amount of damages by the percentage of negligence which 

you find was caused byyou apportion to Mary Smith. 
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[501.6] If the greater weight of the evidence shows that Mary Smith has 

been permanently injured, you may consider her life expectancy. The 

mortality tables received in evidence may be considered in determining how 

long Mary Smith may be expected to live. Mortality tables are not binding on 

you, but may be considered together with other evidence in the case bearing 

on Mary Smith’s health, age and physical condition, before and after the 

injury, in determining the probable length of her life. 

[501.7] Any amount of damages which you allow for future medical 

expenses or loss of ability to earn money in the future should be reduced to its 

present money value, and only the present money value of these future 

economic damages should be included in your verdict. The present money 

value of future economic damages is the sum of money needed now which, 

together with what that sum will earn in the future, will compensate Mary 

Smith for these losses as they are actually experienced in future years.  

[501.9] Even if you determine that more than one of the defendants were 

negligent, you should determine Mary Smith’s damages in a single total 

amount, and write that amount, in dollars, on the verdict form. 

[601.1] In deciding this case, it is your duty as jurors to decide the 

issues, and only those issues, that I submit for your determination and to 

answer certain questions I ask you to answer on a special form, called a 

verdict form. You must come to an agreement about what your answers will 

be. Your agreed-upon answers to my questions are called your jury verdict. 

In reaching your verdict, you must think about and weigh the testimony 

and any documents, photographs, or other material that has been received in 

evidence. You may also consider any facts that were admitted or agreed to by 

the lawyers. Your job is to determine what the facts are. You may use reason 

and common sense to reach conclusions. You may draw reasonable inferences 

from the evidence. But you should not guess about things that were not 

covered here. And, you must always apply the law as I have explained it to 

you. 

[601.2(a)] Let me speak briefly about witnesses. In evaluating the 

believability of any witness and the weight you will give the testimony of any 

witness, you may properly consider the demeanor of the witness while 

testifying; the frankness or lack of frankness of the witness; the intelligence of 

the witness; any interest the witness may have in the outcome of the case; the 
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means and opportunity the witness had to know the facts about which the 

witness testified; the ability of the witness to remember the matters about 

which the witness testified; and the reasonableness of the testimony of the 

witness, considered in the light of all the evidence in the case and in the light 

of your own experience and common sense. 

[601.2(b)] Some of the testimony before you was in the form of opinions 

about certain technical subjects. 

You may accept such opinion testimony, reject it, or give it the weight 

you think it deserves, considering the knowledge, skill, experience, training, or 

education of the witness, the reasons given by the witness for the opinion 

expressed, and all the other evidence in the case. 

[601.5] That is the law you must follow in deciding this case. The 

attorneys for the parties will now present their final arguments. When they 

are through, I will have a few final instructions about your deliberations.  

Following closing arguments, the final instructions are given: 

[700] Members of the jury, you have now heard all the evidence, my 

instructions on the law that you must apply in reaching your verdict and the 

closing arguments of the attorneys. You will shortly retire to the jury room to 

decide this case. Before you do so, I have a few last instructions for you. 

You will have in the jury room all of the evidence that was received 

during the trial. In reaching your decision, do not do any research on your 

own or as a group. Do not use dictionaries, the Internet, or other reference 

materials. Do not investigate the case or conduct any experiments. Do not 

contact anyone to assist you, such as a family accountant, doctor, or lawyer. 

Do not visit or view the scene of any event involved in this case. If you happen 

to pass by the scene, do not stop or investigate. All jurors must see or hear the 

same evidence at the same time. Do not read, listen to, or watch any news 

accounts of this trial. 

Any notes you have taken during the trial may be taken to the jury 

room for use during your discussions. Your notes are simply an aid to your 

own memory, and neither your notes nor those of any other juror are binding 

or conclusive. Your notes are not a substitute for your own memory or that of 

other jurors. Instead, your verdict must result from the collective memory 
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and judgment of all jurors based on the evidence and testimony presented 

during the trial.  

At the conclusion of the trial, the bailiff will collect all of your notes, and 

immediately destroy themwhich will be immediately destroyed. No one will 

ever read your notes. 

In reaching your verdict, do not let bias, sympathy, prejudice, public 

opinion or any other sentiment for or against any party to influence your 

decision. Your verdict must be based on the evidence that has been received 

and the law on which I have instructed you. 

Reaching a verdict is exclusively your job. I cannot participate in that 

decision in any way and you should not guess what I think your verdict should 

be from something I may have said or done. You should not think that I 

prefer one verdict over another. Therefore, in reaching your verdict, you 

should not consider anything that I have said or done, except for my specific 

instructions to you. 

Pay careful attention to all the instructions that I gave you for that is the 

law that you must follow. You will have a copy of my instructions with you 

when you go to the jury room to deliberate. All the instructions are important 

and you must consider all of them together. There are no other laws that 

apply to this case and even if you do not agree with these laws, you must use 

them in reaching your decision in this case. 

When you go to the jury room, the first thing you should do is choose a 

presiding juror. The presiding juror should see to it that your discussions are 

orderly and that everyone has a fair chance to be heard.  

It is your duty to talk with one another in the jury room and to consider 

the views of all the jurors. Each of you must decide the case for yourself, but 

only after you have considered the evidence with the other members of the 

jury. Feel free to change your mind if you are convinced that your position 

should be different. You should all try to agree. But do not give up your 

honest beliefs just because the others think differently. Keep an open mind so 

that you and your fellow jurors can easily share ideas about the case.  

I will give you a verdict form with questions you must answer. I have 

already instructed you on the law that you are to use in answering these 

questions. You must follow my instructions and the form carefully. You must 
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consider each question separately. Please answer the questions in the order 

they appear. After you answer a question, the form tells you what to do next. I 

will now read the form to you: (read form of verdict) 

Your verdict must be unanimous, that is, your verdict must be agreed to 

by each of you. When you are finished filling out the form, your presiding 

juror must write the date and sign it at the bottom. Return the form to the 

bailiff.  

If any of you need to communicate with me for any reason, write me a 

note and give it to the bailiff. In your note, do not disclose any vote or split or 

the reason for the communication. 

You may now retire to decide your verdict. 

Special Verdict Form 

VERDICT 

We, the jury, return the following verdict: 

1. Was there negligence on the part of any of the defendants, which 

was a legal cause of damage to Plaintiff, Mary Smith? 

RON ROWE  YES    NO    

SALLY JONES  YES    NO    

TOM TORPOR  YES    NO    

If your answer to question 1 is NO as to all defendants, your verdict is 

for the defendants, and you should not proceed further except to date and sign 

this verdict form and return it to the courtroom. If your answer to question 1 

is YES as to any of the defendants, please answer question 2. 

2. Was there negligence on the part of Plaintiff, MARY SMITH, 

which was a legal cause of her damage? 

YES     NO     

Please answer question 3. 
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3. State the percentage of any negligence, which was a legal cause of 

damage to Plaintiff, Mary Smith, that you chargeapportion to: 

Ron Rowe    % 

 

Sally Jones    % 

 

Tom Torpor   % 

 

Mary Smith   % 

 

  Total must be 100% 

Your answers to question 3 must total 100%, and should include a zero 

for any person you found not negligent in answer to questions 1 and 2. 

In determining the amount of any damages, do not make any reduction 

because of the negligence, if any, of Plaintiff, MARY SMITH. If you find 

Plaintiff, MARY SMITH, was negligent in any degree, the court, in entering 

judgment, will reduce MARY SMITH’S total amount of damages (100%) by 

the percentage of negligence that you find was caused byapportion to MARY 

SMITH. 

Please answer questions 4 and 5. 

4. What is the total amount of MARY  

SMITH’S damages for lost earnings in the past,  

loss of earning capacity in the future, medical  

expenses incurred in the past, medical expenses  

to be incurred in the future?      $    

5. What is the total amount of MARY  

SMITH’S damages for pain and suffering, disability,  

physical impairment, disfigurement, mental anguish,  

inconvenience, aggravation of a disease or physical  

defect, and loss of capacity for the enjoyment of life  

sustained in the past and to be sustained in the future?  $    

TOTAL DAMAGES OF MARY SMITH 

(add lines 4 and 5)       $    

SO SAY WE ALL, this            day of     , 2   
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FOREPERSON 

 

 

FORM 1. MODEL FORM OF VERDICT FOR GENERAL NEGLIGENCE 

WITH APPORTIONMENT OF FAULT 

VERDICT 

We, the jury, return the following verdict: 

1. Was there negligence on the part of (defendant) which was a legal 

cause of [loss] [injury] [or] [damage] to (claimant) (decedent)? 

YES     NO     

If your answer to question 1 is NO, your verdict is for defendant, and 

you should not proceed further except to date and sign this verdict form and 

return it to the courtroom. If your answer to question 1 is YES, please answer 

question 2. 

2. Was there negligence on the part of (claimant) (decedent) which 

was a legal cause of [his] [her] [loss] [injury] [or] [damage]? 

YES     NO     

Please answer question 3. 

3. Was there [negligence] [(specify other type of conduct)] on the part 

of (identify additional person or entity) which was a contributing legal cause of 

[loss] [injury] [or] [damage] to (claimant) (decedent)? 

YES     NO     

This question should be repeated, and the question numbers adjusted 

accordingly, for each additional person or entity as to which the evidence is 

sufficient to permit the jury to apportion fault. 

Please answer question 4. 
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4. State the percentage of any negligence [or fault], which was a legal 

cause of [loss] [injury] [or] [damage] to (claimant) (decedent) that you 

chargeapportion to: 

(defendant)     __________% 

(identify additional 

person or entity)    __________% 

(claimant)     __________% 

Total must be 100% 

(Note: For any response of “NO” to question 1, 2, or 3, place a zero as to 

that person [or entity] in answering question 4.) 

If the evidence is sufficient to permit the jury to apportion fault to more than 

one additional person or entity, a separate line should be added for each 

such additional person or entity. 

In determining the amount of damages, do not make any reduction 

because of the negligence, if any, of (claimant) (decedent) or the [negligence] 

[(specify other type of conduct)], if any, of (identify additional person(s) or 

entit(y)(ies)). If you find that (claimant) (decedent) or (identify additional 

person(s) or entit(y)(ies)) [was] [were] negligent [or at fault], the court in 

entering judgment will make an appropriate reduction in the damages 

awarded. 

Please answer question 5. 

Select the appropriate damage questions from forms 2(a) or (b). 

SO SAY WE ALL, this ______ day of _______________, 2______. 

       

FOREPERSON 

 

NOTE ON USE FOR FORM 1 
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The verdict form should list all persons or entities among whom the jury 

may apportion fault. This will permit the trial court to allocate damages, determine 

setoffs, if appropriate, and facilitate appellate review. 

 

FORM 5(c). MODEL FORM OF VERDICT FOR EMERGENCY MEDICAL 

TREATMENT; ISSUES AS TO BOTH APPLICABILITY OF F.S. 

768.13(2)(b) AND COMPARATIVE NEGLIGENCE 

VERDICT 

We, the jury, return the following verdict: 

1. Was there negligence on the part of (defendant hospital, hospital 

employee, physician) which was a legal cause of [loss] [injury] [or] [damage] to 

(claimant) (decedent)? 

YES    NO     

If your answer to question 1 is NO, your verdict is for defendant, and 

you should not proceed further except to date and sign this verdict form and 

return it to the courtroom. If your answer to question 1 is YES, please answer 

question 2. 

2. Did (defendant hospital, hospital employee, physician) render [care] 

[treatment] to (claimant) (decedent) under emergency circumstances? 

YES    NO     

If your answer to question 2 is YES, please answer question 3. If your 

answer to question 2 is NO, skip question 3 and answer question 4. 

3. Was there reckless disregard on the part of (defendant hospital, 

hospital employee, physician) which was a legal cause of [loss] [injury] [or] 

[damage] to (claimant) (decedent)? 

YES    NO     

Please answer question 4. 

4. Was there negligence on the part of (claimant) (decedent) which 

was a legal cause of [his] [her] [loss] [injury] [or] [damage]? 
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YES    NO     

If your answer to question 4 is YES, please answer question 5. If your 

answer to question 4 is NO, skip question 5 and answer question 6. 

5. State the percentage of any negligence, which was a legal cause of 

[loss] [injury] [or] [damage] to (claimant) (decedent), that you chargeapportion 

to: 

(defendant hospital, hospital  

employee, physician)   __________% 

(claimant) (decedent)   __________% 

Total must be 100% 

Please answer question 6. 

6. What is the total amount (100%) of any damages sustained by 

(claimant) (decedent) and caused by the incident in question? 

Total damages of (claimant) (decedent)  $    

Refer to Forms 2(a) and (b) for itemized damage interrogatories. 

In determining the total amount of damages, do not make any reduction 

because of the negligence, if any, of (claimant) (decedent). If you have found 

(claimant) (decedent) negligent in any degree, the court in entering judgment 

will reduce (claimant’s) (decedent’s) total amount of damages (100%) by the 

percentage of negligence which you found was causedapportion by (claimant) 

(decedent). 

SO SAY WE ALL, this    day of    , 2   

       

FOREPERSON 

 

NOTE ON USE FOR FORM 5(c) 

Pending further developments in the law, the committee reserves the issue of 

whether comparative negligence is a defense when the reckless disregard standard 

is in effect. However, when issues as to both the applicability of the statute and 
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comparative negligence are present, and the court decides that comparative 

negligence is a defense to a claim based upon the statute, this verdict form should 

be modified accordingly. 
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The plaintiff marina sued the defendant engineer in alternative causes 
of action arising from the engineer’s design of a concrete runway slab upon 
which forklifts transport boats from a boat barn to the water launch area.  
The slab developed cracks, spalling, and other deterioration over a period 
of time.  The engineer filed a motion for summary judgment, arguing that 
the four-year statute of limitations barred the plaintiff’s causes of action.  
The circuit court entered a final order granting the engineer’s motion. 

 
The marina appeals, arguing, among other things, that a genuine issue 

of material fact existed as to when it discovered or should have discovered 
the latent design defect in the runway slab with the exercise of due 
diligence, which should have precluded the court’s application of the 
statute of limitations as a matter of law.  See § 95.11(3)(c), Fla. Stat. (2013) 
(“Actions . . . shall be commenced . . . [w]ithin four years [for] [a]n action 
founded on the design, planning, or construction of an improvement to 



2 
 

real property, with the time running from . . . the date of completion or 
termination of the contract between the professional engineer . . . except 
that, when the action involves a latent defect, the time runs from the time 
the defect is discovered or should have been discovered with the exercise of 
due diligence.”) (emphasis added). 

 
Based on our review of the record, we agree with the marina on this 

argument only and reverse.  See Performing Arts Ctr. Auth. v. Clark Constr. 
Grp., Inc., 789 So. 2d 392, 394 (Fla. 4th DCA 2001) (“[W]here there is an 
obvious manifestation of a defect, notice will be inferred at the time of 
manifestation regardless of whether the plaintiff has knowledge of the 
exact nature of the defect.  However, . . . where the manifestation is not 
obvious but could be due to causes other than an actionable defect, notice 
as a matter of law may not be inferred.”) (emphasis added; citation 
omitted).  As in Performing Arts, whether the facts and circumstances were 
sufficient to put the marina on notice that a cause of action existed before 
the four-year limitations period expired should be a question for the jury. 

 
We conclude without further discussion that the other arguments 

which the marina raises in support of reversal (including its procedural, 
equitable tolling, and equitable estoppel arguments) lack merit. 

 
Reversed and remanded. 

 
LEVINE, J., and SINGHAL, RAAG, Associate Judge, concur. 

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
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Cynthia and Thomas Jackson seek review of a final judgment of mortgage 

foreclosure which was entered after a bench trial.  We affirm but write to explain our 

conclusion that the testimony at trial provided a proper foundation for the admission of 

business records into evidence.  In so doing, we certify conflict with the Fourth District's 

decision in Maslak v. Wells Fargo Bank, N.A., 190 So. 3d 656 (Fla. 4th DCA 2016).

Under Florida's evidence code, "[r]ecords of regularly conducted business 

activity" are admissible as an exception to the rule barring the admission of hearsay 

testimony.  § 90.803(6), Fla. Stat. (2014).  This business records exception to the 

hearsay rule provides for the admission of such records if the proponent provides proof 

of the following:

(1) that the record was made at or near the time of the event, 
(2) that it was made by or from information transmitted by a 
person with knowledge, (3) that it was kept in the ordinary 
course of a regularly conducted business activity, and (4) 
that it was a regular practice of that business to make such a 
record.

Channell v. Deutsche Bank Nat'l Tr. Co., 173 So. 3d 1017, 1019 (Fla. 2d DCA 2015) 

(quoting Bank of N.Y. v. Calloway, 157 So. 3d 1064, 1073 (Fla. 4th DCA), review 

denied, 177 So. 3d 1263 (Fla. 2015)).  

A party can lay a foundation for the business records exception in three 

ways:  (1) offering testimony of a records custodian, (2) presenting a certification or 

declaration that each of the elements has been satisfied,1 or (3) obtaining a stipulation 

of admissibility.  Yisrael v. State, 993 So. 2d 952, 956-57 (Fla. 2008).  If the party offers 

the testimony of a records custodian to lay the foundation, it is not necessary that the 

1See §§ 90.803(6), 90.902(11), Fla. Stat. (2014). 
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testifying witness be the person who created the business records.  Channell, 173 So. 

3d at 1019; Specialty Linings, Inc. v. B.F. Goodrich Co., 532 So. 2d 1121, 1121 (Fla. 2d 

DCA 1988).  The witness may be any qualified person with knowledge of each of the 

elements.  Channell, 173 So. 3d at 1019; Specialty Linings, 532 So. 2d at 1121.  And 

when the records are computer records, the witness must have knowledge of the 

recordkeeping system.  Channell, 173 So. 3d at 1019; Specialty Linings, 532 So. 2d at 

1121.      

Once the proponent lays this predicate, the burden shifts to the opposing 

party to prove that the records are untrustworthy.  Love v. Garcia, 634 So. 2d 158, 160 

(Fla. 1994).  If the opposing party fails to meet this burden, then the trial court should 

admit the business records into evidence.  Id.  This court reviews a ruling on the 

admissibility of evidence under the business records exception for an abuse of 

discretion.  Channell, 173 So. 3d at 1019.

Household Finance Corp III is the originating lender and the plaintiff 

below.  In 2002, well before the Jacksons executed the mortgage, Household was 

purchased by HSBC Holdings and became a wholly-owned subsidiary of HSBC.  At 

trial, Household's counsel relied on the testimony of David Birsh, an Assistant Vice 

President of HSBC, to establish a foundation for the admission of business records 

establishing the Jacksons' default.  Counsel questioned Birsh as follows:

Q.  So are you familiar with the business practice of HSBC?

A.  Yes, I am.

Q.  And is it the regular business practice of HSBC to record 
acts, transactions, payments, communications, escrow 
account activity disbursements, events and analysis with 
respect to the mortgage loan account?
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A.  Yes, it is.

Q.  And are these business records prepared by persons 
with knowledge of or from information transmitted by 
persons with knowledge of the acts, transactions, payments, 
communications, escrow account activity, disbursements 
and analyses?

A.  Yes.

Q.  And are all records made at or near the time the acts, 
transactions, payments, communications, escrow account 
activity, disbursements, events and analyses occur?

A.  Yes.

. . . .

Q.  And are these records maintained by HSBC in the 
ordinary course of its regular business activity of the 
mortgage, lending, banking and service activity?

A.  Yes, they are[.]

Q.  Did HSBC prepare and maintain these records with 
respect to the subject loan?

A.  Yes.

On cross-examination, Birsh described his review of the documents.  The 

Jacksons' counsel asked only one question about Birsh's knowledge of HSBC's 

recordkeeping system.

Q.  And you testified that you're familiar, and I forget the 
exact language, with the recordkeeping procedures of 
HSBC.  How did you gain that familiarity?

A.  Well, I've been there for 25 years.  So I've been in the 
various departments, managed various departments.  So I've 
basically become really familiar with a lot of the different 
questions.  Like cross-training and what have you.
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We conclude that this testimony provided a proper foundation for 

admission of the business records.  See Nordyne, Inc. v. Fla. Mobile Home Supply, Inc., 

625 So. 2d 1283, 1288 (Fla. 1st DCA 1993).  In Nordyne, the proponent offered the 

following testimony to establish a foundation for the admission of business records 

establishing the amount due from the opposing party:  

Nordyne's comptroller testified that, as comptroller, he was 
responsible for all accounting procedures and financial 
controls; and that he was the custodian of the books and 
records of the corporation.  He testified that he was familiar 
with the business records in question, and with the 
procedures involved in their preparation.  He testified that all 
of the records had been created at or about the time of the 
events they addressed, by persons who had knowledge of 
the matters recorded.  Finally, he testified that all of the 
records were kept in the ordinary course of Nordyne's 
business, and that it was Nordyne's regular practice to 
prepare such records.

Id. at 1288.  The First District concluded that the testimony was sufficient to lay the 

foundation for the business records and that by ruling to the contrary the trial court 

"applied an incorrect and overly exacting standard to determine whether the 

requirements of the business records exception had been satisfied."  Id.    

The testimony here is comparable to that in Nordyne.  Both witnesses 

were employed in an executive capacity with the company that prepared and 

maintained the records at issue.  Both testified that they were familiar with the practices 

used to prepare and maintain the business records in question.  And both were familiar 

with the records and provided testimony satisfying each of the elements of the business 

records exception.  Finally, neither witness's testimony was impeached on cross-

examination by the opposing party.  In fact, Birsh's testimony on cross actually bolstered 

his testimony on direct by explaining that he gained his knowledge from managing 
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various departments at HSBC for the past twenty-five years.  Thus, the trial court did not 

abuse its discretion in admitting the business records into evidence.            

The Jacksons argue that Birsh's testimony was insufficient to satisfy the 

business records exception because it merely affirmed the statutory language of the 

business records exception.  They contend that the testimony did not explain how Birsh 

acquired personal knowledge of HSBC's recordkeeping system or otherwise 

demonstrate his qualification to lay the predicate for admission of the records.  In 

support of their argument, the Jacksons rely on a decision from the Fourth District 

holding that analogous "magic words" testimony was insufficient to provide a proper 

foundation for the business records exception.  See Maslak v. Wells Fargo Bank, N.A., 

190 So. 3d 656 (Fla. 4th DCA 2016).   

In Maslak, the foundation witness was a home loan research officer 

employed by the servicer, JPMorgan Chase Bank N.A.  Id. at 658.  Her job was to 

review loans that were the subject of litigation, look for ways to resolve those loans, 

testify in legal proceedings, and appear at mediations.  She testified that she was 

familiar with Chase's loan servicing practices and had reviewed the payment history 

which was maintained by the payment processing department.  She said she had 

printed the payment history and electronically transmitted it to the plaintiff's attorney who 

brought a copy to court.  Id. at 660.  She also asserted "that the payment history was 

made at or near the time that payments, credits, or other transactions would have been 

received.  The information was transmitted by persons with knowledge and was kept in 

the course of Chase's regularly conducted business."  Id. at 658.
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Despite this testimony, the Fourth District held that the plaintiff failed to lay 

a proper foundation for the business records exception.  Id. at 660.  The court compared 

the witness's testimony to testimony in Sanchez v. Suntrust Bank, 179 So. 3d 538 (Fla. 

4th DCA 2015), which the court had found insufficient because the witness "did not 

know anything about the process by which [the records] were created, and admitted that 

the screenshot was not generated by any of the three servicing systems he was 

acquainted with."  Maslak, 190 So. 3d at 660 (quoting Sanchez, 179 So. 3d at 541).  

The court ultimately concluded as follows:

Here, beyond parroting the four elements contained in 
the business records exception, the witness . . . . did not 
know whether someone at outside counsel's office changed 
or modified the document in any way.  She failed to testify 
about how payments were received and processed, Chase's 
procedures for inputting payment information, or the 
computer system Chase utilizes.  Simply put, she failed to 
lay a proper foundation for the admission of the payment 
history into evidence.  

Id.  

We do not find Maslak to be persuasive because it fails to take into 

consideration the shifting burden of proof applicable to the business records exception.  

See Love, 634 So. 2d at 160.  The proponent in Maslak elicited testimony of a Chase 

employee who regularly reviewed home loans and claimed to be familiar with Chase's 

loan servicing practices.  190 So. 3d at 658.  Although the Maslak court determined that 

the employee merely recited the "magic words" of the business records exception, 

nothing in her testimony suggested she lacked personal knowledge of Chase's 

recordkeeping system.  Id. at 659.  Thus, in our view, the employee's direct testimony 
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satisfied the proponent's initial burden of laying the foundation for the business records 

exception.  

At that point, the burden should have been shifted to the opposing party, 

Maslak, to establish that the employee did not have personal knowledge of Chase's 

recordkeeping system or was otherwise unqualified to testify as records custodian.  

Instead, the Fourth District concluded that the proponent needed to make further 

inquiries to lay a satisfactory predicate for the business records exception.  Id. at 660.  

As with the trial court in Nordyne, the Fourth District "applied an incorrect and overly 

exacting standard to determine whether the requirements of the business records 

exception had been satisfied."  Nordyne, 625 So. 2d at 1288.

Moreover, the Maslak court has read Sanchez too broadly.  The Sanchez 

court did not hold that the witness's "magic words" testimony was insufficient in itself to 

lay the foundation for the business records exception.  See Sanchez, 179 So. 3d at 541.  

Rather, the Sanchez court considered testimony by the witness which demonstrated 

that the witness lacked sufficient knowledge to lay the necessary foundation.  In this 

testimony the witness divulged that "he did not know anything about the process by 

which [the records] were created, and admitted that the screenshot was not generated 

by any of the three servicing systems he was acquainted with."  Id.  In fact, the witness 

acknowledged that he based some of his knowledge on a conversation with another 

employee.  Id.  For that reason, the "magic words" testimony was insufficient to support 

admission of the documents.2  Id.

2We note that the Sanchez court also found that the bank failed to satisfy 
its initial burden of laying the predicate under the business records exception because 
counsel for the bank failed to ask "whether each exhibit was 'made at or near the time of 
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Our holding is supported by the fact that Household could have laid the 

foundation for the business records exception simply by offering into evidence a 

certification or declaration using the "magic words" of the exception.  §§ 90.803(6), 

90.902(11).  There is no basis for the imposition of a heavier burden on a party 

choosing to lay the foundation using the alternative method of offering live testimony.

In summary, the testimony of HSBC's Assistant Vice President David 

Birsh was sufficient to satisfy Household's initial burden to lay the predicate for the 

business records exception.  Once that burden was met, the Jacksons did not show that 

Birsh lacked the requisite knowledge to testify as the records custodian.  Thus, they 

failed to meet their burden of proving that the records were untrustworthy and 

inadmissible.  Accordingly, the trial court properly admitted the business record 

evidence, and we affirm the final judgment of foreclosure.  We also certify conflict with 

the Fourth District's decision in Maslak to the extent it is inconsistent with this opinion.  

Affirmed; conflict certified.  

MORRIS and ROTHSTEIN-YOUAKIM, JJ., Concur.   

the event' that it described."  Sanchez, 179 So. 3d at 540 (quoting Peuguero v. Bank of 
Am., N.A., 169 So. 3d 1198, 1201 (Fla. 4th DCA 2015)).  
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PER CURIAM.  
 

In this foreclosure suit, PNC Bank, National Association (“PNC”) appeals a final 

judgment awarding attorney’s fees to MDTR, LLC as Trustee under 13232 Sugarbluff 

Land Trust (“MDTR”) and applying a contingent risk multiplier to that award. Because 
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MDTR was not a party to the mortgage and therefore was not entitled to prevailing party 

attorney’s fees, we reverse.1 

PNC initiated the foreclosure suit against Gary and Lori Flagg, who defaulted on 

the subject note in March 2012. In 2013, MDTR was substituted in the proceedings. The 

Flaggs had filed for bankruptcy and were granted a discharge; MDTR purchased the 

subject property from the bankruptcy trustee. PNC proceeded against MDTR, ultimately 

dropping the Flaggs as parties to the foreclosure proceeding before trial. In 2015, PNC 

voluntarily dismissed the foreclosure complaint, and MDTR subsequently moved for 

prevailing party attorney’s fees pursuant to the mortgage.  

At the hearing on the motion for attorney’s fees, MDTR argued that as a substituted 

party in interest, and based on the reciprocity provisions of section 57.105(7), Florida 

Statutes (2015),2 it was entitled to attorney’s fees due to PNC’s voluntary dismissal of the 

foreclosure action. PNC countered that MDTR was not a party to the mortgage contract 

and therefore not entitled to prevailing party fees. The trial court agreed with MDTR, 

finding that it was entitled to fees pursuant to the mortgage and section 57.105(7).  

                                            
1 We do not address the parties’ arguments regarding the propriety of a contingent 

risk multiplier because the reversal of the attorney’s fee award renders the application of 
a multiplier to that award moot.   

 
2 See § 57.105(7), Fla. Stat. (“If a contract contains a provision allowing attorney’s 

fees to a party when he or she is required to take any action to enforce the contract, the 
court may also allow reasonable attorney’s fees to the other party when that party prevails 
in any action, whether as plaintiff or defendant, with respect to the contract.”). 
Alternatively, MDTR moved for fees as a sanction under section 57.105(1), based on 
PNC’s alleged failure to respond to a request for admissions. However, the trial court 
found that the only basis for MDTR’s entitlement to attorney’s fees was section 57.105(7), 
and MDTR does not challenge that ruling on appeal.  
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Paragraph 22 of the mortgage at issue provides, “Lender shall be entitled to collect 

all expenses incurred in pursuing the remedies provided in this Section 22, including, but 

not limited to, reasonable attorneys’ fees and costs of title evidence.” Section 57.105(7) 

dictates that this provision would equally apply to the borrower. See § 57.105(7), Fla. Stat. 

Nonetheless, “a stranger to the contract cannot recover attorney’s fees based on the 

contract.” Sand Lake Hills Homeowners Ass’n v. Busch, 210 So. 3d 706, 709 (Fla. 5th 

DCA 2017) (citing HFC Collection Ctr., Inc. v. Alexander, 190 So. 3d 1114, 1116–17 (Fla. 

5th DCA 2016)); see also Fla. Cmty. Bank, N.A. v. Red Rd. Residential, LLC, 197 So. 3d 

1112, 1116 (Fla. 3d DCA 2016) (“Only the parties to a contract may avail themselves of 

section 57.105(7)’s entitlement to attorney’s fees.”). MDTR bore the burden of 

demonstrating that it was a party to the mortgage in order to be entitled to prevailing party 

attorney’s fees. See Fla. Cmty. Bank, N.A., 197 So. 3d at 1116. 

MDTR’s argument that it became a party to the mortgage because it purchased 

the subject property from the bankruptcy trustee and was substituted in the foreclosure 

proceedings is unpersuasive. MDTR received the trustee’s deed and was substituted as 

a party after PNC filed the foreclosure complaint and recorded the lis pendens in this 

case. Thus, MDTR was not even entitled to intervene or be substituted in the 

proceedings.3 Moreover, the status of prevailing party does not equate to the status of a 

                                            
3 The purchaser of property subject to foreclosure proceedings where the bank 

has already filed a lis pendens is a “purchaser pendente lite.” Tr. No. 602W0 Dated 
7/16/15, Dema Invs., LLC v. Wells Fargo Bank, N.A., 207 So. 3d 977, 978 (Fla. 5th DCA 
2016). “The law is well settled that a purchaser pendente lite is not entitled to intervene 
or otherwise be made a party to the ongoing lawsuit.” Id. (citations omitted). However, 
PNC did not raise this issue below, and it does not challenge MDTR’s right to intervene 
on appeal. Thus, PNC has waived any claim that MDTR should not have been made a 
party to the lawsuit. See, e.g., Pealer v. Wilmington Tr. Nat’l Ass’n for MFRA Tr., 212 So. 
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mortgagor under the mortgage “so as to trigger section 57.105(7)’s reciprocity provision.” 

Id. “Only a mortgagor under the subject mortgage is due such reciprocity.” Id. Here, MDTR 

was not the mortgagor or otherwise a party to the contract.  

In addition, MDTR did not assume the mortgage; rather, it took the property subject 

to PNC’s mortgage. Thus, MDTR did not have a “legally cognizable interest” in the 

foreclosure proceeding. See Whitburn, LLC v. Wells Fargo Bank N.A., 190 So. 3d 1087, 

1091–92 (Fla. 2d DCA 2015) (finding that a subsequent purchaser’s “interest in [the] 

foreclosure proceeding is not a legally cognizable interest because even though it now 

holds legal title to the property, it purchased the property subject to [the bank’s] 

foreclosure proceeding and superior interest in the property”). 

MDTR’s reliance on the trustee’s deed as an assignment that gave it contractual 

rights against PNC is unavailing. The deed provided:  

This conveyance is subject to all accrued and accruing taxes 
and assessments, and all liens, encumbrances, covenants, 
conditions, restrictions and actions of record or otherwise, 
except nothing herein shall operate to re-impose same. The 
Grantee and its successors, and/or assigns shall have the 
benefit of any defense available to the Grantor, debtor or to 
the debtor's bankruptcy estate as against any entity other than 
the estate, including statutes of limitation, statutes of frauds, 
usury, and other personal defenses. 

 
While the deed purported to assign MDTR the right to defend against foreclosure 

proceedings, nothing in the deed assigned MDTR an interest in the note or mortgage. 

Instead, the transfer was subject to all existing liens against the property, including PNC’s 

mortgage. Thus, again, because MDTR took the property subject to the mortgage, it did 

                                            
3d 1137, 1138 (Fla. 2d DCA 2017) (Sleet, J., concurring) (citing Corrigan v. Bank of Am., 
N.A., 189 So. 3d 187, 192 n.2 (Fla. 2d DCA 2016)). 
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not become a party to the mortgage, and it was not entitled to attorney’s fees under the 

contractual provisions in the mortgage. See, e.g., Novastar Mortg., Inc. v. Strassburger, 

855 So. 2d 130, 131 (Fla. 4th DCA 2003) (concluding that defendants who purchased 

property subject to foreclosure proceeding at a different foreclosure proceeding on the 

same property were not parties to the mortgage, thus they were not entitled to recover 

prevailing party attorney’s fees under the mortgage); see also Wells Fargo Bank Nat’l 

Ass’n for Morgan Stanley ABS Capital, MSAC 2007-HE3 v. Bird, No. 5D16-669, 2018 WL 

300655, at *1 n.1 (Fla. 5th DCA Jan. 5, 2018) (noting that awarding contractual attorney’s 

fees to and against non-parties to a contract “is clearly not permissible”).  

 Accordingly, we reverse the order granting attorney’s fees to MDTR.  

REVERSED.  

COHEN, C.J., ORFINGER and WALLIS, JJ., concur. 
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EVANDER, J. 

John Rollas appeals the final order of the Florida Real Estate Commission 

(“FREC”) denying his claim against the Florida Real Estate Recovery Fund (“the 

Recovery Fund”).  Rollas argues FREC incorrectly determined that he did not meet the 

statutory requirements for an award under the Recovery Fund.  We reverse.  
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 Peter Voigt was a licensed real estate broker.  In June 2010, he formed Priority 

One Management Group, LLC (“Priority One”), a residential property management 

company.  Rollas owned a number of single family residential properties, which he utilized 

as rental properties.  In 2012, Voigt approached Rollas, seeking financing.  Rollas 

subsequently invested money in Priority One.  In return, Rollas received an interest in 

Priority One, as well as an agreement that Priority One would provide property 

management services to Rollas at a substantially reduced fee.  In February 2015, Rollas 

loaned monies to Priority One at zero percent interest to be repaid in monthly installments.  

In further consideration for the loan, Priority One agreed to provide property management 

services to Rollas at no cost, and Voigt agreed to personally manage Rollas’s properties 

for a period of time if Priority One failed to do so.  Over the next three years, Rollas loaned 

Priority One additional monies, notwithstanding Voigt’s and Priority One’s failure to 

comply with prior agreements.  Rollas subsequently became aware that Voigt and Priority 

One had misappropriated rental proceeds and tenant security deposits that belonged to 

him.  In January 2016, Rollas terminated the property management agreement.   

 In April 2016, Rollas sued Priority One and Voigt for failure to repay loans, 

conversion, breach of fiduciary duty, and civil theft.  On August 31, 2016, the trial court 

entered a final judgment in favor of Rollas, finding that Priority One and Voigt, jointly and 

severally, owed Rollas a total of $206,184.38, as well as three-fold of actual damages on 

the civil theft claims, based on the following findings of fact: 

a. PRIORITY ONE MANAGEMENT GROUP, LLC, and PETER 
VOIGT, have breached the terms of a promissory note in the 
principal amount of $60,000, of which the sum of $37,500.00 
remains due and owing[.] 
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b. PRIORITY ONE MANAGEMENT GROUP, LLC, was a property 
management company owned and operated by PETER VOIGT, 
in his capacity as a licensed real estate broker. 

 
c. PETER VOIGT agreed with JOHN ROLLAS that PRIORITY 

ONE MANAGEMENT GROUP, LLC, would manage various 
real estate properties of JOHN ROLLAS and would collect and 
maintain security deposits, collect and disburse rental proceeds 
from tenants on JOHN ROLLAS’s properties, and pay third 
party vendors from the gross rental proceeds to make 
necessary repairs to the properties. 

 
d. PETER VOIGT collected the security deposits and rent from 

tenants occupying JOHN ROLLAS’s properties but then 
commingled the security deposits with funds of other managed 
properties and used the security deposits and rent from JOHN 
ROLLAS’s properties for payment of monthly operating costs of 
PRIORITY ONE MANAGEMENT GROUP, LLC, to pay other 
obligations of PRIORITY ONE MANAGEMENT GROUP, LLC, 
to pay invoices to third party vendors who performed services 
on properties not owned by JOHN ROLLAS, and to pay PETER 
VOIGT. 

 
e. PETER VOIGT’s actions are a breach of his obligations of 

loyalty and care to JOHN ROLLAS. 
 
f. PRIORITY ONE MANAGEMENT GROUP, LLC’s and PETER 

VOIGT’s actions have converted money owed to JOHN 
ROLLAS. 

 
g. PRIORITY ONE MANAGEMENT GROUP, LLC, and PETER 

VOIGT were negligent in the handling of the security deposits 
and rent proceeds for the properties being managed for JOHN 
ROLLAS, and in failing to pay the invoices of third party vendors 
who provided repair services to properties managed for JOHN 
ROLLAS. 

 
h. The security deposits held by PRIORITY ONE MANAGEMENT 

GROUP, LLC, for JOHN ROLLAS total $26,801. 
 
i. The third party vendors who provided services on the properties 

of JOHN ROLLAS but which were not paid from the gross rental 
proceeds collected by PRIORITY ONE MANAGEMENT 
GROUP, LLC, total $1,605.13. 
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j. The net rent proceeds owed to JOHN ROLLAS total 
$133,932.69 as of February 1, 2016. 

 
k. The actions by PRIORITY ONE MANAGEMENT GROUP, LLC, 

and PETER VOIGT have been clearly and convincingly 
demonstrated as violating Section 812.014, Florida Statutes, by 
PRIORITY ONE MANAGEMENT GROUP, LLC, and PETER 
VOIGT knowingly obtaining or using the property of JOHN 
ROLLAS, to wit the security deposits and gross rental proceeds, 
with an intent to permanently deprive JOHN ROLLAS of the 
monies or benefits of the monies and PRIORITY ONE 
MANAGEMENT GROUP, LLC, and PETER VOIGT have 
appropriated the monies for the use of PETER VOIGT and 
PRIORITY ONE MANAGEMENT GROUP, LLC. JOHN 
ROLLAS provided Defendants with the statutory demand letter 
for Civil Theft under Section 772.11, Florida Statutes, and has 
satisfied the conditions precedent [to] filing a cause of action for 
civil relief under Chapters 772 and 812, Florida Statutes. 

 
 Thereafter, Rollas filed a Recovery Fund claim with FREC seeking $50,000, the 

maximum amount recoverable under the statute.  See § 475.484(1)(a), Fla. Stat. (2016).  

His claim was limited to monies owed by Voigt for misappropriated security deposits, 

rental proceeds, and unpaid vendor services.  Section 475.482(1), Florida Statutes, 

establishes the requirements for a valid claim seeking reimbursement from the Recovery 

Fund: 

(1)  The Florida Real Estate Recovery Fund shall be disbursed 
. . . as reimbursement to any person, partnership, or 
corporation adjudged by a court of competent civil jurisdiction 
in this state to have suffered monetary damages by reason of 
any act committed, as part of any real estate brokerage 
transaction involving real property in this state, by any broker 
or sales associate who:   

 
(a) Was, at the time the alleged act was committed, the holder 
of a current, valid, active real estate license issued under this 
part;  

 
(b) Was neither the seller, buyer, landlord, or tenant in the 
transaction nor an officer or director of a corporation, a 
member of a partnership, a member of a limited liability 
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company, or a partner of a limited liability partnership which 
was the seller, buyer, landlord, or tenant in the transaction; 
and  

 
(c) Was acting solely in the capacity of a real estate licensee 
in the transaction; 

 
provided the act was a violation proscribed in section 475.25 
or section 475.42. 

 
 After an informal hearing, FREC voted to deny Rollas’s claim, finding that Voigt 

was not acting solely in the capacity of a real estate licensee in the transaction.  Instead, 

FREC determined that Voigt was acting in a partnership agreement or joint venture, and 

the property management agreement was executed as a means for Voigt, acting as a 

loan debtor, to repay his financial obligations to Rollas.  Rollas challenges this 

determination, contending that he met the statutory requirements for an award under the 

Recovery Fund.  He asserts that his property management agreement with Voigt and 

Priority One allowed Voigt to obtain possession of Rollas’s rental properties’ rents and 

security deposits, which Voigt subsequently converted to his own use.  Because Voigt’s 

actions were performed solely in Voigt’s capacity as a real estate licensee, Rollas claims 

that he was entitled to recovery under the Recovery Fund.  We agree.   

 In an appeal from a final administrative action, this court reviews the administrative 

agency’s adjudicative findings of fact for competent, substantial evidence.  § 120.68(7)(b), 

Fla. Stat. (2016); see also McCloskey v. Dep’t of Fin. Servs., 115 So. 3d 441, 443 (Fla. 

5th DCA 2013); Keen v. Dep’t of Bus. & Prof’l Regulation, 920 So. 2d 805, 807 (Fla. 5th 

DCA 2006).  This court will not substitute its judgment for that of the agency as to the 

weight of the evidence on any disputed finding of fact.  See § 120.68(10), Fla. Stat.  

However, we review the agency’s conclusions of law de novo.  Id. § 120.68(7)(d); see, 
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e.g., Abrams v. Seminole Cty. Sch. Bd., 73 So. 3d 285, 294 (Fla. 5th DCA 2011).  If this 

court finds “[t]he agency has erroneously interpreted a provision of law and a correct 

interpretation compels a particular action,” this court will either remand the case for further 

proceedings consistent with this court’s analysis or set aside the agency’s decision.  § 

120.68(7), Fla. Stat.; Citizens of Fla. v. Graham, 213 So. 3d 703, 711 (Fla. 2017).   

The purpose of the Recovery Fund is to provide reimbursement to persons who 

suffer monetary losses because of the unscrupulous acts of licensed brokers or 

salespersons.  Hendricks v. Dep’t of Bus. & Prof’l Regulation, 183 So. 3d 1172, 1173 (Fla. 

5th DCA 2016).  The provisions governing the application of the Recovery Fund are to be 

“liberally construed to achieve its intended purpose” and “in favor of granting access to 

the remedy.”  Chappell v. Constr. Indus. Recovery Fund, 835 So. 2d 339, 340 (Fla. 3d 

DCA 2003) (referencing Construction Industry Recovery Fund, which similarly provides 

reimbursement to individuals who, among other things, have recovered judgment based 

on construction contract but have been unable to collect judgment despite diligent efforts 

to do so); see also In re Abrass, 268 B.R. 665, 686 (Bankr. M.D. Fla. 2001) (“The 

[Recovery] Fund is a remedial device through which the FREC can reimburse members 

of the public who have been defrauded or otherwise monetarily harmed by a member of 

the real estate profession.”). 

 Here, the uncontroverted evidence established that Rollas’s claim met the 

requirements set forth in section 475.482(1).  Specifically, it is uncontroverted that a court 

of competent jurisdiction entered a final judgment in favor of Rollas and against Voigt and 

Priority One.  That final judgment recited that Rollas had suffered monetary damages in 

excess of $50,000 as a result of Voigt converting rental proceeds and security deposits 
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that belonged to Rollas.  Voigt came into possession of these funds as part of a real estate 

brokerage transaction—namely, the property management agreement with Rollas, 

whereby Voigt and Priority One agreed to manage Rollas’s rental properties.  It is also 

undisputed that at the time Voigt converted these funds, he was the holder of a current, 

valid, active real estate license.  Furthermore, in the real estate brokerage transactions 

at issue, Voigt was serving as a property manager, not a seller, buyer, landlord, or tenant.   

 Finally, we conclude that Voigt was acting solely in the capacity of a real estate 

licensee at the time he converted the rental proceeds and security deposits belonging to 

Rollas.  The Department argues that the statutory requirement that a broker must have 

acted solely in the capacity of a licensee exists to preclude recovery in cases like this 

where the nature of the relationship between the licensee and the would-be claimant is 

close and multi-faceted.  The Department points out that Rollas was both an investor in, 

and a part owner of, Priority One.  We reject the Department’s argument because Rollas’s 

claim against the Recovery Fund was not based on losses he incurred as a result of his 

decision to invest and/or take an ownership interest in Priority One.  Rather, his claim was 

based exclusively on the losses he incurred as a result of Voigt collecting (and 

subsequently converting) rents and tenant security deposits that came into Voigt’s 

possession pursuant to the property management agreement.  Quite simply, Voigt was 

solely acting as a real estate licensee when he collected those rents and tenant security 

deposits.  

 In addition, the fact that Rollas negotiated free or reduced-rate property 

management services did not transform an otherwise eligible property management 

transaction into an ineligible transaction.  A modified compensation agreement does not 
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change the real estate licensee’s obligation to ethically perform the activities related to 

the licensure.  See, e.g., Llera Realty, Inc. v. Bd. of Real Estate, 385 So. 2d 1131, 1133 

(Fla. 3d DCA 1980) (observing that creation of Recovery Fund demonstrated Florida’s 

recognition “of the sensitive and privileged position of those engaged in real estate to the 

public at large”). 

 In conclusion, the evidence established that Voigt was acting solely in his capacity 

as a real estate licensee when he was managing Rollas’s rental properties pursuant to a 

property management agreement.  Due to the property management agreement, Voigt 

had access to Rollas’s rents and security deposits and subsequently converted them for 

his own use.  Accordingly, it was error for FREC to have denied Rollas’s claim.  On 

remand, FREC shall enter an order approving Rollas’s claim.   

 REVERSED and REMANDED, WITH INSTRUCTIONS.  

 

SAWAYA and LAMBERT, JJ., concur. 



           [PUBLISH] 

 

IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 16-10914 

________________________ 
 

D.C. Docket No. 1:15-cv-20884-UU 

 

UNITED STATES OF AMERICA,  
 
                                                                                Plaintiff - Appellee, 
 
versus 
 
ESTELLE STEIN,  
 
                                                                                Defendant - Appellant. 

________________________ 
 

Appeal from the United States District Court 
for the Southern District of Florida 

________________________ 

(January 31, 2018) 

Before ED CARNES, Chief Judge, TJOFLAT,  MARCUS, WILSON, WILLIAM 
PRYOR, MARTIN, JORDAN, ROSENBAUM, JULIE CARNES, NEWSOM, and 
HULL, Circuit Judges. * 

                                                 
* Judge Jill Pryor is recused from this case and did not participate in this decision. Judge Frank 
Hull continued to participate in this decision after she assumed senior status pursuant to 28 
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JORDAN, Circuit Judge: 

We hold that an affidavit which satisfies Rule 56 of the Federal Rules of 

Civil Procedure may create an issue of material fact and preclude summary 

judgment even if it is self-serving and uncorroborated.  And because this principle 

applies in all civil cases, including those in the realm of tax law, we overrule that 

portion of Mays v. United States, 763 F.2d 1295, 1297 (11th Cir. 1985), which is 

(or may be interpreted to be) to the contrary.   

I 

This case concerns IRS assessments, so we begin with some basic tax 

concepts.  An assessment “amounts to an IRS determination that a taxpayer owes 

the [f]ederal [g]overnment a certain amount of unpaid taxes,” and is “entitled to a 

legal presumption of correctness—a presumption that can help the [g]overnment 

prove its case against a taxpayer in court.”  United States v. Fior D’Italia, Inc., 536 

U.S. 238, 242 (2002).  “In reducing an assessment to judgment, the [g]overnment 

must first prove that the assessment was properly made. . . . [If it does so,] the 

taxpayer must then prove that the assessment is erroneous in order to prevail.”  

United States v. White, 466 F.3d 1241, 1248 (11th Cir. 2006).  As far as we can 

tell, there are no reported federal cases addressing what evidence a taxpayer needs 

to present to show that an IRS assessment has been paid or satisfied.   

                                                 
 
U.S.C. § 46(c). 
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A 

In 2015, the government sued Estelle Stein for outstanding tax assessments, 

late penalties, and interest owed for tax years 1996, 1999, 2000, 2001, and 2002.  

See 26 U.S.C. § 7402.  Its complaint alleged that Ms. Stein owed approximately 

$220,000 plus fees and statutory additions.  

When it moved for summary judgment, the government sought to 

demonstrate that Ms. Stein had outstanding tax assessments by submitting copies 

of her federal tax returns, transcripts of her accounts for the tax years in question, 

and an affidavit from an IRS officer.  The government acknowledged that 

Ms. Stein had paid the taxes due for 1996, 1999, and 2000 (as well as some 

additional small amounts), but claimed she had not satisfied the accrued penalties 

and interest for those years.  As for 2001 and 2002, the government asserted that 

Ms. Stein had not paid any taxes, penalties, or interest.  The government did not 

depose Ms. Stein.   

In response to the government’s summary judgment motion, Ms. Stein 

submitted an affidavit of her own stating that, “to the best of [her] recollection,” 

she had paid the taxes and penalties owed for the years in question.  Her affidavit 

specified that she had retained an accounting firm to file the tax returns after the 
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death of her  husband, who had been solely responsible for filing the couple’s tax 

returns and paying their taxes; that she recalled paying the taxes due, including 

penalties, for each of those tax returns; that she no longer had bank statements to 

establish her payments to the IRS; that she could not obtain statements from her 

bank to prove her payments; and that the IRS had acknowledged misapplying her 

tax payment for 1996 to tax year 1979.  The relevant paragraphs of Ms. Stein’s 

affidavit stated as follows: 

8. For 1996, this tax return was filed on November 15, 2004.  The 
IRS had no record of receiving any payment and is claiming the full 
amount of the tax is due, along with interest and penalties.  
 

* * * 
 

10. For the year 1999, I filed the return as surviving spouse on 
February 11, 2005.  The return showed an amount due of $33,612.  I 
paid $35,226, which included the late penalty.  The IRS has a record 
of that payment. 
 
11. For the year 2000, I filed my return as surviving spouse on 
January 11, 2005.  The amount due on the return was $4,127.  I paid 
$4,349.00, which amount included the late penalty.  The IRS has a 
record of having received that payment. 
 
12. For the year 2001, I filed my return, as surviving spouse, on 
March 10, 2005.  The amount of the return shows $15,998 due.  
Although I recall paying the tax on that return, including a late 
penalty consistent with the other returns that I filed, the IRS does not 
have a record of receiving such payment. 
 
13. For the year 2002, I filed my return on March 10, 2005, as 
surviving spouse.  The amount of tax shown on the return was 
$52,342.  Although I recall writing a check for this amount, plus, 
late penalties, the IRS has no record of receiving his amount. 
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* * * 

 
21. . . . [I]t is my unwavering contention that I paid the taxes due, 
including late filing penalties, at such time as I filed the returns for 
each of the tax years in question. 

 
D.E. 32-1 at 2–3. 
 

The district court entered summary judgment in favor of the government.  

See D.E. 40.  It first concluded that the evidence submitted by the government 

created a presumption that its assessments were correct.  Turning to Ms. Stein’s 

affidavit, the district court ruled that “[a] number of the facts contained within [the] 

affidavit [were] not relevant facts for . . . consideration.”  Id. at 6.  Although 

Ms. Stein maintained that payments had been made, she “did not produce any 

evidence documenting said payments,” id., and therefore did not satisfy her burden 

to overcome the presumption of correctness given to the government’s 

assessments.  As a result, there was “no genuine dispute as to any material fact,” 

id. at 7, and the government was entitled to judgment as a matter of law.   

Ms. Stein appealed, and a panel of this court affirmed.  The panel ruled that 

her “affidavit failed to create a genuine factual dispute about the validity of the 

[government’s] assessments” because, under Mays, 763 F.2d at 1297, her “general 

and self-serving assertions . . . failed to rebut the presumption established by the 

assessments.”  United States v. Stein, 840 F.3d 1355, 1357 (11th Cir. 2016).  We 
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vacated the panel’s opinion and took the case en banc to determine whether Mays 

should be overruled.   

II 

Mays, a tax refund case, came to us in a summary judgment posture.  We 

affirmed the district court’s grant of summary judgment in favor of the 

government, holding that the taxpayer’s submissions were insufficient to create an 

issue for trial.   See 763 F.2d at 1297.  We first noted that a taxpayer in a refund 

suit has the twin burdens of showing that the government’s assessment is wrong, 

and of establishing the “correct amount of the refund due.”  Id.  We then explained 

that a taxpayer’s claim “must be substantiated by something other than tax returns, 

uncorroborated oral testimony, or self-serving statements.”  Id. (internal citations 

omitted).  Turning to the record in the case, we concluded that the taxpayer’s 

computer printout of business expenses (prepared after a tax audit) and net worth 

statements (which did not refer to any original records) “did not overcome the 

presumption of correctness due [to] determinations” of the Commissioner of the 

IRS: “[The taxpayer] has submitted only self-serving documents which do not 

substantiate his claims.”  Id.  

We overrule Mays to the extent it holds or suggests that self-serving and 

uncorroborated statements in a taxpayer’s affidavit cannot create an issue of 

material fact with respect to the correctness of the government’s assessments.  
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Nothing in Rule 56 prohibits an otherwise admissible affidavit from being self-

serving.  And if there is any corroboration requirement for an affidavit, it must 

come from a source other than Rule 56.   

A 

Rule 56(a) authorizes summary judgment only when “there is no genuine 

dispute as to any material fact” and the moving party is “entitled to judgment as a 

matter of law.”  Rule 56(c), in turn, allows a nonmoving party to dispute a material 

fact through an affidavit, which must be “made on personal knowledge, set out 

facts that would be admissible in evidence, and show that the affiant or declarant is 

competent to testify on the matters stated.”  See generally Celotex Corp. v. Catrett, 

477 U.S. 317, 322 (1986) (“[T]he plain language of Rule 56(c) mandates the entry 

of summary judgment, after adequate time for discovery and upon motion, against 

a party who fails to make a showing sufficient to establish the existence of an 

element essential to that party’s case, and on which that party will bear the burden 

of proof a trial.”). 

An affidavit cannot be conclusory, see, e.g., Lujan v. Nat’l Wildlife Fed’n, 

497 U.S. 871, 888 (1990), but nothing in Rule 56 (or, for that matter, in the Federal 

Rules of Civil Procedure) prohibits an affidavit from being self-serving.  Indeed, as 

the Seventh Circuit observed, “most affidavits submitted [in response to a 

summary judgment motion] are self-serving.”  Payne v. Pauley, 337 F.3d 767, 772 
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(7th Cir. 2003).   Not surprisingly, most of our cases correctly explain that a 

litigant’s self-serving statements based on personal knowledge or observation can 

defeat summary judgment.  See, e.g., Feliciano v. City of Miami Beach, 707 F.3d 

1244, 1253 (11th Cir. 2013) (“To be sure, Feliciano’s sworn statements are self-

serving, but that alone does not permit us to disregard them at the summary 

judgment stage.”); Price v. Time, Inc., 416 F.3d 1327, 1345 (11th Cir.) (“Courts 

routinely and properly deny summary judgment on the basis of a party’s sworn 

testimony even though it is self-serving.”), modified on other grounds on denial of 

reh’g, 425 F.3d 1292 (11th Cir. 2005).   

It makes no difference that this is a tax case.  We apply the same summary 

judgment standard in tax cases as we do in other areas of law.  See, e.g., Roberts v. 

Comm’r, 329 F.3d 1224, 1227 (11th Cir. 2003) (citing Tax Ct. R. 121, which 

mirrors Rule 56).  See also Lewis v. United States, 336 F. App’x 535, 538 (6th Cir. 

2009) (rejecting the argument that the ordinary summary judgment standard does 

not apply in tax cases). 

To support its statement that a taxpayer needs more than his self-serving 

testimony to preclude summary judgment, Mays relied on Gibson v. United States, 

360 F.2d 457 (5th Cir. 1966).  But Gibson does not hold that self-serving 

statements in a taxpayer’s affidavit cannot create a genuine issue of material fact.  

In Gibson, which involved a claim for a refund of excise taxes, the taxpayer 
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appealed certain unfavorable factual findings made by the district court following a 

bench trial.  The taxpayer argued primarily that the district court had erred in 

disregarding his testimony and the tax liability calculations contained in his own 

“excise tax journal.”  See id. at 460–62.  The former Fifth Circuit held that the 

district court’s factual findings were not clearly erroneous and explained that the 

taxpayer’s self-serving testimony did “not compel a contrary result.”  Id. at 462. 

Gibson does not hold that a district court can reject or ignore a taxpayer’s  

affidavit at summary judgment on the ground that it is self-serving.  Gibson was an 

appeal from a bench trial, and in that setting a district court can certainly take into 

account the self-serving nature of a litigant’s testimony.  A district court is, after 

all, permitted to assess credibility and weigh evidence at a bench trial, and the 

same goes for the jury when it is the trier of fact.1     

Properly understood, Gibson stands only for the unremarkable proposition 

that a fact-finder can choose to disregard a litigant’s self-serving (and unsupported) 

trial testimony, and that its decision to do so generally will not constitute clear 

error.  That proposition has no place at summary judgment, where “the [court’s] 

function is not . . . to weigh the evidence.”  Anderson v. Liberty Lobby, Inc., 477 
                                                 
1 Of note, none of the cases cited in Gibson arose in a summary judgment posture.  See Pinder v. 
United States, 330 F.2d 119, 121 (5th Cir. 1964) (reviewing jury verdict); Mendelson v. Comm’r, 
305 F.2d 519, 521 (7th Cir. 1962) (reviewing tax court’s factual findings); Urban Redevelopment 
Corp. v. Comm’r, 294 F.2d 328, 332 (4th Cir. 1961) (same); Comm’r v. Smith, 285 F.2d 91, 93 
(5th Cir. 1960) (same); Carter v. Comm’r, 257 F.2d 595, 596, 599 (5th Cir. 1958) (same); 
Anderson v. Comm’r, 250 F.2d 242, 246–47 (5th Cir. 1957) (same); Archer v. Comm’r, 227 F.2d 
270, 272 (5th Cir. 1955) (same).   
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U.S. 242, 249 (1986).  See also Danzer v. Norden Sys., Inc., 151 F.3d 50, 57 (2d 

Cir. 1998) (rejecting the argument that a self-serving affidavit is insufficient to 

defeat summary judgment because it would “thrust the courts—at an inappropriate 

stage—into an adjudication of the merits”).  

B 

Nor does Rule 56 require that an otherwise admissible affidavit be 

corroborated by independent evidence.  As noted, Rule 56(c) states only that an 

affidavit must be “made on personal knowledge, set out facts that would be 

admissible in evidence, and show that the affiant or declarant is competent to 

testify on the matters stated.”    

We see no basis for imposing a corroboration gloss on Rule 56, cf. 

Leatherman v. Tarrant Cty. Narcotics Intelligence & Coordination Unit, 507 U.S. 

163, 168–69 (1993) (rejecting a judicially-imposed “heightened pleading standard” 

not found in Federal Rules of Civil Procedure 8 and 9 for municipal liability 

cases), and reaffirm that “even in the absence of collaborative evidence, a 

plaintiff’s own testimony may be sufficient to withstand summary judgment.”  

Strickland v. Norfolk S. Ry. Co., 692 F.3d 1151, 1160 (11th Cir. 2012).   Accord 

E.E.O.C. v. Warfield-Rohr Casket Co., 364 F.3d 160, 163–64 (4th Cir. 2004); 

Jackson v. Ducksworth, 955 F.2d 21, 22 (7th Cir. 1992); Weldon v. Kraft, Inc., 896 

F.2d 793, 800 (3d Cir. 1990); Becho, Inc. v. United States, 47 Fed. Cl. 595, 603–04 
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& n.11 (2000); Marsh v. Hog Slat, Inc., 79 F. Supp. 2d 1068, 1076 (N.D. Iowa 

2000).    If corroboration is needed, then that requirement must come from a source 

other than Rule 56, such as the substantive law that governs the parties’ dispute or 

the Federal Rules of Evidence.  See, e.g., Fed. R. Evid. 804(b)(3)(B) (requiring 

corroboration to support the admission of statements against the declarant’s 

interest).2 

III 

A non-conclusory affidavit which complies with Rule 56 can create a 

genuine dispute concerning an issue of material fact, even if it is self-serving 

and/or uncorroborated.  We overrule Mays to the extent that it holds or suggests 

otherwise, and remand the case to the panel for consideration of Ms. Stein’s 

appeal.   

We do not mean to suggest that a self-serving and/or uncorroborated 

affidavit will always preclude summary judgment.  We hold only that the self-

serving and/or uncorroborated nature of an affidavit cannot prevent it from creating 

                                                 
2 In the appeal of a tax refund case that went to trial, we stated almost 40 years ago that a 
taxpayer cannot meet his burden through his “uncorroborated oral testimony.”  Griffin v. United 
States, 588 F.2d 521, 530 (5th Cir. 1979) (concluding that, because the taxpayer’s testimony was 
corroborated, the issue was for the jury).  Mays, itself a tax refund case, cited Griffin for the 
proposition that a taxpayer’s refund claim needs to be substantiated by “something other than . . . 
uncorroborated oral testimony.”  Mays, 763 F.2d at 1297.  This case does not involve a refund 
claim, and the appeal is from a summary judgment order.  Given the posture and nature of this en 
banc proceeding, we do not express any views on whether the quoted statement from Griffin is 
correct as a matter of substantive federal tax law.   
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an issue of material fact.  And we leave to the panel the task of determining the 

impact of Ms. Stein’s affidavit.  

Finally, we recognize that the government, in its en banc brief, has made a 

number of additional and related arguments in support of the district court’s 

summary judgment order.  For example, the government argues that, in a case like 

this one, a taxpayer’s affidavit concerning the matter of payment must be 

substantiated and corroborated (for example, by documentary evidence) pursuant 

to principles of substantive federal tax law, particularly given the presumption of 

correctness that attaches to its assessments.  Given the narrow question presented 

for en banc review, we think it is best for the panel to consider the government’s 

arguments, as well as Ms. Stein’s responses to them.      

REMANDED TO THE PANEL WITH INSTRUCTIONS. 
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WILLIAM PRYOR, Circuit Judge, concurring:  

 I concur fully in the majority opinion, but I write separately to highlight the 

irony of our earlier precedent when viewed in the light of the history of the 

Seventh Amendment. The precedent we overrule today, Mays v. United States, 

prevented juries from resolving factual disputes when a taxpayer offered only a 

self-serving affidavit in support of his position. 763 F.2d 1295, 1297 (11th Cir. 

1985). As the majority opinion explains, that rule had no basis in law. But it also 

flouted the history of the right to a jury trial in civil cases.  

In the decades before the American Revolution, Parliament developed 

procedures to enforce its revenue measures by evading colonial juries. See 1 Julius 

Goebel, Jr., History of the Supreme Court of the United States 85–86 (Paul A. 

Freund ed., 1st ed. 1971); Philip Hamburger, Is Administrative Law Unlawful? 150 

(2014). England had struggled to enforce its trade laws in the colonies, and 

colonial officials in America blamed local juries for refusing to be impartial in 

customs disputes. See Carl Ubbelohde, Vice-Admiralty Courts and the American 

Revolution 15 (1960). In response, Parliament expanded the jurisdiction of 

admiralty courts, which sat without juries, to include trade cases that would have 

been tried by a jury in England. See Ubbelohde, supra at 15–16, 21. Later, seeking 

Case: 16-10914     Date Filed: 01/31/2018     Page: 13 of 16 



14 

to extract more revenue from the colonies, Parliament enacted the Sugar Act for 

“the improvement of ‘the Revenue of th[e] Kingdom’” and extended the power of 

customs officials, at their discretion, to “channel cases into admiralty courts, and so 

to eliminate jury trial.” Goebel, supra at 85–86 (quoting 4 Geo. 3, c. 15 (Eng. 

1764)); see also Caleb Nelson, The Constitutionality of Civil Forfeiture, 125 Yale 

L.J. 2446, 2463 (2016). And the Stamp Act, 5 Geo. 3, c. 12 (Eng. 1765), provided 

that customs officials could enforce not only the stamp tax, but also “revenue acts 

in general” in the juryless admiralty courts. Goebel, supra at 86. 

Colonial Americans vehemently objected to these measures, and the denial 

of the right to a jury in tax cases became a chief complaint animating the American 

Revolution. The “colonies formed a Congress to protest ‘the tyrannical acts of the 

British Parliament.’” Hamburger, supra at 150 (quoting Resolutions of the Stamp 

Act Congress (Oct. 19, 1765)). The Stamp Act Congress declared that “trial by 

jury, is the inherent and invaluable right of every British subject in these colonies.” 

Resolutions of the Stamp Act Congress (Oct. 19, 1765), in Select Charters and 

Other Documents Illustrative of American History 1606-1775, at 315 (William 

MacDonald ed., MacMillan & Co. 1906). And it denounced “extending the 

jurisdiction of the courts of admiralty beyond its ancient limits” because of its 

“manifest tendency to subvert the rights and liberties of the colonists.” Id. In the 

Declaration of Independence, Americans cited the “depriv[ation] in many cases, of 
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the benefit of Trial by Jury” as one of the “Usurpations” committed by King 

George III that they would no longer tolerate. The Declaration of Independence 

paras. 2, 20 (1776).   

The failure to guarantee the right to a jury trial in civil cases almost 

prevented the ratification of the Constitution. In attempting to persuade New York 

to ratify the Constitution, Alexander Hamilton acknowledged “[t]he objection” that 

had “met with most success” in his home state and “several of the other states” was 

“the want of a constitutional provision for the trial by jury in civil cases.” The 

Federalist No. 83, at 558 (Alexander Hamilton) (Jacob E. Cooke ed., 1961). And 

he discussed the specific argument that the civil jury is a necessary “safeguard 

against an oppressive exercise of the power of taxation.” Id. at 563. As Justice 

Story later explained, Americans decided that it was not enough that Congress had 

the authority “to provide in all cases for the trial by jury.” United States v. Wonson, 

28 F. Cas. 745, 750 (C.C. Mass. 1812) (No. 16,750). The defenders of the 

Constitution prevailed in the ratification debates only after promising an 

amendment that guaranteed the right to trial by jury in civil cases. Stanton D. 

Krauss, The Original Understanding of the Seventh Amendment Right to Jury 

Trial, 33 U. Rich. L. Rev. 407, 412–13 (1999). Americans then enshrined that right 

in the Seventh Amendment. U.S. Const. Amend. VII. 
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Our precedent in Mays lost sight of the historical basis for the right to a civil 

jury when it denied a taxpayer a jury trial if all he offered in his favor was a self-

serving affidavit to rebut official records of his delinquency. In so doing, Mays 

ousted the jury from its historical role in the exact context—the enforcement of tax 

laws—that prompted the founding generation to adopt the Seventh Amendment in 

the first place. Today, we rectify that error. 
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