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Palisades Owners’ Association, Inc. v. Browning, Case No. 1D17-2129 (Fla. 1st DCA 2018). 
A dispute between a property owner and an association alleging breaches of fiduciary duty by the association is 
more complex than garden-variety community association disagreements and falls outside the arbitration 
requirements of Florida Statute section 718.1255(1). 
 
Ocean Concrete, Inc. v. Indian River County, Board Of County Commissioners, Case No. 4D16-3210 (Fla. 4th 
DCA 2018). 
A determination whether inordinate government regulation violates the anticipated use provision of the Bert Harris 
Act, Florida Statute section 71.001, must be made without considering the economic viability of the anticipated use. 
 
McMichael v. Deutsche Bank National Trustee Company, Case No. 4D16-3879 (Fla. 4th DCA 2018). 
A party who fails to read a contract before signing it cannot claim “unclean hands” with regard to the provisions 
contained in the contract. 
 
Balva v. Ontario Wealth Management Corporation, Case No. 4D17-1126 (Fla. 4th DCA 2018). 
A successor trial court judge may not correct the final judgments and final orders of a predecessor judge. 
 



DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

 
YEHUDA BALVA, 

Appellant, 
 

v. 
 

ONTARIO WEALTH MANAGEMENT CORPORATION, a foreign 
corporation, JEFFREY FRIEDMAN, RANDI FRIEDMAN, JASON 

KLINGHOFFER, UNITED STATES OF AMERICA, DEPARTMENT OF 
TREASURY, and FLORIDA DEPARTMENT OF REVENUE, 

Appellees. 
 

No. 4D17-1126 
 

[March 14, 2018] 
 

Appeal from the Circuit Court for the Fifteenth Judicial Circuit, Palm 
Beach County; Thomas H. Barkdull III, Judge; L.T. Case No. 
502015CA011898XXXXMBAW. 

 
Scott C. Gherman of Scott C. Gherman, P.A., Boca Raton, for appellant. 
 
Dariel Abrahamy of Greenspoon Marder, P.A., Boca Raton, for appellee 

Ontario Wealth Management Corporation, a foreign corporation. 
 

DAMOORGIAN, J. 
 

Yehuda Balva appeals the trial court’s entry of amended final judgment 
of foreclosure in favor of Ontario Wealth Management Corporation (“the 
Bank”) following a bench trial.  We reverse. 

 
In 2016, the Bank filed a mortgage foreclosure complaint against 

Appellant.  The matter ultimately proceeded to a bench trial on the issue 
of damages only.  At the conclusion of the trial, the Bank requested that 
the court reserve jurisdiction to determine the reasonable amount of 
attorney’s fees and costs as the Bank did not have an expert available to 
testify at trial.  The court did not make any rulings and instead requested 
that each party submit a proposed final judgment.  The court ultimately 
entered the proposed final judgment submitted by the Bank with some 
modifications.  Specifically, the court crossed out the amounts that the 
Bank listed for attorney’s fees and costs and also crossed out the word 
“Reserved” written next to those amounts.   
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 Following entry of the final judgment, the Bank filed a motion to amend 
the final judgment to include attorney’s fees and costs following an 
evidentiary hearing.  For reasons not entirely clear, the matter was 
specially set for an evidentiary hearing before a second judge.  Appellant 
objected and moved to strike the motion and sought sanctions on the 
grounds that the Bank’s motion was frivolous and in contradiction to the 
final judgment. 
 
 Unbeknownst to the parties, the day prior to the scheduled hearing, the 
original judge entered an order denying the Bank’s motion to amend the 
final judgment to include attorney’s fees and cancelling the evidentiary 
hearing before the second judge.  Having not received this ruling, the 
parties proceeded as scheduled to the hearing before the second judge.  At 
the beginning of the hearing, Appellant reiterated his position that the 
original judge had already ruled on the issue of entitlement to attorney’s 
fees and costs.  The second judge denied Appellant’s motion to strike and 
proceeded with an evidentiary hearing on the fee claim.  Ultimately the 
second judge entered an amended final judgment and awarded the Bank 
attorney’s fees and costs.  After receiving the original judge’s ruling, 
Appellant moved to vacate the amended final judgment of foreclosure, 
which the second judge denied. 
 
 On appeal, Appellant argues that because the original judge made a 
definitive ruling on the issue of entitlement to attorney’s fees, the second 
judge abused his discretion in proceeding with the evidentiary hearing in 
the first place, amending the final judgment, and denying the motion to 
vacate.  We agree. 
 
 It is well established that “a successor judge may not correct errors of 
law committed by his predecessor and hence he cannot review and reverse 
on the merits and on the same facts the final orders and decrees of his 
predecessor.”  Drdek v. Drdek, 79 So. 3d 216, 219 (Fla. 4th DCA 2012) 
(quoting Groover v. Walker, 88 So. 2d 312, 313 (Fla. 1956)).  Accordingly, 
when a party is aggrieved by a final judgment, the proper procedure is for 
the aggrieved party to seek review on appeal, not in front of a different trial 
court judge.  Id.  Here, the judge who presided over the trial made a 
definitive ruling on the issue of entitlement to attorney’s fees and costs, 
both in the original final judgment and the order denying the Bank’s 
motion to amend the final judgment to include attorney’s fees and costs.  
These rulings were made before the second judge considered the fee issue.  
Accordingly, the second judge had no authority to reverse the original 
judge’s decision to deny attorney’s fees and costs.  Id. 
 
 Reversed. 

https://www.westlaw.com/Document/I1ffc394c57eb11e1bd1192eddc2af8cc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_3926_219
https://www.westlaw.com/Document/I2c7078bc0c6c11d98220e6fa99ecd085/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_313
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TAYLOR and MAY, JJ., concur. 

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
    



DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

 
LESLIE D. McMICHAEL a/k/a LESLIE McMICHAEL, 

Appellant, 
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DEUTSCHE BANK NATIONAL TRUSTEE COMPANY, 
Appellee. 

 
No. 4D16-3879 

 
[March 14, 2018] 

 
Appeal from the Circuit Court for the Fifteenth Judicial Circuit, Palm 

Beach County; Richard L. Oftedal, Judge; L.T. Case No. 50-2012-CA-
009756-MB. 

 
Michael Vater, Kyle M. Costello and Kendrick Almaguer of The Ticktin 

Law Group, PLLC, Deerfield Beach, for appellant. 
 
Anthony R. Yanez and Nicole R. Topper of Blank Rome LLP, Fort 

Lauderdale, for appellee. 
 

GROSS, J. 
 

We affirm the final judgment of foreclosure and write to address the 
circuit court’s rejection of the borrower’s unclean hands defense. 
 

At trial the borrower testified in her defense.  She stated that the 
original lender’s employees appeared at her house one evening at 9:30 p.m. 
and asked her to sign all of the documents related to the subject note and 
mortgage, without giving her a chance to review what she was signing.  The 
borrower testified that she reviewed the documents the next day and 
realized the terms were not consistent with her agreement with the lender. 
 

She further said that she tried to rescind the loan for three days after 
the employees came to her home, but the messages were left unanswered.  
When she finally got in contact with the lender, she was informed that 
nothing could be done because the loan had been funded.  The borrower 
also testified that she stopped making payments on her mortgage because 
an employee of the loan servicer told her she would need to stop making 
payments in order to modify her mortgage.  On cross-examination, the 
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borrower conceded that she was not coerced into signing the loan 
documents. 
 

In the final judgment, the circuit judge rejected the borrower’s assertion 
of the unclean hands defense: 

To the extent [borrower] was in any way misled, any injury 
or damage was entirely self-inflicted.  Despite the late hour, 
there was little or no credible evidence that [borrower] was in 
any way coerced into signing anything without the 
opportunity to read the documents or ask questions.  Indeed, 
she admitted as much, having testified that there was no 
coercion at the loan closing and that she had no idea what 
documents she signed at the closing.  In fact, she candidly 
admitted that she failed to pay attention during the closing 
and that any inaccuracies were her own fault.  These 
inaccuracies would include information which [borrower] 
claims were falsely inserted into the documents.  “Florida 
adheres to the principle that a party has a duty to learn and 
know the contents of a proposed contract before he signs it. 
Therefore, one who signs a contract is presumed to know its 
contents.”  Wexler v. Rich, 80 So. 3d 1097, 1100-01 (Fla. 4th 
DCA 2012). 

[Borrower] further argues that [bank] improperly induced 
her to stop making loan payments in order to obtain a loan 
modification.  The more credible evidence is that she stopped 
making loan payments because she could no longer afford the 
payments on this loan and on her mother’s mortgage. 

In support of her defense of Unclean Hands, the [borrower] 
called Jason Harden as an expert witness.  However, the court 
accords little weight to Mr. Harden’s testimony, finding that 
even if qualified, his testimony was suspect, given that he 
relied solely upon a Comment Log prepared four years earlier 
and had spoken neither with the [borrower] nor anyone from 
the [bank]’s office in preparing his audit. 
 

(footnotes omitted). 
 

The circuit court concluded that the borrower failed to carry her burden 
in establishing the affirmative defense of unclean hands, or any other 
affirmative defense. 
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The borrower contends that the judgment of foreclosure was improper 
because the bank came to the court with unclean hands.  She argues that 
the bank:  (1) misled her regarding the terms of the loan, and (2) instructed 
her to stop paying her mortgage so she could obtain a loan modification, 
which resulted in this foreclosure action being filed against her. 
 

The facts determined by the circuit court do not approach the level of 
wrongdoing necessary to support the application of the unclean hands 
defense.  “Unclean hands is an equitable defense that is akin to fraud; its 
purpose is to discourage unlawful activity.”  Cong. Park Office Condos II, 
LLC v. First-Citizens Bank & Tr. Co., 105 So. 3d 602, 609 (Fla. 4th DCA 
2013). “To establish a defense of unclean hands, a defendant must have 
relied on the plaintiff’s misconduct.”  Wells Fargo Bank, N.A. v. Williamson, 
199 So. 3d 1031, 1035 (Fla. 4th DCA 2016) (citation and quotation marks 
omitted).  “In addition to acting in reliance on the misconduct, the 
defendant must also prove a harm that was caused by the misconduct.”  
Id. (citing Jelic v. CitiMortgage, Inc., 150 So. 3d 1223, 1225 (Fla. 4th DCA 
2014)).  This court has equated 

“sneaky and deceitful” with “unclean hands”. . . .  “Equity will 
stay its hand where a party is guilty of conduct condemned by 
honest and reasonable men.  Unscrupulous practices, 
overreaching, concealment, trickery or other unconscientous 
conduct are sufficient to bar relief.”  22 Fla. Jur. 2d, Equity, § 
50. 

Hensel v. Aurilio, 417 So. 2d 1035, 1038 (Fla. 4th DCA 1982). 

The trial court’s rejection of the unclean hands defense is supported by 
the record.  As the trial court observed, 

Florida adheres to the principle that a “party has a duty to 
learn and know the contents of a proposed contract before he 
signs” it.  Mfrs.’ Leasing, Ltd. v. Fla. Dev. & Attractions, Inc., 
330 So. 2d 171, 172 (Fla. 4th DCA 1976).  Therefore “[o]ne 
who signs a contract is presumed to know its contents.” 
Addison v. Carballosa, 48 So. 3d 951, 954 (Fla. 3d DCA 2010). 

Wexler, 80 So. 3d at 1100-01 (Fla. 4th DCA 2012).  To the extent the 
borrower was misled, any injury was entirely self-inflicted, as she failed to 
read the loan documents before signing them. 

On the borrower’s second claim, there was contradictory testimony at 
trial concerning the reason she stopped making mortgage payments.  The 
circuit court found “the more credible evidence” to be that the borrower 
“stopped making loan payments because she could no longer afford the 
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payments on this loan and her mother’s mortgage.”  We defer to the circuit 
court’s “well-reasoned equitable findings.”  McCollem v. Chidnese, 832 So. 
2d 194, 196 (Fla. 4th DCA 2002). 
 
GERBER, C.J., and KUNTZ, J., concur.  
 

*            *            * 
 

Not final until disposition of timely filed motion for rehearing. 
    
 



DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

 
OCEAN CONCRETE, INC. and GEORGE MAIB, 

Appellants, 
 

v. 
 

INDIAN RIVER COUNTY, BOARD OF COUNTY COMMISSIONERS, 
Appellee. 

 
No. 4D16-3210 

 
[March 14, 2018] 

 
Appeal from the Circuit Court for the Nineteenth Judicial Circuit, 

Indian River County; Cynthia L. Cox, Judge; L.T. Case No. 
312007CA011589. 

 
Stephen B. Burch, Geoffrey D. Smith and Susan C. Smith of Smith & 

Associates, Melbourne, for appellants. 
 
Paul R. Berg of Vocelle & Berg, L.L.P., and Dylan Reingold, Vero Beach, 

for appellee. 
 

DAMOORGIAN, J. 
 

Appellants, Ocean Concrete, Inc. and its principal, George Maib, appeal 
a final judgment entered in favor of Indian River County (the “County”) in 
Appellants’ property rights related lawsuit against the County.  The 
substance of this appeal is comprised of the following issues: (1) whether 
the court erred in its conclusion that Appellants failed to prove entitlement 
to relief under the Bert J. Harris, Jr. Property Rights Protection Act;1 (2) 
whether the court considered irrelevant factors in reaching its conclusion 
that the County did not effectuate a regulatory taking of Appellants’ 
property interests; and (3) whether the court made certain evidentiary 
rulings which require a retrial on Appellants’ procedural due process 
violation claim.  We affirm the second and third issues without further 
comment.  As for the first issue, we conclude that the trial court reversibly 
erred and remand for further proceedings. 
 
1 The Bert J. Harris, Jr. Property Rights Protection Act is codified in section 
70.001 of the Florida Statutes (2008).  For purposes of this opinion, it will be 
referenced to as the “Harris Act.”   
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Factual Background 
 
In 2002, Mr. Maib began formulating a plan to develop and run a 

concrete batch plant in the Treasure Coast area.  A key element of the plan 
was acquiring a parcel of land with railway access which would allow him 
to keep costs down by importing raw material in bulk via freight train.  
With this is mind, Mr. Maib scouted the subject land, an 8.5+ acre parcel 
located near the city limits of the City of Sebastian in Indian River County.  
The parcel was zoned light industrial (“IL”) under the County’s zoning code 
which, at that time, provided that concrete batch plans were an allowed 
use in IL zoned districts.  The lands surrounding the parcel, however, were 
primarily zoned for residential and limited commercial use.  An aerial view 
of the parcel showed that the surrounding land was undeveloped.  

  
In 2004, Mr. Maib entered into a contract to purchase the property for 

$575,000 with a 120 day inspection period.  Mr. Maib retained an engineer 
to ascertain the feasibility of developing a concrete batch plant on the 
property.  The engineer testified that after reviewing all relevant 
documents, he had no concerns about the feasibility of the project from 
either an engineering or development standpoint.  The engineer drafted a 
conceptual, pre-application site plan for County review.  Mr. Maib and his 
engineer attended a meeting with County planning staff where the staff 
represented that a concrete batch plant was a permitted use as a matter 
of right under the zoning code and provided feedback about the project.  
Mr. Maib and his engineer left the meeting believing that the development 
of the plant was feasible and that none of the feedback from the planning 
staff would prohibit the development.  Based on the foregoing, Mr. Maib 
purchased the property. 

 
In 2005, Mr. Maib filed a site plan application for review by the County’s 

Technical Review Committee (“TRC”).  The TRC responded to the 
application in writing by listing out several “discrepancies” which needed 
to be addressed before moving forward with the application.  The TRC’s 
discrepancy letter also noted that a concrete batch plant was a permissible 
use of the property as a matter of right, the discrepancies were not 
significant, and that no second TRC meeting would be required for 
reconsideration of the application.  Mr. Maib then underwent efforts to 
remedy those discrepancies and also began improving the property.  
Specifically, Mr. Maib obtained permits to install storm water systems, 
installed wells, cleared and graded the property, planted a landscape 
buffer, and began to install a rail spur.  He also formed Ocean Concrete, 
Inc., began developing a detailed business plan, and sought out financing 
for the project.  During this process, Mr. Maib realized that it was going to 
take an additional two years to meet all of the technical requirements for 
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approval of the site plan.  Therefore, he let the site plan application expire 
in November of 2006 with the intent of filing a new site plan application 
and requesting a one year extension.  Mr. Maib filed a new site plan 
application on December 6, 2006. 

 
Thereafter, the TRC issued another discrepancy letter identifying the 

discrepancies in the site plan application which Mr. Maib was required to 
address, in writing, before proceeding.  This discrepancy letter again noted 
that the “site is zoned IL, Light Industrial.  Concrete batch plants are a use 
permitted by right in the IL district” and that “the discrepancies do not 
appear to be significant, therefore, no second TRC meeting will be required 
for reconsideration of the proposal.”  Mr. Maib continued to address the 
discrepancies but, as he did, the project began garnering public and 
governmental opposition. 

 
The nearby City of Sebastian issued a resolution imploring the County 

to deny approval for the proposed Ocean Concrete project.  Around this 
same time, a group of citizens formed an organization called “Stop Ocean 
Concrete.”  The leader of this organization appeared at a Board of County 
Commissioners (“BCC”) meeting and asked the BCC to amend the zoning 
code to eliminate heavy process uses from the IL zoning district.  The BCC 
then directed the planning staff to analyze the issue and shortly thereafter, 
the County’s planning director issued a memo recommending that the 
BCC change the zoning code to “restrict industrial uses such as concrete 
plants and paper mills that process large quantities of materials, produce 
dust and noise, and have outdoor activities to the IG (General Industrial) 
district.”  At its next meeting, the BCC voted to have the staff change the 
zoning code as recommended. 

 
Following the BCC’s vote, County staff began the process of amending 

the zoning code.  Inevitably, the impact of any changes on Mr. Maib’s 
existing site plan application was a point of heavy discussion.  A May 8, 
2007 memo written by a senior planner noted: 

 
The Ocean Concrete project is opposed by many residents of 
Sebastian and the north county, as evidenced by petitions and 
letters of objection submitted to staff.  That project’s 
application will expire on December 6, 2007 if it is not 
approved by that date.  Because that site plan application is 
active, changes to the IL district regulations will not affect that 
application unless special effective date provisions are added 
to the amendment ordinance.  At this time, the County 
Attorney has not issued an opinion as to whether or not the 
county can legally apply the proposed amendment to an 
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existing application.  The proposed changes will certainly 
affect applications to develop IL zoned sites submitted after 
the changes are adopted. 

 
During this time and unbeknownst to Mr. Maib, the county attorney 

and the planning director were engaged in a discussion about whether the 
proposed change to the zoning code would apply to the Ocean Concrete 
project.  After the attorney opined that the change would apply to the 
project, the Planning and Zoning Commission voted to recommend 
approval of the changes to the zoning code.  Thereafter, the BCC 
unanimously voted to adopt the amendments to the zoning code “void of 
any exception or merit for grandfathering of vested rights.”   

 
Appellants filed a declaratory action in the circuit court seeking 

clarification of their rights to proceed under the site plan application.  They 
also filed a request for a one year extension with the County on their 
pending application.  The County denied the extension and based on the 
expiration of the application, denied Appellants’ application.  Appellants 
administratively appealed and amended their declaratory action complaint 
to add a cause of action for violation of the Harris Act.  Appellants’ 
administrative appeals were denied, causing Appellants to file a petition 
for writ of certiorari with the circuit court sitting in an appellate capacity.  
The circuit court determined that the County must either grant the 
extension, state a valid reason for denial, or deny the site plan on its 
merits.  The BCC voted to grant Appellants a one year extension under the 
“old code” provisions.   

 
Following the reinstatement of Appellants’ application, the County staff 

approved the site plan application under the old zoning code conditioned 
on a finding by the Community Planning Director of a vested right of 
development under the old code.  The Community Planning Director, 
found that there was no vested right and denied Appellants’ site plan 
application under the new code.  Mr. Maib appealed the denial to the 
Planning and Zoning Commission but, while his appeal was pending, lost 
the property to foreclosure.  The Planning and Zoning Commission then 
dismissed Appellants’ appeal as moot.  At this point, Appellants added a 
cause of action for a regulatory taking and violation of their due process 
rights to the declaratory action. 

 
The matter proceeded to a simultaneous bench/jury trial with the court 

considering Appellants’ regulatory taking, Harris Act, and substantive due 
process claims and a jury considering the procedural due process claim.  
At trial, Appellants presented expert testimony from a real property 
appraiser and construction business valuators.  Appellant’s experts valued 



5 
 

the property with a completed concrete batch plant at $10 million.  In turn, 
the County presented its own experts who opined that market value of the 
property before the zoning amendment was $1 million and that the change 
in the zoning amendment only reduced the property’s value by 3.5%.  The 
County also presented evidence to support its contention that operating a 
concrete batch plant on the property was not economically feasible. 

 
At the conclusion of the trial, the jury found that the County did not 

violate Appellants’ procedural due process rights.  The trial court found 
that Appellants did not prove that the County effectuated a regulatory 
taking, violated the Harris Act, or violated Appellants’ substantive due 
process rights.  Holding that the court erred in finding no violation of the 
Harris Act, we reverse and remand. 

 
Analysis 

 
The Harris Act was enacted by the Florida Legislature in 1995 as a 

mechanism to protect and compensate any landowner whose property is 
affected by government action not rising to the level of a taking.  
§°70.001(1), Fla. Stat. (1995).  To prevail under the Harris Act, the property 
owner must prove that “a specific action of a governmental entity has 
inordinately burdened an existing use of real property or a vested right to 
a specific use of real property.”  § 70.001(2), Fla. Stat. (2008).  Accordingly, 
when a claim under the Harris Act is presented for judicial review, the 
court must first consider whether a claimed “existing use of the real 
property” or a claimed “vested right to a specific use of the real property” 
actually existed.  If it finds either, it must next determine whether the 
government action inordinately burdened the property.  § 70.001(6)(a), Fla. 
Stat.  If the court also finds that that there was an inordinate burden, then 
it must impanel a jury to determine the total amount of compensation to 
the property owner for the loss caused by the inordinate burden to the 
property.  § 70.001(6)(b), Fla. Stat.  The party seeking relief under the 
Harris Act bears the burden of proof.  See Town of Ponce Inlet v. Pacetta, 
LLC, 120 So. 3d 27, 29 (Fla. 5th DCA 2013). 

 
In this case, the court found Appellants did not establish that the use 

of the property as a concrete batch plant was an existing use.  
Alternatively, it found that the County’s actions did not inordinately 
burden the property.  We review these determinations de novo.  City of 
Jacksonville v. Coffield, 18 So. 3d 589, 594 (Fla. 1st DCA 2009). 

 
a) Existing Use 

 
The term “existing use” is defined by the Harris Act as: 
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[1] an actual, present use or activity on the real property, 

including periods of inactivity which are normally 
associated with, or are incidental to, the nature or type of 
use or activity or  
 

[2] such reasonably foreseeable, nonspeculative land uses 
which are suitable for the subject real property and 
compatible with adjacent land uses and which have 
created an existing fair market value in the property 
greater than the fair market value of the actual, present 
use or activity on the real property. 

 
§ 70.001(3)(b), Fla. Stat. (2008) (spacing and numbers added). 
 

Because a concrete batch plant did not exist on the property, the court 
applied the second part of the “existing use” definition.  Neither of the 
parties contend that this was improper.  With this parameter in mind, the 
court then found that because a concrete batch plant was a permitted use 
as a matter of right under the County’s old zoning code, it was a reasonably 
foreseeable use of Appellants’ property.  However, the court went on to find 
that a concrete batch plant was not a non-speculative use.  This finding 
was rooted in economics, and more particularly, the court’s determination 
that the project was not financially viable.  The court also concluded that 
the use was not compatible with adjacent lands.  For the reasons set forth 
below, we hold that the court’s non-speculative use and compatibility 
analysis was legally incorrect. 

 
i) Reasonably Foreseeable, Nonspeculative Use 
 

Applying a plain language reading analysis to the statute leads us to 
conclude that the term relates to whether the actual land use is 
nonspeculative without concern to economics.  The phrase 
“nonspeculative” appears in the definition of “existing use” as follows: 

 
“reasonably foreseeable, nonspeculative land uses . . .” 

§ 70.001(3)(b), Fla. Stat. (2008). 
 

The noun in the above phrase is “land uses.”  The terms “reasonably 
foreseeable” and “nonspeculative” are adjectives modifying the noun “land 
use.”  Thus, based on the grammatical structure, the key inquiry for the 
court is whether a concrete batch plant, as a land use, was foreseeable 
and nonspeculative at the time the County amended its zoning code.  
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Notably, at least one appellate judge has arrived at the same conclusion.  
In his dissent in City of Jacksonville v. Smith, 159 So. 3d 888, 913 (Fla. 1st 
DCA 2015),2 Judge Makar wrote:  

 
The point of subsection 2 [within the existing use definition] 
is not to preclude “speculation” in the financial sense; if that 
were the case, no privately-held real property would qualify 
because land ownership always involves an element of 
financial risk.  Instead [the definition] is designed to limit 
possible future land uses to only those that are within reason, 
i.e., “reasonably foreseeable” and “nonspeculative.”  Stated 
differently, future uses that are merely theoretical or 
hypothetical do not qualify; they are speculative in the sense 
of these two terms. 
 

The plain language of the Harris Act is clear: the term “nonspeculative” 
refers to the land use and, therefore, a “nonspeculative use” analysis really 
only comes into play when a party is arguing that it may have been able 
to use its land in the future for a purpose not expressly provided for by the 
zoning code at the time of the government action.  Conversely, when the 
use was expressly provided for, as it was here, there is no need for a 
speculation analysis.  Accordingly, based on the plain language of the Act, 
the court erred in concluding that a concrete batch plant was not a 
nonspeculative land use when making its “existing use” determination.3 

 
2  Our citation to the dissent in Smith is in no way meant to distinguish the 
majority holding as it not applicable to the instant case.  In Smith, the majority 
held that a landowner whose property abutted a vacant lot rezoned to allow a fire 
station was not entitled to relief under the Harris Act because the landowner’s 
property “was not itself subject to any governmental regulatory action.”  159 So. 
3d at 889.  Based on this holding, the court did proceed to engage in an existing 
use or inordinate burden analysis under the Harris Act.   
3  See David L. Powell, Robert M. Rhodes & Dan R. Stengle, A Measured Step to 
Protect Private Property Rights, 23 Fla. St. U. L. Rev. 255 (1995).  Discussing the 
definition of the term “existing use” at play in the Harris Act the authors (who 
happened to work on the legislation), stated: 

 
As a legal concept for an existing land use, the alternative definition 
is well-grounded in the law of eminent domain.  In a condemnation 
proceeding, valuation of the property is based upon the highest and 
best use.  The highest and best use is not limited to those uses 
authorized under the existing land development regulations.  If on 
the date of taking there is a reasonable probability of a land use 
change, that probability may be taken into account in determining 
valuation.  An important factor in determining the highest and best 
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https://www.westlaw.com/Document/I9fbb4f55be4911e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_3926_913
https://www.westlaw.com/Document/I6b27f00149fb11db99a18fc28eb0d9ae/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6b27f00149fb11db99a18fc28eb0d9ae/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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ii) Compatible with Adjacent Land Uses 

In addition to finding that Appellants did not meet the “nonspeculative 
land use” prong of the “existing use” definition under the Harris Act, the 
court also found that Appellants failed to establish that a concrete batch 
plant was compatible with adjacent land uses at the time the code was 
amended.  The court’s conclusion was based on the fact that the land west 
of the property and half of the land south of the property was zoned for 
residential use.  Although much of that land remained vacant, the court 
concluded that based on east to west wind patterns, the residential areas 
would experience noise and dust pollution from the property if it was 
developed into a concrete batch plant.  The court also gave weight to the 
County’s determinations during the code amendment process that “heavy 
process uses such as concrete plants which involve outdoor storage and 
handling of large quantities of material that result in noise and dust 
impacts are more compatible with and appropriately located in IG [General 
Industrial] districts, removed from concentrations of residential areas and 
separated from commercial uses and light ‘clean’ industry.” 

 
It is axiomatic that if an area is zoned for a particular use, that use is 

deemed compatible with surrounding uses.  See Nostimo, Inc. v. City of 
Clearwater, 594 So. 2d 779, 781 (Fla. 2d DCA 1992) (holding that use of 
property was compatible with surrounding or adjacent uses because it was 
a permitted use under the zoning code).  Before the County amended the 
code, concrete batch plants were a permitted use on Appellants’ property.  
Therefore, the use of the property as a concrete batch plant was per se 
compatible with the surrounding land uses.  With this in mind, none of 
the County’s evidence established that anything about the adjacent land 
uses changed between the time the old IL zoning description was created 

 
use of property is whether the property is suitable for that proposed 
future use.  However, such a future use may not be wholly 
speculative. . . . 
 
The proof necessary to establish that a future land use is reasonably 
foreseeable could come from such authorities as an adopted local 
comprehensive plan, local land development regulations, or a 
credible appraisal which relies at least in part on nonexisting but 
reasonably expected future uses. 
 

Id. at 267−68 (footnotes omitted). 
 

 
 

https://www.westlaw.com/Document/I16e7ef040e3311d99830b5efa1ded32a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_781
https://www.westlaw.com/Document/I16e7ef040e3311d99830b5efa1ded32a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_781
https://www.westlaw.com/Document/I6b27f00149fb11db99a18fc28eb0d9ae/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_1141_267
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and the time it was amended.  Accordingly, the court erred when it 
concluded that a concrete batch plant was not an “existing use” for the 
property because a concrete batch plant was not compatible with adjacent 
land uses at the time the code was amended.   

 
b) Inordinate Burden 

 
The Harris Act provides that the terms “inordinate burden” or 

“inordinately burdened” mean: 
 

[T]hat an action of one or more governmental entities has 
directly restricted or limited the use of real property such that 
the property owner is permanently unable to attain the 
reasonable, investment-backed expectation for the existing 
use of the real property or a vested right to a specific use of 
the real property with respect to the real property as a whole, 
or that the property owner is left with existing or vested uses 
that are unreasonable such that the property owner bears 
permanently a disproportionate share of a burden imposed for 
the good of the public, which in fairness should be borne by 
the public at large. . . . 

 
§ 70.001(3)(e), Fla. Stat. (2008).  
 

Here, although the court denied Appellants relief under the Harris Act 
based on its existing use analysis, it also cursorily addressed the 
inordinate burden prong of a claim under the Act, ruling that Appellants 
could not demonstrate a “reasonable, investment-backed expectation.”  
The court’s ruling on this point referenced its takings ruling, wherein the 
court found that Appellants did not establish that they had a reasonable, 
investment-backed expectation in developing a concrete batch plant 
because the “property contained site-specific conditions that entailed 
significant practical and financial impediments to its development as a 
concrete batch plant.”   

 
There are only two reported cases interpreting the phrase “reasonable, 

investment-backed expectations” in the specific context of the Harris Act.  
This Court’s opinion in Palm Beach Polo, Inc. v. Village of Wellington, 918 
So. 2d 988 (Fla. 4th DCA 2006), provides the most guidance.  In that case, 
a developer made a Harris Act claim with respect to a wetland nature 
preserve which a local government required the developer to “restore, 
enhance, and preserve” as part of a Planned Unit Development.  Id. at 990.  
On appeal, we held that the developer’s claim under the Act was “frivolous” 
because, based on the physical characteristics and regulatory history of 
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the preserve, there could be no reasonable expectation that the preserve 
would be used for anything other than conservation.  Id. at 995.  Citing 
our holding in Palm Beach Polo, Inc., the First District later found that a 
landowner did not have a “reasonable, investment-backed expectation” of 
developing a parcel of land into a multi-family development after he 
learned that the only road leading to and from the property was being 
permanently closed.  Coffield, 18 So. 3d at 595, 599.  These cases establish 
that whether a landowners expectations for development are “reasonable” 
and “investment-backed” depends on the physical and regulatory aspects 
of the property.   

 
Despite the foregoing authority, the court relied on case law from the 

takings context when analyzing whether Appellants had a “reasonable, 
investment-backed expectation” of developing the property as a concrete 
batch plant.  The court did so because the term “investment-backed 
expectations” is found in the test articulated by the United States Supreme 
Court for regulatory takings.  Penn Cent. Transp. Co. v. City of N.Y., 438 
U.S. 104, 123 (1978).  Although, based on the foregoing, it would seem 
reasonable to rely on takings cases, the Harris Act itself proclaims that it 
is “separate and distinct . . . from the law of takings” and, to that end, also 
provides that “[t]his section may not necessarily be construed under the 
case law regarding takings if the governmental action does not rise to the 
level of a taking.”  §§ 70.001(1); 70.001(9), Fla. Stat. (2008).  Thus, we hold 
that the court’s reliance on federal takings cases as opposed to Florida law 
interpreting the Harris Act was misplaced. 

 
Applying the applicable law, nothing about the physical or regulatory 

aspects of the property at the time of the government regulation made 
Appellants’ expectations for the development of a concrete batch plant 
unreasonable.  A concrete batch plant was a permitted use under the 
zoning code as a matter of right and throughout the site-plan approval 
process, Mr. Maib was led to believe that approval was inevitable.  Further, 
Mr. Maib obtained the services of an expert engineer who told him that the 
development was feasible.  Finally, the property abutted a railroad and Mr. 
Maib was able to install a spur to facilitate the importation and exportation 
of materials.  That the overall undertaking may have been expensive and 
a significant task does not invalidate the fact that, based on the property 
itself, Appellants’ investment-backed expectations were reasonable.   

 
Based upon the foregoing, we reverse and remand this matter for a trial 

on damages suffered by Appellants under the Harris Act. 
 
 Affirmed in part, reversed in part and remanded. 
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TAYLOR AND MAY, JJ., concur. 
 

*            *            * 
 

Not final until disposition of timely filed motion for rehearing. 
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ROWE, J. 
 

Thomas F. Browning, an owner of a unit in the Palisades 
condominium community, sued Palisades Owners’ Association, 
Inc., after two of the Association’s board members installed a boat 
lift at the community’s boat dock without the approval of the 
other unit owners. The Association moved to dismiss the 
complaint, arguing that Browning was required to submit his 
claim to nonbinding arbitration pursuant to section 718.1255, 
Florida Statutes (2016), before filing suit because the 
disagreement between the parties was a garden-variety dispute 
between a unit owner and condominium association.  Because the 
complaint included claims of breach of fiduciary duty by the 
Association, the trial court denied the motion to dismiss, finding 



2 
 

that Browning’s claims were specifically excluded from the class 
of disagreements required to be submitted to arbitration under 
the statute.  We affirm.  

The Palisades is a condominium community located in 
Panama City, Florida.  One of the common elements of the 
community is a boat dock with ten slips for the use and benefit of 
the entire community.  According to the Association’s by-laws, 
any alteration to the common elements requires approval of at 
least three-fourths of all of the unit owners.  And, for any 
alteration affecting any unit owner, unanimous approval from all 
unit owners is required. 

Dan Phillips and Jamey Phillips each own a unit in the 
Palisades and serve on the Association’s board of directors. In 
early 2016, they installed a permanent, freestanding boat lift at 
the end of the community’s boat dock for their exclusive use 
without prior approval from the other unit owners.  Browning 
asserted that construction of the boat lift without approval of the 
other unit owners violated the community’s by-laws and 
demanded that the boat lift be removed.  However, the boat lift 
remained, and at a meeting in late 2016, the board of directors 
(including Jamey Phillips) voted to amend the community’s by-
laws to allow for temporary personal boat docks.  It was asserted 
that the vote was done for self-serving interests and not in 
accordance with the responsibility of the Board of Directors to 
maintain the common element for the enjoyment of all owners. 
Shortly thereafter, Browning filed suit against the Association.  
The Association’s motion to dismiss the suit was denied, and this 
appeal follows. 

The Association asserts that Browning’s disagreement with 
the Association was a “dispute” subject to the alternate dispute 
resolution procedures provided in section 718.1255, and therefore 
Browning was required to petition for nonbinding arbitration 
before filing a complaint in the trial court.  But we hold that 
Browning’s complaint does not allege a “dispute” within the 
meaning of section 718.1255, and therefore Browning was not 
required to submit his claim to arbitration as a condition 
precedent to filing suit in the trial court.  We reach this 
conclusion by examining the plain meaning of the statute.  Holly 
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v. Auld, 450 So. 2d 217, 219 (Fla. 1984) (“When the language of 
the statute is clear and unambiguous and conveys a clear and 
definite meaning, . . . the statute must be given its plain and 
obvious meaning.”).  The language of this statute is clear and 
unambiguous. Section 718.1255 requires that as a condition 
precedent to filing an action in the trial court, a “dispute” 
between a condominium owner and the board of the condominium 
association must be submitted to nonbinding arbitration.  § 
718.1255(1), Fla. Stat. (2016); Neate v. Cypress Club Condo., Inc., 
718 So. 2d 390, 392 (Fla. 4th DCA 1998).  The statute defines a 
“dispute” as a disagreement between two or more parties over the 
authority of the board of directors to require an owner to take (or 
not take) an action involving that owner’s unit or the authority of 
the board to alter or add to a common area.  § 718.1255(1)(a), Fla. 
Stat. (2016).  The definition of “dispute” also includes a challenge 
to the governing body’s failure to properly conduct elections, to 
give adequate notice of meetings, to properly conduct meetings, 
and to allow inspection of its books.   § 718.1255(1)(b), Fla. Stat. 
(2016).   

However, the Legislature specifically excluded from the 
statutory definition of “dispute” several categories of more 
complex disagreements between unit owners and condominium 
associations including title claims, interpretation or enforcement 
of a warranty, fee assessments, evictions, breaches of fiduciary 
duty, and claims for damages for failure to maintain common 
areas.  § 718.1255(1), Fla. Stat. (2016).  

The Association argues that Browning’s complaint falls 
under the statutory definition of a “dispute” because it challenges 
the authority of the Association to alter or add to the boat dock, 
which is a common area.  However, Browning’s complaint does 
more than raise a garden-variety factual dispute about changes 
to the common area of the condominium community.  Rather, 
Browning’s complaint alleges a breach of fiduciary duty by the 
Association through the action of two of its board members, 
conflicts of interest, and violations of the Association’s by-laws.  
As our review is limited to the four corners of the complaint, all 
well-pleaded allegations must be accepted as true.  Gomez v. 
Fradin, 41 So. 3d 1068, 1070 (Fla. 4th DCA 2010). Because 
Browning’s complaint alleges a “breach of fiduciary duty by one 
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or more directors,” the disagreement between the parties does not 
fall within the statutory definition of a “dispute” that must be 
submitted to arbitration before filing suit. § 718.1255(1)(c), Fla. 
Stat. (2016). Accordingly, Browning was not required to petition 
for nonbinding arbitration as a condition precedent to bringing 
suit, and the trial court properly denied the Association’s motion 
to dismiss the complaint.  

AFFIRMED.   

WOLF and RAY, JJ., concur. 
 

_____________________________ 
 
Not final until disposition of any timely and 
authorized motion under Fla. R. App. P. 9.330 or 
9.331. 

_____________________________ 
 
 

Linda H. Wade of Wade, Palmer & Shoemaker, P.A., Pensacola, 
for Appellant. 
 
Richard S. Johnson, Niceville, for Appellee. 
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