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Kokesh v. Securities and Exchange Commission, Case No. 16–529 (2017). 
The statute of limitations under 28 U.S.C. §2462 limits the Securities and Exchange Commission to five years to 
bring disgorgement as well as civil penalty claims. 
 
Town of Chester, New York v. Laroe Estates, Inc., Case No. 16–605 (2017). 
Parties seeking to intervene as a matter of right under Federal Rule of Civil Procedure 24(a)(2) must meet the 
requirements of Article III standing if the intervenor seeks relief not requested by a plaintiff. 
 
Surterra Florida, LLC v. Florida Department of Health, Case No. 1D16-4091 (Fla. 1st DCA 2017). 
The names of investors and partners submitted to a governmental agency can constitute a “trade secret” under 
Florida Statute section 812.081(1)(c) such that the names are not subject to public disclosure under Florida law. 
 
Cagwin v. Thrifty Rents, Inc., Case No. 2D16-1698 (Fla. 2d DCA 2017). 
An instrument may be treated as an affidavit even if it is acknowledged and not sworn to. 
 
Destination Boat Clubs, Inc. v. Island Breeze Boat Club & Rental Inc., Case No. 2D16-2092 (Fla. 2d DCA 
2017). 
Attorney’s fees cannot be awarded against an impleaded defendant, but can be awarded against the judgment 
debtor and the amount of awarded fees can be added to the judgment the impleaded defendant is required to pay. 
 
Travelers Casualty and Insurance Company of America v. Community Asphalt Corporation, Case No. 
3D16-4 (Fla. 3d DCA 2017). 
A contract cannot override the venue provisions of the surety bond statute (Florida Statute section 255.05(1)(e)) and 
force venue in contravention of the statute. 
 
Karapetyan v. Deutsche Bank National Trust Company, Case No. 3D16-2302 (Fla. 3d DCA 2017). 
Florida Statute section 45.031(2) does not require the second publication of a foreclosure sale to be on the final day 
of the two-week period for advertising sales. 
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Gomez v. S & I Properties, LLC, Case No. 3D16-2582 (Fla. 3d DCA 2017). 
An order denying a motion to dismiss based on an arbitration clause is not the same for appellate jurisdiction 
purposes as an order determining entitlement to arbitration; a party seeking arbitration must file a motion to compel 
arbitration. 
 
Estimable v. Prophete, Case No. 4D16-725 (Fla. 4th DCA 2017). 
A “safe harbor letter” under Florida Statute section 57.105 must strictly comply with Florida Rule of Judicial 
Administration 2.516(b)(1)(E), and requires“(i) the attachment of a copy of the document in PDF format, and a link to 
the document on a website maintained by a clerk; (ii) the subject line begin with the words ‘SERVICE OF COURT 
DOCUMENT’ in all capital letters, followed by the case  number; and (iii) the body of the email identify the court in 
which the case is pending, the case number, the name of the initial party on each side, the title of each document 
served with that email, and the name and telephone number of the person required to serve the document.’” 
 
J.P. Morgan Securities, LLC v. Geveran Investments Limited, Case No. 5D15-4272 (Fla. 5th DCA 2017). 
The Fifth District adopts the Supreme Court test for “materiality” in Florida Securities and Investor Protection Act 
(Florida Statute sections 517.011–32) claims, specifically, a misrepresentation is material if there is “substantial 
likelihood” a reasonable investor would view the misrepresentation as altering the “total mix” of available 
information. 
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CASANUEVA, Judge. 
 

Linda Cagwin appeals a final judgment of foreclosure entered in favor of 

Thrifty Rents, Inc., on Thrifty Rents' motion for summary judgment.  We reverse and 

remand for further proceedings. 
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I. FACTS AND PROCEDURAL HISTORY 
 

Ms. Cagwin and Claude Miranda1 executed a promissory note and 

mortgage in favor of Thrifty Rents.  Thrifty Rents filed a foreclosure complaint on 

May 28, 2014, alleging that the loan was in default and all payments were due and 

owing since December 1, 2011.  The borrowers filed an answer and affirmative 

defenses, including an allegation that payments had been made and the amount 

claimed as owed was incorrect. 

Thrifty Rents filed a motion for summary judgment and affidavits in support 

of the summary judgment.  Ms. Cagwin responded with an affidavit in opposition 

alleging, among other things, that she was entitled to a credit in the amount of $100,000 

and that Thrifty Rents had failed to properly apply that credit.  The trial court entered a 

uniform final judgment of foreclosure following a hearing on the motion for summary 

judgment.  We have no transcript of the summary judgment hearing.  Ms. Cagwin filed a 

motion for rehearing, which was denied without a hearing.  For the reasons discussed 

below, we conclude that the trial court abused its discretion by denying Ms. Cagwin's 

motion for rehearing, and we reverse and remand for further proceedings. 

II. ANALYSIS 
 

We review a ruling on summary judgment de novo.  Gonzalez v. Deutsche 

Bank Nat'l Tr. Co., 95 So. 3d 251, 253 (Fla. 2d DCA 2012) (quoting Taylor v. Bayview 

Loan Servicing, LLC, 74 So. 3d 1115, 1116-17 (Fla. 2d DCA 2011)).  The movant must 

establish the absence of a genuine issue of material fact and must refute the affirmative 

                                            
1Mr. Miranda has made no appearance in this appeal.  
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defenses or establish that they are legally insufficient.  Id.  We view every possible 

inference in favor of the nonmoving party.  Id.  "If the record reflects the existence of any 

genuine issue of material fact, or the possibility of an issue, or if the record raises even 

the slightest doubt that an issue might exist, summary judgment is improper."  Coral v. 

Garrard Crane Serv., Inc., 62 So. 3d 1270, 1273 (Fla. 2d DCA 2011) (quoting Christian 

v. Overstreet Paving Co., 679 So. 2d 839, 840 (Fla. 2d DCA 1996)). 

Thrifty Rents filed an affidavit in support of summary judgment identifying 

the amounts alleged to be due and owing.  While Ms. Cagwin questions whether the 

affiant had sufficient knowledge to attest to the matters set forth in the affidavit, we 

cannot determine whether such a challenge was properly raised or addressed at the 

summary judgment hearing because we have no transcript.  See Zarate v. Deutsche 

Bank Nat'l Tr. Co., 81 So. 3d 556, 557-58 (Fla. 3d DCA 2012) (citing Applegate v. 

Barnett Bank of Tallahassee, 377 So. 2d 1150 (Fla. 1979)).  Accordingly, we cannot say 

that the trial court erred in relying on the affidavit executed by Thrifty Rents' president.   

In response to the motion for summary judgment, Ms. Cagwin filed a reply 

and objection to the motion, as well as an affidavit in opposition raising at least one 

issue of material fact.  See Bair v. City of Clearwater, 196 So. 3d 577, 583 (Fla. 2d DCA 

2016) (stating that once the movant establishes that there was no genuine issue of 

material fact, the burden shifts to the nonmovant to establish that a genuine issue of 

material fact does exist).  She alleged that she transferred property to Thrifty Rents in 

2011 in partial payment of the loan, she was entitled to a credit in the amount of 

$100,000 based on that transfer, and the amount was not properly applied, resulting in 

improper penalties and interest.  A copy of the deed was attached to the affidavit.   
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While we have no transcript of the hearing, the parties seem to agree that 

the trial court rejected Ms. Cagwin's affidavit as deficient because it was acknowledged 

rather than sworn to.  Nonetheless, Ms. Cagwin argues that she corrected this error with 

a properly sworn affidavit attached to her motion for rehearing. 

The difference between "acknowledged" and "sworn to" is discussed in 

Pina v. Simon-Pina, 544 So. 2d 1161 (Fla. 5th DCA 1989). 

 Confusion often arises between an affidavit and an 
acknowledgment.  Both memorialize acts done before a 
notary.  But, in an affidavit, . . . the person swearing before 
the notary must under oath assert that the facts set forth in 
the document are true.  In an acknowledgment, the person 
merely declares that he executed and signed the document. 
 

Where an affidavit is called for, an acknowledgment 
will not suffice. 
 

Id. at 1162 (footnotes omitted).   

We note that the document in this case contains several attributes of an 

affidavit.  The document was titled "Affidavit," it was made by Ms. Cagwin as "Affiant," 

and the introductory sentence states: "COMES NOW the undersigned Affiant who, after 

taking an oath, states . . . ."  Several cases have found similar documents sufficient to 

constitute an affidavit despite the erroneous use of the term "acknowledged" rather than 

the proper "sworn to" in the signature block.  See Gaynor Hill Enters., Inc. v. Allan 

Enters., LLC, 113 So. 3d 933, 937 (Fla. 5th DCA 2013) (concluding that "[t]he wording 

of the notary block [wa]s not sufficient to vitiate the document's effectiveness as an 

affidavit" when read in conjunction with the rest of the document); Bell v. Renar Dev. 

Co., 811 So. 2d 780, 782 (Fla. 4th DCA 2002) (concluding that contractor's affidavit was 
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sufficient for purposes of the statute where it was clearly intended as a final contractor's 

affidavit, despite use of the term "acknowledged" rather than "sworn").   

However, as we have no transcript, we do not know what argument was 

presented to the trial court regarding the deficiency of the document presented as an 

affidavit.  We do know, however, that Ms. Cagwin filed a motion for rehearing and 

attached a properly sworn affidavit alleging that the $100,000 credit was not properly 

applied.   

In Fatherly v. California Federal Bank, FSB, 703 So. 2d 1101, 1102 (Fla. 

2d DCA 1997), this court concluded that the trial court erred in granting summary 

judgment for two reasons.  First, the court erred in granting summary judgment when 

the bank failed to conclusively disprove the assertion that the bank had not properly 

credited the borrower's payments, an allegation that was asserted as an affirmative 

defense.  Id.  Second, the court abused its discretion in denying the borrower's motion 

for rehearing.  Id.  The borrower's original counsel failed to submit an affidavit in 

opposition to summary judgment, but the borrower hired new counsel who filed a sworn 

motion for rehearing containing the borrower's allegations of disputed fact.  Id. 

This court noted that a trial court has broad discretion to grant a rehearing 

"when the party seeking rehearing submits matters that would have created an issue 

precluding summary judgment if they had been raised prior to the hearing on the 

motion."  Id.  Finding that the allegations in the sworn motion would have prevented 

summary judgment and may have even precluded foreclosure, this court concluded that 

the trial court abused its discretion in refusing to consider the sworn allegations on 

rehearing.  Id. at 1103; see also Petrucci v. Brinson, 179 So. 3d 398, 401-02 (Fla. 1st 
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DCA 2015) (concluding that the trial court abused its discretion in denying defendant's 

motion for rehearing and not considering his affidavit in opposition to summary 

judgment, which presented a genuine issue of material fact).  

III. CONCLUSION 
 

In this case, while the first affidavit was technically deficient, the affidavit 

attached to the motion for rehearing cured that deficiency and presented a dispute of 

material fact.  We conclude that it was an abuse of discretion to deny the motion for 

rehearing and that summary judgment was improper in light of Ms. Cagwin's amended 

affidavit.2  Accordingly, we reverse the final judgment and remand for further 

proceedings. 

Reversed and remanded with directions. 

 

BLACK and ROTHSTEIN-YOUAKIM, JJ., Concur.    

                                            
  2In light of this reversal, we decline to address Ms. Cagwin's remaining 
arguments. 
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SLEET, Judge. 
 

Destination Boat Clubs, Inc., appeals the order denying its motion for 

attorney fees and costs after Destination received a judgment in its favor in proceedings 

supplementary against Island Breeze Boat Club and Rentals, Inc., and Peter, Bessy, 

and Alexandra Stavrou.  We affirm the order to the extent that it denied fees and costs 

against Peter Stavrou individually.  However, we reverse the portion of the order that 

denied fees and costs against Island Breeze because it was contrary to the court's oral 

rulings at the evidentiary hearing and not supported by competent substantial evidence.   

This case began with a contract between Destination and Island Breeze.  

Destination attempted to renegotiate the terms of the agreement with Island Breeze, 

which declined and withdrew from the contract entirely.  Destination sought repayment 

of a $10,000 deposit it had paid to Peter Stavrou, the sole officer and director of Island 

Breeze.  Stavrou declined and transferred all of Island Breeze's monetary assets to the 

Stavrous' personal bank account, and Island Breeze sued Destination for breach of 

contract.  Destination countersued Island Breeze for breach of contract and sought 

return of the deposit.   

After Destination obtained a judgment for the $10,000 deposit and 

$36,552.90 in attorney fees and costs, it initiated proceedings supplementary against 

the Stavrous, alleging that the transfers from Island Breeze to the Stavrous were 

fraudulent and an attempt to avoid paying any judgment in favor of Destination.  The 

circuit court entered judgment in favor of Destination in the proceedings supplementary 

and ordered the transfers undone.  This court affirmed that order on appeal, reversing 

only to the extent that the judgment entered against Peter Stavrou exceeded the 
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amount of the judgment against Island Breeze.  See Stavrou v. Destination Boat Clubs, 

Inc., No. 2D16-390 (Fla. 2d DCA May 31, 2017). 

Destination sought fees and costs generated during the proceedings 

supplementary against Island Breeze and Peter Stavrou.  There is no transcript of the 

hearing on this motion, but Destination provided an approved statement of the evidence 

on appeal.  See Fla. R. App. P. 9.200(b)(4).  According to the statement of the 

evidence, Island Breeze was not represented by counsel at the hearing.  The statement 

of the evidence also reflected that the court found that Destination was entitled to 

reasonable costs and fees pursuant to section 56.29(11), Florida Statutes (2015).  The 

court considered evidence as to amounts and found that Destination had proven that 

162 hours at $250 an hour—a total of $40,500—was a reasonable amount for fees and 

that Destination was entitled to recover $1012.15 in costs.  The court found that 

Destination was entitled to recover these amounts against Island Breeze but not against 

Peter Stavrou.  However, after the hearing the court entered an order denying the 

motion in its entirety.  Destination now appeals this order, arguing that it is entitled to 

recover fees and costs against Island Breeze and against Peter Stavrou individually. 

Generally, our review of an order denying fees is for an abuse of 

discretion; however "[w]here entitlement rests on the interpretation of a statute or 

contract, our review is de novo."  Raza v. Deutsche Bank Nat'l Trust Co., 100 So. 3d 

121, 123 (Fla. 2d DCA 2012) (citing Country Place Cmty. Ass'n v. J.P. Morgan Mortg. 

Acquisition Corp., 51 So. 3d 1176, 1179 (Fla. 2d DCA 2010)).  Section 56.29(11) 

provides for the award of fees and costs against the judgment debtor in proceedings 

supplementary.  The statement of the evidence reflects that the attorney fee and cost 

awards were supported by competent substantial evidence and that they were 
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unopposed by Island Breeze, the judgment debtor.  Moreover the award of costs was 

mandatory under section 56.29(11).  See Gaedeke Holdings, Ltd. v. Mortg. Consultants, 

Inc., 877 So. 2d 824, 827 (Fla. 4th DCA 2004) ("[C]osts for proceedings supplementary 

shall be taxed against the defendant." (quoting § 56.29(11))).  Accordingly, we reverse 

the order denying attorney fees and costs against Island Breeze. 

To the extent that Destination argues that the trial court should have 

awarded attorney fees and costs against Peter Stavrou individually, we disagree.  

"[I]mpleaded parties are not liable for attorney's fees and costs in . . . proceedings 

supplementary.  In such proceedings, attorney's fees and costs may be awarded only 

against the original judgment debtor—not against any impleaded parties."  Kingston 

Corp. Grp. of Fla. v. Richard Kleiber Walter Kleiber P'ship, 127 So. 3d 802, 804 (Fla. 2d 

DCA 2013); see also Gaedeke, 877 So. 2d at 826 ("[C]hapter 56 demonstrates that 

attorney's fees, if awarded, are to be assessed against the judgment debtor." (quoting 

Rosenfeld v. TPI Int'l Airways, 630 So. 2d 1167, 1169 (Fla. 4th DCA 1993))).  However, 

once a judgment for fees is entered against the judgment debtor, the trial court may 

apply assets previously determined to have been fraudulently transferred toward the 

new judgment debt.1  Gaedeke, 877 So. 2d at 826.  Because there is no basis for an 

award of fees and costs against Peter Stavrou, we affirm the order to the extent it 

denies the award against the impleaded parties.   

Affirmed in part and reversed in part.   
 
 
NORTHCUTT and SALARIO, JJ., Concur. 

                                            
1The parties have not raised the issue of whether the portion of this court's 

opinion issued in case number 2D16-390 that reverses the judgment entered against 
Peter Stavrou to the extent that it exceeded the amount of the judgment against Island 
Breeze, may be moot in light of this opinion.  Accordingly, we do not address that issue. 
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MAY, J. 
 

Florida Rule of Judicial Administration 2.516 lies at the center of this 
appeal.  The mother appeals a sanctions order, and argues the trial court 
erred in sanctioning her pursuant to section 57.105, Florida Statutes 
(2015), and Rule 2.516.  While the father complied with section 57.105, 
she argues he failed to comply with the strict requirements of Rule 2.516.  
We agree and reverse. 

 
The mother and father obtained an out-of-state custody order in Haiti; 

the Haitian order was not domesticated.  The mother then moved to the 
United States with their daughter where she petitioned for a determination 
of paternity, child support, and time-sharing for the father.   

 
The father moved to dismiss the mother’s petition, arguing her case was 

barred by res judicata and collateral estoppel.  On the same day, he sent 
a “safe harbor letter” to the mother advising her that he would move for 
sanctions if she did not voluntarily dismiss her petition with prejudice.  

 
The father then moved for sanctions, pursuant to section 57.105, 

arguing the mother’s petition was frivolous and duplicative to avoid the 



2 
 

Haitian order.  He also filed an amended motion to dismiss the mother’s 
complaint for lack of subject matter jurisdiction. 

 
The father alleged the mother fled Haiti with their minor child without 

the father’s permission.  He was only able to reach the mother with the 
help of the U.S. Department of State.  When he located the mother, he 
moved to domesticate the Haitian order; the mother filed a paternity 
petition.  He asserted the mother’s claims were not only duplicative and 
barred by res judicata and collateral estoppel, but were “so devoid of merit 
as to be sanctionable.”  

 
The trial court dismissed the mother’s petition, granted the father’s 

motion for sanctions, and ordered the mother to pay $200 in attorney’s 
fees.  The mother moved for rehearing on the sanctions order, arguing the 
father had failed to comply with Florida’s service rules.  The court denied 
the motion for rehearing.  The mother now appeals. 

 
We review a sanctions order for an abuse of discretion.  Lago v. Kame 

By Design, LLC, 120 So. 3d 73, 74 (Fla. 4th DCA 2013).  “However, to the 
extent a trial court’s order on fees is based on an issue of law, [we have] 
de novo review.”  Id.  
 

Section 57.105 requires a party filing a motion for sanctions to comply 
with the twenty-one-day “safe harbor” provision, and Florida Rule of 
Judicial Administration 2.516.  § 57.105(4), Fla. Stat. (2015); Fla. R. Jud. 
Admin. 2.516.  The “safe harbor” provision requires a party to wait twenty-
one days after serving its motion for sanctions on opposing counsel before 
filing the motion so that the challenged document can be corrected or 
withdrawn.  § 57.105(4), Fla. Stat. 

 
Here, the father’s motion for sanctions complied with the twenty-one-

day “safe harbor” provision as the father’s notice was sent on July 21, 
2015, and the sanctions motion was filed thirty-five days later on August 
25, 2015.  However, the father’s “safe harbor” letter failed to strictly comply 
with Florida Rule of Judicial Administration 2.516. 

 
Rule 2.516(b)(1)(E) requires:  (i) the attachment of a copy of the 

document in PDF format, and a link to the document on a website 
maintained by a clerk; (ii) the subject line begin with the words “SERVICE 
OF COURT DOCUMENT” in all capital letters, followed by the case 
number; and (iii) the body of the e-mail identify the court in which the case 
is pending, “the case number, the name of the initial party on each side, 
the title of each document served with that e-mail, and the name and 
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telephone number of the person required to serve the document.”  Fla. R. 
Jud. Admin. 2.516(b)(1)(E)(i)-(ii). 

 
We have held that strict compliance with Rule 2.516 is mandatory.  

Matte v. Caplan, 140 So. 3d 686, 689-90 (Fla. 4th DCA 2014) (“Litigants 
should not be left guessing at what a court will deem is ‘substantial 
compliance’ with the rules and statutes for the imposition of attorney’s 
fees as a sanction.”).  

 
Here, the father failed to comply with all requirements.  His letter failed 

to contain “SERVICE OF COURT DOCUMENT,” followed by the case 
number in the subject line, and did not include in the body of the email 
the case number, name of the initial party, and title of the document 
served.  He also failed to attach a PDF copy or link containing his motion 
for sanctions.  His letter’s non-compliance requires us to reverse the 
sanctions order. 

 
Reversed. 

 
CIKLIN, C.J., and TAYLOR, J., concur. 

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
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LUCK, J.



Federico Gomez appeals a nonfinal order denying his motion to dismiss S&I 

Properties, LLC and Jenesco Partners, LLC’s complaint based on an arbitration 

clause in the parties’ contract.  We dismiss the appeal for lack of jurisdiction.1

S&I Properties entered into a contract to sell commercial real estate (6113 

Southwest 8th Street) to American Land for $4,725,000.  Jenesco Partners, 

likewise, entered into a contract to sell commercial real estate (6200 Southwest 8th 

Street) to American Land for $3,685,000. The transactions were conditioned upon 

American Land successfully closing and conveying a separate piece of property 

(3905 Gem Twist Court) to a third party for $9,428,175. The purchase and sale 

agreements contemplated an exchange transaction in which American Land would 

sell the Gem Twist property and use the funds to purchase the Eighth Street 

properties. Both contracts contained broad arbitration clauses, stating that “[a]ny 

controversy or claim arising out of or relating to this contract shall be settled by 

neutral binding arbitration.” Gomez, who was the manager for American Land, 

signed on the company’s behalf.

American Land closed on the Gem Twist property on October 9, 2014 and 

closing for the Eighth Street properties was scheduled for October 20.  Prior to the 

October 20 closing, however, S&I Properties and Jenesco became aware that 

American Land would not close on their properties and sent a demand letter to 

1 The parties did not request oral argument.  

2



American Land. Ultimately, American Land failed to close on the Eighth Street 

properties even though it had the money from the sale of the Gem Twist property. 

S&I Properties and Jenesco sued American Land for breach of contract 

(counts 1 and 2) and specific performance (count 3 and 4). As to both American 

Land and Gomez, the complaint alleged fraud (count 5), stating that Gomez 

“fraudulently diverted and transferred the exchange property funds [$9,428,175] 

for his own purposes and did not apply the funds to the purchase of the [Eighth 

Street] commercial properties.” 

Gomez moved to dismiss the complaint because he was not served, he could 

not be sued in his individual capacity without allegations piercing the corporate 

veil, and the parties’ contract was governed by an arbitration clause.  The trial 

court denied the motion.  Gomez appeals the trial court’s nonfinal order denying 

his motion to dismiss.  

Normally, “a defendant cannot appeal a nonfinal order which denies a 

motion to dismiss.”  Haridopolos v. Citizens for Strong Sch., Inc., 81 So. 3d 465, 

468 (Fla. 1st DCA 2011) (en banc) (quotation omitted).  The Florida Constitution, 

however, grants the district courts of appeal jurisdiction to “review” some 

“interlocutory orders,” but only to “the extent provided by rules adopted by the 

supreme court.”  Fla. Const. art. V, § 4(b)(1).  Florida Rule of Appellate Procedure 

3



9.130 is the rule adopted by the Florida Supreme Court, and it lists the nonfinal 

orders that are appealable to the district courts.

Gomez contends that we have jurisdiction to review the trial court’s order 

denying his motion to dismiss because Rule 9.130(a)(3)(C)(iv) provides for 

“[a]ppeals . . . of non-final orders . . . that . . . determine . . . the entitlement of a 

party to arbitration.”  Fla. R. App. P. 9.130(a)(3)(C)(iv).  By denying his motion to 

dismiss based on the arbitration clause in the real estate contracts, Gomez argues, 

the trial court necessarily determined that he was not entitled to arbitrate the fraud 

claim.

Three times, in Southeastern Title and Insurance Co. v. Curtis, 155 So. 2d 

855 (Fla. 3d DCA 1963), Weber v. Bonilla-Mathe, 807 So. 2d 170 (Fla. 3d DCA 

2002), and Hopewell, LLC v. Alarion Bank, 84 So. 3d 1073 (Fla. 1st DCA 2012), 

this court and another district court have addressed this argument (an order 

denying a motion to dismiss based on an arbitration clause is the same for appellate 

jurisdiction purposes as an order determining entitlement to arbitration) and 

rejected it.  We take this opportunity to do so again here.  

In Curtis, for example, before Rule 9.130 was adopted, Florida law 

authorized an appeal from an order denying an application to compel arbitration.  

Curtis, 155 So. 2d at 856 n.1.  The plaintiff sued his insurance company under an 

uninsured motorist policy.  Id. at 856.  That part of the policy “contained a 

4



provision for arbitration.”  Id.  The insurance company moved to dismiss the 

complaint because the “contract attached to plaintiff’s original complaint 

provide[d] that all claims brought for damages under [the uninsured motorist 

coverage] shall be settled by arbitration.”  Id. (quoting from the motion to dismiss).  

The insurance company, as Gomez does here, “construed the order denying the 

motion to dismiss as an order denying an application to compel arbitration” and 

sought an interlocutory appeal.  Id.  The court explained that it lacked jurisdiction 

to consider the appeal because “[t]here [was] nothing in the record to indicate that 

the appellant-insurance company has made an application to the court for an order 

directing the parties to proceed with arbitration in accordance with the contract.  If 

the [insurance company] wishe[d] to arbitrate, it should initiate action in this 

direction.”  Id.

Forty years later, in Weber, the court addressed a case almost identical to 

this one.  There, as here, the plaintiff sued for “breach of a real estate buy and sell 

agreement which contained an arbitration clause.”  Weber, 807 So. 2d at 170.  The 

defendant appealed “from an order denying his motion to dismiss the complaint 

outright on the ground that the plaintiff had not invoked the arbitration clause.”  Id.  

The court said “that no authority is or could be cited to support the alarming 

proposition that a party’s failure to invoke arbitration deprives her of the right even 

to maintain a common law action.”  Id.  The order denying the motion to dismiss, 

5



the court concluded, was “not one which determine[d] the entitlement to arbitration 

under Florida Rule of Appellate Procedure 9.130(a)(3)(C)(iv).”  Id.

Most recently, in Hopewell, the appellants argued that an order denying their 

motion to dismiss was immediately appealable “because it necessarily determined 

their entitlement to arbitration.”  Hopewell, 84 So. 3d at 1073.  The appellants, the 

first district said, “construe[d] the order on appeal as an order denying a motion to 

compel arbitration because the underlying motion to dismiss had asserted that the 

claims raised in the complaint [were] subject to arbitration.”  Id.  That was wrong, 

the court explained, because “even if the claims [were] subject to arbitration, 

dismissal of the complaint [was] not required.”  Id.  Because the appellant had “not 

filed a motion in the trial court seeking to compel arbitration and the trial court did 

not construe the appellants’ motion to dismiss as such a motion,” the court lacked 

jurisdiction to review the order.  Id. at 1074.

In sum, Gomez made two faulty assumptions about the trial court’s 

dismissal order.  Gomez, first, assumed the arbitration clause was self-effectuating.  

It was not.  As the Weber court explained, there is no authority for the proposition 

that the existence of the arbitration clause alone strips the plaintiff of its right to 

bring a common law cause of action.  The arbitration clauses in these real estate 

contracts have to be enforced by one of the parties.  That can be done through a 

motion to compel arbitration, or the trial court has discretion to construe the 

6



motion to dismiss based on the arbitration clause as a motion to compel.  Neither 

happened in this case.

Gomez’s second assumption was that the trial court must dismiss the 

complaint where there was an enforceable arbitration clause.  This, too, was 

incorrect.  As the Hopewell court highlighted in its citation to the Florida 

arbitration code, even where “the court orders arbitration, the court on just terms 

shall stay any judicial proceeding that involves a claim subject to the arbitration.”  

§ 682.03(7), Fla. Stat. (2016).  Dismissal, in other words, is not appropriate pre-

arbitration, even when there’s an enforceable arbitration provision.  The trial court 

must stay the case and retain jurisdiction, for example, to confirm and enforce the 

arbitration award once one is handed down.  See id. § 682.12 (“After a party to an 

arbitration proceeding receives notice of an award, the party may make a motion to 

the court for an order confirming the award at which time the court shall issue a 

confirming order . . . .”).

Here, all the trial court’s dismissal order determined was that dismissing the 

complaint was not appropriate at this point in the case based on the arbitration 

clauses.  The order was consistent with the Florida arbitration code and our 

decisions in Curtis and Weber.  The trial court’s dismissal order did not determine 

– because it was not asked to determine – Gomez’s entitlement to arbitrate the 

fraud claim.  If Gomez wants that relief, he must file a motion to compel 

7



arbitration.  See Curtis, 155 So. 2d at 857 (“If the defendant wishes to arbitrate, it 

should initiate action in this direction.”).

Because he did not do so, his appeal of the trial court’s order denying the 

motion to dismiss was not a determination of his entitlement to arbitration.  We, 

therefore, lack jurisdiction to consider Gomez’s appeal of the dismissal order at 

this time.

Appeal dismissed. 
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COHEN, C.J. 

Lighting Science Group Corp., et al.3 (“LSG”) and J.P. Morgan Securities, LLC, 

Madhukar Namburi, and Esteban Schreck4 (“J.P. Morgan”) (collectively, “defendants”) 

3 The other Appellants in case 5D15-4273 are Pegasus Capital Advisors, LP, 
which owns a controlling stake in LSG, Richard Weinberg, LSG’s CEO and a senior 
partner at Pegasus, and Gregory Kaiser, LSG’s CFO.  

4 Namburi and Schreck are employees of J.P. Morgan’s investment banking group. 
Namburi is the executive director of the group, and Schreck is the vice president. Both 
Namburi and Schreck were involved in assisting LSG in soliciting Geveran’s investment. 
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appeal the trial court’s entry of summary final judgment in favor of Geveran Investments 

Limited (“Geveran”). The parties stipulated to final judgment and the dismissal of their 

additional claims and affirmative defenses for the purposes of appealing the trial court’s 

entry of partial summary judgment on Geveran’s claim under the Florida Securities and 

Investor Protection Act (“FSIPA”), sections 517.011–32, Florida Statutes (2012). The final 

judgment awarded Geveran $25 million in rescissory damages under section 

517.221(3)(a), Florida Statutes (2012), along with $6,752,280 in prejudgment interest; 

$4,456,787.40 in attorneys’ fees; and $469,061.93 in costs: a total recovery of 

$36,678,129.33, for which the defendants are jointly and severally liable. 

The defendants argue that the trial court erred in entering summary judgment in 

Geveran’s favor because genuine issues of material fact exist as to Geveran’s entitlement 

to relief. We agree and reverse and remand this case for further proceedings. We also 

find that the court erred in denying J.P. Morgan’s motion to dismiss Geveran’s claims 

against Namburi and Schreck because the complaint failed to allege facts sufficient to 

establish that they acted as agents of the seller, LSG. Therefore, on remand the trial court 

is directed to dismiss LSG’s claims against Namburi and Schreck.  

LSG is a Delaware corporation with executive offices in Satellite Beach, Florida, 

and is controlled by Pegasus Capital Advisors, L.P., a U.S.-based private equity fund. 

LSG originally focused on selling high-end, made-to-order lighting, but in 2010, LSG 

shifted its business model to designing, manufacturing, and marketing light-emitting diode 

(“LED”) light products, including replacement bulbs and fixtures, for retail and commercial 
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customers.5 Geveran is an international investment company, one of several companies 

within the Fredriksen Group, organized under the laws of Cyprus. Geveran employed 

Fredrick Halvorsen, a Norwegian businessman and investor, to identify investment 

opportunities on its behalf.6 

Halvorsen anticipated a “massive shift towards LED lighting” and sought out 

investment opportunities within the green-energy industry for Geveran. Halvorsen 

specifically sought “pre-IPO” investments—companies that were not publicly traded on 

major stock exchanges but that were planning on becoming publicly traded in the near 

future.7  

Prior to Geveran’s investment, J.P. Morgan agreed to work as a placement agent 

and underwriter for LSG. Under the terms of the agreement, J.P. Morgan agreed to “assist 

the Company [LSG] in soliciting and receiving an offer from the Purchasers to purchase 

Securities.”8 At Halvorsen’s request, J.P. Morgan communicated Geveran’s interest in 

investing in LSG.  

5 Because we are reviewing an order granting summary judgment, we present the 
facts in the light most favorable to the nonmoving party, the defendants, and draw all 
reasonable inferences in the nonmoving party’s favor. See Martins v. PNC Bank, Nat’l 
Ass’n, 170 So. 3d 932, 935 (Fla. 5th DCA 2015). 

6 Halvorsen had previously been the CEO and CFO of a Norwegian technology 
company valued in the billions.  

7 Technically, LSG was a “re-IPO” in that it already offered a small volume of 
shares to the public on the “over-the-counter” (“OTC”) market. LSG’s S-1/A noted that the 
value of these shares had been low and trading of them thin because Pegasus controls 
LSG and minority shareholders would have little control over LSG. Given how thinly 
traded LSG’s stock is, we have placed no significance on the fluctuations of the stock’s 
price over the course of the events giving rise to this dispute.  

8 The agreement entitled J.P. Morgan to rely on LSG’s company information 
without independent verification and provided for indemnification by LSG for any liability. 
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Halvorsen met with representatives of LSG, including LSG’s director Richard 

Weinberg and CFO Gregory Kaiser, along with representatives from J.P. Morgan, 

including Namburi and Schreck, and representatives of Pegasus in Florida on April 4, 

2011, to discuss a possible investment. Halvorsen sat through multiple presentations, 

including presentations by Weinberg and Namburi, about LSG’s finances. Halvorsen also 

heard a presentation about LSG’s initiatives to improve its gross profit margin.9 Halvorsen 

reviewed various financial projections and LSG’s 2010 form 10-K,10 which was filed with 

the SEC on April 1, 2011.  

Halvorsen prepared his own analysis of LSG in an email dated April 28, 2011. He 

noted that LSG had a planned IPO within the next twelve months and was on pace to 

begin earning money in July and to have positive cash flow by December. He also noted 

a general shift toward LED lighting and LSG’s recent distribution agreement with Home 

Depot, which would expand LSG’s retail sales. He noted, however, that the investment 

was contingent on LSG shifting its manufacturing base from the United States to Mexico 

and that the IPO required LSG to continue to improve its earnings.  

The agreement also specified that LSG’s past financial data were prepared in accordance 
with generally accepted accounting principles (“GAAP”).  

9 An expert for Geveran explained that gross profit is determined by subtracting 
the cost of goods sold—all of the direct costs associated with producing the products—
from total revenue. When gross profits are divided by revenue and multiplied by 100%, 
the resulting percentage, referred to as “gross margin,” provides an estimate of the profits 
on each unit sold. Companies with high gross margins will become even more profitable 
as revenues grow while companies with low gross margins will continue to generate low 
profits even as their business expands.  

10 The form 10-K is an annual report that provides a “comprehensive overview of 
the company’s business and financial condition and includes audited financial 
statements.” SEC, Form 10-K, (June 26, 2009), 
https://www.sec.gov/answers/form10k.htm. 

https://www.sec.gov/answers/form10k.htm
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Geveran relied on Halvorsen’s expertise and presentations from LSG and J.P. 

Morgan for its due diligence review. Geveran ultimately agreed to purchase 6,250,000 

shares of LSG at $4 per share: a total investment of $25 million. The agreement certified 

that the 2010 form 10-K provided to Halvorsen complied with all relevant laws and that 

the financial statements included therein complied with generally accepted accounting 

principles (“GAAP”). Halvorsen signed the subscription agreement with LSG on behalf of 

Geveran on May 10, 2011.11 

Prior to signing the agreement, LSG had filed a form S-1/A with the SEC in 

anticipation of making a re-IPO in the summer of 2011. In response, the SEC sent LSG 

a fax on April 28, 2011, raising several concerns with LSG’s S-1/A, including concerns 

with note five of its financial statements regarding inventories. In note five, LSG explained 

that because it was in an early stage of development, it classified its obsolete, unsold 

inventory as “research and development” rather than a cost of manufacturing—a “cost of 

goods sold.” The SEC’s letter noted the SEC’s view, expressed in ASC section 420-10-

S99-3, that these costs should be included in cost of goods sold.12 A copy of the SEC’s 

letter was emailed to Namburi and Schreck, among many others, moments after it was 

received. Halvorsen, however, was not provided the letter.13 On May 3, the SEC sent a 

                                            
11 The agreement was a “Regulation S” offering, meaning that the securities 

offered did not have to be registered under section 5 of the Securities Act of 1933 because 
they were offered outside of the United States. See Lighting Sci. Grp. Corp., Current 
Report (Form 8-K) (May 10, 2011) (announcing Regulation S subscription agreement). 

 
12 Accounting Standard Codification, § 420-10-S99-3, available at 

https://asc.fasb.org/section&trid=2558983#d3e141019-122747 (login required). 
 
13 Namburi testified that he was “pretty confident” he had a conversation with 

Halvorsen about the SEC comments and LSG’s compliance with GAAP, although he did 
not know the date. He also noted that the SEC’s approval was key to the timing of LSG’s 
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similar letter to LSG, this time taking issue with LSG’s 2010 form 10-K—the same form 

10-K referenced in the subscription agreement signed a week later and provided to 

Halvorsen. The second letter raised the same concerns as the previous letter, and 

Namburi and Schreck were again sent a copy of the letter soon after it was received.  

The day before the subscription agreement was signed, Namburi forwarded 

Halvorsen an email that he had received from Kaiser containing information about LSG’s 

April sales. Namburi had deleted the section of the email showing disappointing gross 

margins for LSG. Namburi later claimed that he deleted the numbers because he was 

unsure of their accuracy. In a separate email, Namburi expressed frustration to Kaiser 

that the April gross margins were around 3–6% when they had informed Halvorsen the 

margins would be around 9%.   

On May 12, after the subscription agreement had been signed, LSG responded to 

the SEC letters by explaining that its policy in 2008 and 2009 had been to purchase raw 

materials and supplies for research and development but to classify those materials as 

“obsolete” along with any unsold inventory—meaning LSG did not distinguish between 

materials actually used for research and development and unsold product. LSG initially 

claimed that only $2 million in 2009 and $445,000 in 2008 needed to be reclassified from 

research and development to cost of goods sold. Days later, LSG sent an additional letter 

re-IPO, which was an important milestone for the company, although he declined to offer 
an opinion about the materiality of the restatement.  

Namburi also sent an email days before the subscription agreement was signed 
that referenced the SEC comment letters and stated that the comments would need to be 
disclosed to “our investors” even though the restatement was not material. The email was 
part of a chain related to soliciting additional investors for LSG, not including Geveran.  
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to the SEC providing a materiality analysis based on Staff Accounting Bulletin 99.14 The 

analysis concluded that the misstatements were not material because they had no impact 

on “any trends related to revenue, earnings, or EBITDA [earnings before interest, tax, 

depreciation, and amortization]” and would not have affected investors because LSG’s 

business and revenue had significantly shifted since 2008 and 2009. LSG’s accountant, 

McGladrey and Pullen, LLP, (“McGladrey”) agreed with this determination and prepared 

a similar SAB 99 analysis. McGladrey had identified the accounting problem in 2009 and 

conducted a SAB 99 analysis that likewise concluded that no restatement was necessary.  

The SEC responded on June 2 by asking for additional information and a more 

detailed explanation of how LSG decided to classify certain expenses as research and 

development or cost of goods sold and how LSG valued its obsolete goods. LSG was not 

able to provide data to justify its more limited restatement, leading the SEC to request 

that all of the amount of obsolete goods be reclassified as cost of goods sold. On June 

16, LSG filed a form 8-K,15 indicating that the 2008 and 2009 financial statements would 

need to be restated and included in the amended 2010 form 10-K. An amended form 10-

K for 2010 soon followed. The results of the restatement were: 

 Originally Reported Gross Profits ($) 
Originally Reported Gross Margins (%) 

Restated Gross Profits ($) 
Restated Gross Margins (%) 

2008 $ 4,069,993 $ (448,110)16 

                                            
14 The bulletin provides “guidance in applying materiality thresholds to the 

preparation of financial statements.” SEC Staff Accounting Bulletin: No. 99, 64 Fed. Reg. 
45150 (Aug. 19, 1999). The bulletin instructs accountants to consider a variety of context-
specific quantitative and qualitative factors in determining materiality. 

 
15 Form 8-K is used to report material events that shareholders should be aware 

of—the SEC refers to this as “current reports.” SEC, Fast Answer: Form 8-K, (Aug. 10, 
2012), https://www.sec.gov/answers/form8k.htm.  

 
16 Parentheses indicate negative values. 
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19.6% (2.2)% 
2009 $ 6,621,977 

21.1% 
$ 2,495,867 
8.0 % 

The defendants maintain that the restatement only occurred to facilitate faster approval 

of LSG’s form S-1/A and that the restatement was never material. The re-IPO was 

eventually put on hold and still has not occurred. 

There is no record of Halvorsen’s reaction to the restatement disclosed in the form 

8-K, and he did not discuss the 2008 and 2009 gross margins with anyone from LSG or 

J.P. Morgan. The record does show that Halvorsen expressed continued confidence and 

optimism about Geveran’s investment until LSG began to seek capital financing from 

other investors. LSG sold preferred stock to other investors, effectively diluting the value 

of Geveran’s shares. Halvorsen unsuccessfully attempted to obtain better terms for 

Geveran’s investment. These lawsuits followed approximately one year after the 

restatement.  

Namburi, Schreck, and Pegasus each filed a motion to dismiss, but the trial court 

denied the motions. All parties later moved for summary judgment. The court granted 

partial summary judgment on Geveran’s claim for violations of the FSIPA. The parties 

stipulated to dismissing their additional claims and to the entry of final judgment for the 

purposes of this appeal.  

This Court reviews orders on motions for summary judgment de novo. Volusia Cty. 

v. Aberdeen at Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000). Summary judgment

must be granted where the summary-judgment evidence shows the absence of any 

“genuine issue as to any material fact” and an entitlement to judgment as a matter of law. 

Fla. R. Civ. P. 1.510(c). The moving party has the burden of establishing the absence of 
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any genuine issue of material fact and all reasonable inferences are drawn in favor of the 

nonmoving party. Martins, 170 So. 3d at 935. 

The FSIPA makes it unlawful to, “in connection with the offer, sale, or purchase of 

any investment or security, . . . obtain money or property by means of any untrue 

statement of a material fact or any omission to state a material fact necessary in order to 

make the statements made, . . . not misleading.” § 517.301, Fla. Stat. (2012). The FSIPA 

provides for a remedy of rescission for all violations of section 517.301 “if the plaintiff still 

owns the security.” Id. § 517.211, Fla. Stat. (2012). Joint and several liability under section 

517.301 extends to any “director, officer, partner, or agent [of the seller who] has 

personally participated or aided in making the sale or purchase.” Id. 

In E.F. Hutton & Co. v. Rousseff, 537 So. 2d 978, 979 (Fla. 1989), the Florida 

Supreme Court analogized claims under section 517.211(3) seeking rescission to claims 

under section 12 of the Securities Act of 1933, which is codified at 15 U.S.C. § 77(l) 

(2016), as well as common law claims for rescission. Section 517.211(2) limits liability to 

persons involved directly in the sale of the security and damages are limited to the 

consideration paid. 537 So. 2d at 981. A claim for rescission under section 517.211 

includes: 1) a misrepresentation or omission, 2) of a material fact, 3) on which the buyer 

relied.17 See Kashner Davidson Sec. Corp. v. Desrosiers, 689 So. 2d 1106, 1107 (Fla. 2d 

DCA 1997) (citing Rousseff, 537 So. 2d at 981). 

                                            
17 At oral argument, counsel for Geveran conceded that reliance is an element of 

a claim under section 517.211. We note that one federal court has found that reliance is 
not an element under that section. Waters v. Int’l Precious Metals Corp., 172 F.R.D. 479, 
492–96 (S.D. Fla. 1996). Geveran has also not asked this Court to presume reliance 
given that its claim is based on an omission. Cf. Affiliated Ute Citizens of Utah v. United 
States, 406 U.S. 128, 152 (1972) (concluding that court erred in requiring reliance in case 
involving omission of material information under rule 10b-5). 
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The defendants argue that there are genuine issues of material fact as to all three 

elements of Geveran’s claim. We focus on the second and third elements—materiality 

and reliance—and find there are genuine issues as to both.18 Although few Florida courts 

have addressed the issue, the majority of federal courts interpreting section 517.301 have 

adopted the test for materiality developed by the United States Supreme Court for rule 

10b-5 claims.19 See, e.g., Grippo v. Perazzo, 357 F.3d 1218, 1222 (11th Cir. 2004) (noting 

the elements of a section 517.301 claim are similar to those under Federal Rule 10b-5 

with some exceptions). Under rule 10b-5, a material fact is a fact that would be important 

to a reasonable investor in deciding whether to invest—meaning that there is a 

“substantial likelihood” the reasonable investor would have viewed the misrepresentation 

as altering the “total mix” of available information. Basic Inc. v. Levinson, 485 U.S. 224, 

231–32 (1988) (adopting materiality standard from TSC Indus., Inc. v. Northway, Inc., 426 

U.S. 438, 449 (1976)); cf. Restatement (Second) of Torts § 538 (“The matter is material 

if [] a reasonable man would attach importance to its existence or nonexistence in 

determining his choice of action in the transaction in question . . . .”); SEC Staff 

Accounting Bulletin: No. 99, 64 Fed. Reg. at 45151 (noting that the accounting standard 

                                            
18 As to the first element, misrepresentation or omission, LSG’s failure to disclose 

the SEC letters to Halvorsen was a clear omission. We note, however, that note five of 
LSG’s 2010 form 10-K disclosed LSG’s decision to treat obsolete inventory as a cost of 
goods sold. While we doubt that this disclosure, standing on its own, would be sufficient—
Geveran has no obligation to consult an accountant to review the entire form 10-K—it is 
worth noting that the information was disclosed, albeit not in a form easily accessible to 
investors. In addition, Namburi testified that he actually disclosed the SEC comment 
letters to Halvorsen. While that testimony is of questionable reliability given its lack of 
specificity, assessing the credibility of a witness is generally a matter for the jury.  

 
19 17 C.F.R. § 240.10b-5 (2016) (implementing 15 U.S.C. § 78j (2016)). 
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for materiality is “in substance identical to the formulation used by the courts in interpreting 

the federal securities laws”). 

Geveran recognizes the inherent factual issues in determining whether the 2008 

and 2009 restatements of gross margins were themselves material. Geveran focuses 

instead on the concealment of the SEC comment letters and LSG’s failure to maintain 

GAAP compliant financial records as the material omissions and misrepresentations to 

support the order granting summary judgment. The subscription agreement between the 

parties included detailed assurances that LSG’s 2010 form 10-K complied with GAAP and 

all relevant SEC rules. Halvorsen’s deposition testimony repeatedly emphasized the 

importance of GAAP compliance to Geveran not only because GAAP compliance allows 

for an objective evaluation of the financial strength of a particular investment, but also 

because GAAP compliance was necessary to obtain SEC approval of LSG’s re-IPO.  

Geveran’s FSIPA claim, however, is not a claim on the subscription agreement, 

but rather a statutory claim, meaning that materiality must be based on the effect of the 

omission and misrepresentation on a reasonable investor looking at the total mix of 

information. See Levinson, 485 U.S. at 231–32. McGladrey looked at LSG’s accounting 

error, prepared its own analysis, and determined that the misrepresentation of the 2008 

and 2009 gross profits was not material and that LSG’s 2008 and 2009 financial 

statements remained materially compliant. The defendants’ expert witnesses concurred 

in this assessment. They focused on the significant changes to LSG’s business model 

from 2008 and 2009 to 2010. In addition, GAAP are not a single, unified standard but 

rather a set of possible accounting treatments. See Thor Power Tool Co. v. C.I.R., 439 

U.S. 522, 544 (1979) (noting GAAP compliance is not a single standard). We believe a 
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reasonable juror could infer from these facts that the accounting error regarding the 2008 

and 2009 gross margins would not be a material misrepresentation to a reasonable 

investor.20  

Geveran points out that LSG quickly acquiesced to the SEC’s recommendation 

that the 2008 and 2009 financial statements needed to be restated, a step that the SEC 

only requires for past financial statements if the restatement is material. Yet many federal 

courts have held that a misstatement under the accounting standard for materiality is not 

per se material as a legal matter. See, e.g., In re Atlas Mining Co., Sec. Litig., 670 F. 

Supp. 2d 1128, 1133 (D. Idaho 2009) (rejecting theory, under rule 10b-5, that restatement 

of financials is an admission of falsity and materiality and collecting cases). The fact that 

LSG agreed to restate its previous financial statements is strong evidence of a material 

omission, but it is not dispositive and must be weighed against expert testimony and 

analysis by LSG’s accountant along with the fact that LSG’s business model was 

changing significantly, making the 2008 and 2009 financials less relevant.21 

Finally, we note as well that materiality is most often a jury question as it involves 

a full assessment of the various potentially relevant facts and surrounding circumstances. 

See Ward v. Atl. Sec. Bank, 777 So. 2d 1144, 1146 (Fla. 3d DCA 2001). Although we do 

not doubt that Geveran has a strong argument that LSG’s misstatements were material, 

ultimately assessing alternative versions of events based on a review of various 

                                            
20 Halvorsen’s own analysis of LSG looked to LSG’s recent contract with Home 

Depot and shifting base of manufacturing from the United States to Mexico, suggesting 
the 2008 and 2009 gross margins were not material to the investment decision. 

 
21 We are mindful that Geveran was not only investing in a product line but also in 

the entire company. Nonetheless, the shift in LSG’s core operations creates a genuine 
issue of fact as to the materiality of LSG’s past performance.   
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documents and competing testimony is the role of the jury. We do not believe, given the 

circumstances of this company, that the defendants’ omission of the SEC comment letters 

and the misrepresentation that the 2008 and 2009 financial statements were GAAP 

compliant were material as a matter of law.  

In addition to a genuine issue of fact as to materiality, we also find a genuine issue 

of material fact exists as to whether Geveran relied on the omitted SEC letters and the 

misrepresented accounting figures. Consistent with LSG’s concession and the Florida 

Supreme Court’s opinion in Rousseff, Geveran must show that it actually relied on the 

omission or misrepresentation. See 537 So. 2d at 981; but see Waters, 172 F.R.D. at 

492–96 (finding that statement as to justifiable reliance in Rousseff was dicta and holding 

reliance is not an element of a section 517.301 claim seeking rescission).22  

                                            
22 We note as well that the Florida Supreme Court’s decision in Rousseff refers to 

justifiable reliance. 537 So. 2d at 981. Yet many cases state that the plaintiff in a FSIPA 
claim need only show that the plaintiff relied on the omission or misrepresentation not that 
such reliance was justified. See, e.g., Desrosiers, 689 So. 2d at 1107 (holding reliance is 
an element of a cause of action under 517.301). In the context of common law claims, the 
Florida Supreme Court has held that the level of reliance required is dictated by the level 
of culpability required to establish liability—liability for merely negligent 
misrepresentations extends only to statements justifiably relied on while liability for 
fraudulent statements extends to any statement actually relied on. See Butler v. Yusem, 
44 So. 3d 102, 105 (Fla. 2010) (reiterating justifiable reliance is an element of a negligent 
misrepresentation claim but not a claim for fraudulent misrepresentation); see also 
Restatement (Second) of Torts § 552 cmt. a (1977) (“The liability stated in this Section is 
likewise more restricted than that for fraudulent misrepresentation stated in § 531. When 
there is no intent to deceive but only good faith coupled with negligence, the fault of the 
maker of the misrepresentation is sufficiently less to justify a narrower responsibility for 
its consequences.”). 

 
In the context of a statutory claim under section 517.301 based on a direct sale, 

we believe it is appropriate to presume that the reliance was justified. The exhaustive 
statutory scheme created by the FSIPA evidences a legislative intent to extend liability 
beyond the common law cause of action for negligent misrepresentation and encourage 
investors to rely on representations from a seller of securities.  
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Even though an average investor would generally rely on assurances given in an 

investment contract, Halvorsen is not an average investor. Halvorsen was given complete 

access to confidential information at LSG as well as J.P. Morgan’s due diligence 

materials. By his own admission, he looked carefully at LSG and performed an extensive 

independent review. Halvorsen was adamant during his deposition that he was not an 

accountant and could not have identified the flaws in LSG’s accounting merely by reading 

note five of the 2010 form 10-K. Yet a jury could determine that Halvorsen conducted an 

independent assessment of LSG and made his own decision to invest by relying on 

information other than the 2008 and 2009 gross margins.  

Furthermore, the circumstances surrounding the restatement suggest that 

Halvorsen might not have relied on the omissions and misrepresentations. Halvorsen did 

not react unfavorably when he learned of the restatement, and he continued to take an 

optimistic view of LSG. Only when LSG’s re-IPO continued to lag and the company began 

to offer more favorable credit terms to lure new investors did Halvorsen object and bring 

suit. Even though the contract provisions and Halvorsen’s testimony are powerful 

                                            
As to the state of mind required to establish liability, we follow the majority of 

decisions surveyed in finding that liability exists for mere negligence. See, e.g., 
Gochnauer v. A.G. Edward & Sons, Inc., 810 F.2d 1042, 1046 (11th Cir. 1987). Claims 
under the FSIPA seeking rescission based on a direct sale are more similar to section 12 
claims under the federal Securities Act of 1933. Rousseff, 537 So. 2d at 981. In a section 
12 claim, the burden is on the defendant to show that “he did not know, and in the exercise 
of reasonable care could not have known” of the falsity of the information—although 
recent amendments have added a requirement that the plaintiff show the omission 
caused its damages. 15 U.S.C. § 77(l). We believe it would be inconsistent to require a 
plaintiff proceeding under Florida law to prove fraudulent intent when the same plaintiff 
proceeding under federal law would not be so required. See § 517.24, Fla. Stat. (2012) 
(providing that “[t]he same civil remedies provided by laws of the United States for the 
purchasers or sellers of securities, under any such laws, in interstate commerce extend 
also to purchasers or sellers of securities under [the FSIPA]”). 
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evidence that compliance with SEC regulations and GAAP principles was important to 

the investment, there is a genuine issue of material fact as to whether Halvorsen relied 

on those assurances in determining whether to invest or whether he made the decision 

based on other information. His own assessment of LSG focused on the market for green-

energy technology generally and specific challenges facing LSG in shifting its 

manufacturing base.  

Therefore, we reverse the trial court’s order granting summary judgment on 

Geveran’s claims under the FSIPA. We find there are genuine issues of material fact as 

to whether the omission of the SEC letters and the misrepresentation of LSG’s 2008 and 

2009 financial statements were material to a reasonable investor. We also find there is a 

genuine issue of material fact as to Halvorsen’s reliance on those omissions and 

misrepresentations.  

Finally, we turn to Namburi, Schreck, and Pegasus’s claims that they are not liable 

under FSIPA.23 Section 517.211 creates liability for two classes of persons: 1) sellers, 

and 2) “every director, officer, partner, or agent of . . . [the] seller.” § 517.211(2), Fla. Stat. 

Liability for the second category is further limited to those persons who “personally 

participated or aided in making the sale or purchase.” Id. Although “seller” is not a defined 

term under the statue, the federal courts that have considered the issue of who is a “seller” 

under section 517.211 have relied on the United States Supreme Court’s decision in 

                                            
23 Pegasus only appeals from the denial of its motion for summary judgment. 

Accordingly, we assess the record under the summary-judgment standard of review. J.P. 
Morgan appeals from the denial of its motion to dismiss the claims against Namburi and 
Schreck. We review the order denying the motion to dismiss de novo to assess whether 
the allegations contained within the four corners of the complaint, taken in the light most 
favorable to Geveran, state a claim for which relief could be granted. See Huet v. Mike 
Shad Ford, Inc., 915 So. 2d 723, 725 (Fla. 5th DCA 2005). 
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Pinter v. Dahl, 486 U.S. 622 (1988), which held that liability under section 12 of the 

Securities Act extends to anyone who solicits an investment “motivated at least in part by 

a desire to serve his own financial interests or those of the securities owner.” 486 U.S. at 

647; see also Hilliard v. Black, 125 F. Supp. 2d 1071, 1083 (N.D. Fla. 2000) (noting 

reliance on Pinter); Beltram v. Shackleford, Farrior, Stallings, & Evans, 725 F. Supp. 499, 

500 (M.D. Fla. 1989) (same).  

As to Pegasus, Geveran focuses on Pegasus’s role in soliciting Geveran’s 

investment as a majority, controlling shareholder of LSG, which could bring Pegasus 

under the category of “seller” for the purposes of section 517.211. See Pinter, 486 U.S. 

at 647. LSG’s S-1/A and 2010 form 10-K disclosed Pegasus as a controlling shareholder 

in LSG. There is no dispute that Pegasus had a significant financial interest in LSG. Thus, 

there is, at a minimum, a genuine issue as to whether Pegasus would have benefited 

from Geveran’s investment.  

There is also a genuine issue as to whether Pegasus and its employees solicited 

Geveran’s investment and participated in the alleged omission and misrepresentations. 

The record shows involvement by employees of Pegasus in making the sale. Weinberg, 

in addition to his position with LSG as CEO, was a senior partner at Pegasus and was on 

the board of LSG as a representative of Pegasus and its controlling interest in LSG. 

Weinberg attended the meeting in Florida and was a primary salesman, according to 

Halvorsen. In addition, Jared Berheim and Steven Wacaster, two other Pegasus 

representatives, participated in the meeting. Weinberg, Bernheim, and Wacaster were 

also provided copies of the SEC comment letters soon after they were received.  
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Pegasus argues, nonetheless, that it cannot be liable under section 517.211 

because of the buyer/seller privity requirement it claims the Florida Supreme Court 

recognized in Rousseff. 537 So. 2d at 981. This statement from Rousseff is misleading, 

however. Section 517.211, by its plain language, extends liability to “every director, 

officer, partner, or agent of or for the purchaser or seller.” § 517.211(2), Fla. Stat. Such 

parties would not necessarily be in privity of contract with the buyer or seller in a strict 

sense. Rousseff established that parties liable under section 517.211 have to be directly 

involved in a sale of securities. The Court was distinguishing liability under section 

517.211 from liability under federal rule 10b-5, which extends to fraud more generally, 

whether conducted during the sale of securities or not.24 The Court used “privity” as a 

short-hand for a direct sale of securities distinct from general corporate malfeasance. See 

In re Sahlen & Assocs., Inc. Sec. Litig., 773 F. Supp. 342, 372 (S.D. Fla. 1991) 

(disapproving of a reading of Rousseff in the “strict sense” based on the plain language 

of the statute); see also Michael A. Hanzman, Civil Remedies Under the Florida Securities 

and Investor Protection Act, 64 Fla. Bar J. 36 (Oct. 1990) (approving of Rousseff in 

general but noting that the privity requirement, in a strict contractual sense, cannot be 

correct). In this context, section 517.211 is transaction-specific, while other provisions of 

Florida statutory and common law reach other types of wrong-doing by corporate officers.  

                                            
24 537 So. 2d at 981 (“Rule 10b-5 is wide-ranging, covering a broad spectrum of 

fraud. It applies to any person who is deceitful in connection with the purchase or sale of 
securities. It requires no privity between buyer and seller. Remedies are not 
restricted. . . . The Florida statutes, on the other hand, are far more restrictive. . . . Section 
517.211 says that if a seller (or buyer) is untruthful in a sale, the buyer (or seller) can 
rescind the transaction and get his money back. This provision applies to a far more 
narrow group of activities than does rule 10b-5. Buyer/seller privity is required.”). 
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To summarize, Pegasus’s pecuniary interest in Geveran’s investment and the 

evidence of its participation in soliciting the investment creates a genuine issue of fact as 

to Pegasus’s liability as a seller under the FSIPA, making the denial of Pegasus’s motion 

for summary judgment appropriate. Yet, as with LSG and J.P. Morgan, genuine issues of 

material fact preclude summary judgment in Geveran’s favor on its FSIPA claim. 

As to Namburi and Schreck, Geveran’s second amended complaint alleged that 

Namburi and Schreck were liable under section 517.301 for soliciting Geveran’s 

investment and as agents of the seller, LSG. While Geveran’s complaint alleges that 

Namburi and Schreck “solicited the sale of LSG stock,” it does not allege that Namburi 

and Schreck had a personal interest in the transaction—only that J.P. Morgan would 

receive an agency fee. There is also no allegation that Namburi and Schreck acted to 

serve the interests of LSG, given that they were actually employees of J.P. Morgan. Thus, 

Geveran has not alleged facts sufficient to state a claim on the basis that Schreck and 

Namburi are liable as “sellers.”  

As noted above, section 517.211(2), Florida Statutes (2012), also extends liability 

to “every director, officer, partner, or agent of or for the purchaser or seller, if the director, 

officer, partner, or agent has personally participated or aided in making the sale or 

purchase.” It is undisputed that Namburi and Schreck were not directors, officers, or 

partners of LSG, so if they are liable under this category, it must be as agents of LSG. 

The Fourth District Court of Appeal has held that under section 517.211, the term “agent” 

is given its common meaning—“representation of a principal.” Rubin v. Gabay, 979 So. 

2d 988, 990 (Fla. 4th DCA 2008). Agency can either be actual or apparent. Id. The 
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elements of actual agency are: 1) acknowledgment by the principal of the agent; 2) the 

agent’s acceptance; and 3) control of the agent by the principal. Id. 

While Namburi signed the agency agreement with LSG, he did so as an employee 

of J.P. Morgan and not in his personal capacity. Schreck did not sign the agreement and 

had a narrower role in the transaction. The second amended complaint specifically 

alleges that J.P. Morgan had a contractual relationship with LSG to act as its agent in 

soliciting the investment and attached the agreement to the complaint. The complaint 

does not allege or demonstrate that either Namburi or Schreck accepted an agency 

agreement with LSG or that LSG exercised control over them. Therefore, Geveran failed 

to state a cause of action against Namburi and Schreck based on an actual agency 

theory.  

Likewise, whatever apparent agency is alleged to exist in the transaction was 

apparent agency between J.P. Morgan and LSG, rather than Namburi, Schreck, and LSG. 

The elements of apparent agency are: 1) a representation by the principal; 2) reliance by 

a third party; and 3) a change in position by the third party based on the representation 

of an agency relationship. Id. The second amended complaint does not allege any facts 

relating to these elements but merely asserts that Namburi and Schreck were agents or 

“subagents” of LSG by virtue of their employment with J.P. Morgan. This is insufficient to 

state a cause of action under an apparent agency theory.  

Geveran argues that Namburi and Schreck are nonetheless liable because they 

“personally participated or aided in making the sale.” § 517.211(2), Fla. Stat. Yet personal 

participation is a limitation on the list of people enumerated in the statute who may be 

liable—officers, directors, partners, and agents who personally participated. Geveran 
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essentially reads additional language into the statute that would extend liability to anyone 

who personally participated or aided in the sale even if the party did not have a pecuniary 

interest in the investment and did not qualify as an officer, director, partner or agent under 

the statute. This reading conflicts with the statutory text and is not supported by any other 

source. Therefore, because Geveran failed to allege facts that would establish that 

Namburi and Schreck were agents of LSG, the trial court erred in denying J.P. Morgan’s 

motion to dismiss Geveran’s claim against them.  

In sum, we find that the complaint did not state a claim against Namburi and 

Schreck. Therefore, the trial court’s order denying J.P. Morgan’s motion to dismiss 

Geveran’s claims against Namburi and Schreck is reversed and remanded with directions 

for the court to dismiss the claims against them. The summary final judgment entered 

against the remaining defendants, including Pegasus, is reversed because there are 

genuine issues of material fact as to the materiality of LSG’s misrepresentations and 

omissions as well as to Geveran’s reliance. The case is remanded for further 

proceedings.  

REVERSED; REMANDED with instructions. 
 
SAWAYA and WALLIS, JJ., concur. 
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LOGUE, J.



This appeal arises from a residential foreclosure.  The borrowers seek 

review of the trial court’s order denying their amended objection to the foreclosure 

sale. 

The borrowers argue that the notice of the foreclosure sale did not comply 

with section 45.031(2), Florida Statutes (2015), which provides:

Notice of sale shall be published once a week for 2 consecutive weeks 
in a newspaper of general circulation, as defined in chapter 50, 
published in the county where the sale is to be held.  The second 
publication shall be at least 5 days before the sale.   

Here, there is no dispute that the notice of foreclosure sale was printed in the 

Daily Business Review on Friday, April 15, 2016, and again on Friday, April 22, 

2016.    The sale took place on May 4, 2016, more than the required five days after 

the April 22, 2016 date of the second publication.  

Appellants suggest that because the first publication occurred on April 15, 

2016, we must consider that to be the beginning of an initial one-week period 

ending on April 21, 2016.  The appellants further contend that the statute requires a 

second one-week period which, in this case, is the period from April 22 through 

April 29, 2016. They argue that this interpretation requires that the second 

publication occur on April 29, 2016 because it is the final day of the second full 

week. Under that methodology, the May 4, 2016 sale date falls short of the five-

day statutory requirement, once the intervening weekends are considered.  We 

reject this interpretation of the statute. 

2



Publication occurred once during the week of April 15, 2016, and once 

again during the week of April 22, 2016, satisfying the “once a week for 2 

consecutive weeks” requirement in the statute.  Accordingly, we affirm the order 

on appeal.

Affirmed.
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1 (Slip Opinion) OCTOBER TERM, 2016 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

KOKESH v. SECURITIES AND EXCHANGE 

COMMISSION 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT 

No. 16–529. Argued April 18, 2017—Decided June 5, 2017 

The Securities and Exchange Commission (SEC or Commission) pos-
sesses authority to investigate violations of federal securities laws
and to commence enforcement actions in federal district court if its 
investigations uncover evidence of wrongdoing.  Initially, the Com-
mission’s statutory authority in enforcement actions was limited to
seeking an injunction barring future violations.  Beginning in the
1970’s, federal district courts, at the request of the Commission, be-
gan ordering disgorgement in SEC enforcement proceedings.  Alt-
hough Congress has since authorized the Commission to seek mone-
tary civil penalties, the Commission has continued to seek 
disgorgement.  This Court has held that 28 U. S. C. §2462, which es-
tablishes a 5-year limitations period for “an action, suit or proceeding 
for the enforcement of any civil fine, penalty, or forfeiture,” applies
when the Commission seeks monetary civil penalties.  See Gabelli v. 
SEC, 568 U. S. 442, 454.

  In 2009, the Commission brought an enforcement action, alleging 
that petitioner Charles Kokesh violated various securities laws by
concealing the misappropriation of $34.9 million from four business-
development companies from 1995 to 2009.  The Commission sought
monetary civil penalties, disgorgement, and an injunction barring
Kokesh from future violations.  After a jury found that Kokesh’s ac-
tions violated several securities laws, the District Court determined 
that §2462’s 5-year limitations period applied to the monetary civil 
penalties.  With respect to the $34.9 million disgorgement judgment, 
however, the court concluded that §2462 did not apply because dis-
gorgement is not a “penalty” within the meaning of the statute.  The 
Tenth Circuit affirmed, holding that disgorgement was neither a 



  
  

 

 

 

 
  

  

   

 
  

 

 

  

  

  
 
 

 
 

 
 

 
 

 
 

 

 
  

 

 
 

2 KOKESH v. SEC 

Syllabus 

penalty nor a forfeiture. 

Held: Because SEC disgorgement operates as a penalty under §2462,
any claim for disgorgement in an SEC enforcement action must be
commenced within five years of the date the claim accrued.  Pp. 5–11.

(a) The definition of “penalty” as a “punishment, whether corporal
or pecuniary, imposed and enforced by the State, for a crime or of-
fen[s]e against its laws,” Huntington v. Attrill, 146 U. S. 657, 667, 
gives rise to two principles.  First, whether a sanction represents a 
penalty turns in part on “whether the wrong sought to be redressed is
a wrong to the public, or a wrong to the individual.” Id., at 668.  Sec-
ond, a pecuniary sanction operates as a penalty if it is sought “for the
purpose of punishment, and to deter others from offending in like 
manner” rather than to compensate victims.  Ibid.  This Court has 
applied these principles in construing the term “penalty,” holding, 
e.g., that a statute providing a compensatory remedy for a private 
wrong did not impose a “penalty,” Brady v. Daly, 175 U. S. 148, 154. 
Pp. 5–7.

(b) The application of these principles here readily demonstrates
that SEC disgorgement constitutes a penalty within the meaning of 
§2462.  First, SEC disgorgement is imposed by the courts as a conse-
quence for violating public laws, i.e., a violation committed against
the United States rather than an aggrieved individual.  Second, SEC 
disgorgement is imposed for punitive purposes.  Sanctions imposed
for the purpose of deterring infractions of public laws are inherently 
punitive because “deterrence [is] not [a] legitimate nonpunitive gov-
ernmental objectiv[e].” Bell v. Wolfish, 441 U. S. 520, 539, n. 20.  Fi-
nally, SEC disgorgement is often not compensatory.  Disgorged prof-
its are paid to the district courts, which have discretion to determine 
how the money will be distributed.  They may distribute the funds to 
victims, but no statute commands them to do so.  When an individual 
is made to pay a noncompensatory sanction to the government as a
consequence of a legal violation, the payment operates as a penalty. 
See Porter v. Warner Holding Co., 328 U. S. 395, 402.  Pp. 7–9.

(c) The Government responds that SEC disgorgement is not puni-
tive but a remedial sanction that operates to restore the status quo. 
It is not clear, however, that disgorgement simply returns the de-
fendant to the place he would have occupied had he not broken the 
law. It sometimes exceeds the profits gained as a result of the viola-
tion. And, as demonstrated here, SEC disgorgement may be ordered 
without consideration of a defendant’s expenses that reduced the 
amount of illegal profit.  In such cases, disgorgement does not simply
restore the status quo; it leaves the defendant worse off and is there-
fore punitive.  Although disgorgement may serve compensatory goals
in some cases, “sanctions frequently serve more than one purpose.” 



  
 

 

 

  

 
 

   

3 Cite as: 581 U. S. ____ (2017) 

Syllabus 

Austin v. United States, 509 U. S. 602, 610.  Because they “go beyond
compensation, are intended to punish, and label defendants wrong-
doers” as a consequence of violating public laws, Gabelli, 568 U. S., at 
451–452, disgorgement orders represent a penalty and fall within
§2462’s 5-year limitations period.  Pp. 9–11. 

834 F. 3d 1158, reversed. 

SOTOMAYOR, J., delivered the opinion for a unanimous Court. 
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Opinion of the Court 

NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 16–529 

CHARLES R. KOKESH, PETITIONER v. SECURITIES
 
AND EXCHANGE COMMISSION
 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE TENTH CIRCUIT
 

[June 5, 2017]


 JUSTICE SOTOMAYOR delivered the opinion of the Court. 
A 5-year statute of limitations applies to any “action, 

suit or proceeding for the enforcement of any civil fine, 
penalty, or forfeiture, pecuniary or otherwise.”  28 U. S. C. 
§2462. This case presents the question whether §2462
applies to claims for disgorgement imposed as a sanction
for violating a federal securities law.  The Court holds that 
it does. Disgorgement in the securities-enforcement con-
text is a “penalty” within the meaning of §2462, and so 
disgorgement actions must be commenced within five
years of the date the claim accrues. 

I 

A 


After rampant abuses in the securities industry led to
the 1929 stock market crash and the Great Depression,
Congress enacted a series of laws to ensure that “the
highest ethical standards prevail in every facet of the
securities industry.”1 SEC v. Capital Gains Research 

—————— 
1 Each of these statutes—the Securities Act of 1933, 15 U. S. C. §77a 

et seq.; the Securities Exchange Act of 1934, 15 U. S. C. §78a et seq.; the 
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Bureau, Inc., 375 U. S. 180, 186–187 (1963) (internal 
quotation marks omitted).  The second in the series—the 
Securities Exchange Act of 1934—established the Securi-
ties and Exchange Commission (SEC or Commission) to 
enforce federal securities laws.  Congress granted the Com-
mission power to prescribe “ ‘rules and regulations . . . as 
necessary or appropriate in the public interest or for the 
protection of investors.’ ” Blue Chip Stamps v. Manor 
Drug Stores, 421 U. S. 723, 728 (1975).  In addition to 
rulemaking, Congress vested the Commission with “broad
authority to conduct investigations into possible violations
of the federal securities laws.” SEC v. Jerry T. O’Brien, 
Inc., 467 U. S. 735, 741 (1984).  If an investigation uncov-
ers evidence of wrongdoing, the Commission may initiate
enforcement actions in federal district court. 

Initially, the only statutory remedy available to the SEC 
in an enforcement action was an injunction barring future
violations of securities laws.  See 1 T. Hazen, Law of Secu-
rities Regulation §1:37 (7th ed., rev. 2016).  In the absence 
of statutory authorization for monetary remedies, the 
Commission urged courts to order disgorgement as an
exercise of their “inherent equity power to grant relief 
ancillary to an injunction.” SEC v. Texas Gulf Sulphur 
Co., 312 F. Supp. 77, 91 (SDNY 1970), aff ’d in part and 
rev’d in part, 446 F. 2d 1301 (CA2 1971).  Generally, dis-
gorgement is a form of “[r]estitution measured by the
defendant’s wrongful gain.” Restatement (Third) of Resti-
tution and Unjust Enrichment §51, Comment a, p. 204 

—————— 

Public Utility Holding Company Act of 1935, 15 U. S. C. §79 et seq.; the 
Trust Indenture Act of 1939, 15 U. S. C. §77aaa et seq.; the Investment 
Company Act of 1940, 15 U. S. C. §80a–1 et seq.; and the Investment 
Advisers Act of 1940, 15 U. S. C. §80b–1 et seq.—serves the “fundamen-
tal purpose” of “substitut[ing] a philosophy of full disclosure for the
philosophy of caveat emptor and thus . . . achiev[ing] a high standard of 
business ethics in the securities industry.” SEC v. Capital Gains 
Research Bureau, Inc., 375 U. S. 180, 186 (1963). 
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(2010) (Restatement (Third)).  Disgorgement requires that 
the defendant give up “those gains . . . properly attribut- 
able to the defendant’s interference with the claimant’s 
legally protected rights.” Ibid. Beginning in the 1970’s,
courts ordered disgorgement in SEC enforcement proceed-
ings in order to “deprive . . . defendants of their profits in
order to remove any monetary reward for violating” secu-
rities laws and to “protect the investing public by provid-
ing an effective deterrent to future violations.”  Texas 
Gulf, 312 F. Supp., at 92. 

In 1990, as part of the Securities Enforcement Remedies
and Penny Stock Reform Act, Congress authorized the
Commission to seek monetary civil penalties.  104 Stat. 
932, codified at 15 U. S. C. §77t(d).  The Act left the Com-
mission with a full panoply of enforcement tools: It may 
promulgate rules, investigate violations of those rules and 
the securities laws generally, and seek monetary penal-
ties and injunctive relief for those violations.  In the 
years since the Act, however, the Commission has con-
tinued its practice of seeking disgorgement in enforcement
proceedings.

This Court has already held that the 5-year statute of
limitations set forth in 28 U. S. C. §2462 applies when the 
Commission seeks statutory monetary penalties. See 
Gabelli v. SEC, 568 U. S. 442, 454 (2013).  The question
here is whether §2462, which applies to any “action, suit 
or proceeding for the enforcement of any civil fine, penalty,
or forfeiture, pecuniary or otherwise,” also applies when 
the SEC seeks disgorgement. 

B 
Charles Kokesh owned two investment-adviser firms 

that provided investment advice to business-development 
companies.  In late 2009, the Commission commenced an 
enforcement action in Federal District Court alleging that
between 1995 and 2009, Kokesh, through his firms, mis-
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appropriated $34.9 million from four of those development 
companies. The Commission further alleged that, in order
to conceal the misappropriation, Kokesh caused the filing
of false and misleading SEC reports and proxy statements. 
The Commission sought civil monetary penalties, dis-
gorgement, and an injunction barring Kokesh from violat-
ing securities laws in the future.

After a 5-day trial, a jury found that Kokesh’s actions
violated the Investment Company Act of 1940, 15 U. S. C. 
§80a–36; the Investment Advisers Act of 1940, 15 U. S. C.
§§80b–5, 80b–6; and the Securities Exchange Act of 1934,
15 U. S. C. §§78m, 78n.  The District Court then turned to 
the task of imposing penalties sought by the Commission. 
As to the civil monetary penalties, the District Court
determined that §2462’s 5-year limitations period pre- 
cluded any penalties for misappropriation occurring prior to
October 27, 2004—that is, five years prior to the date the 
Commission filed the complaint. App. to Pet. for Cert. 
26a. The court ordered Kokesh to pay a civil penalty of 
$2,354,593, which represented “the amount of funds that
[Kokesh] himself received during the limitations period.” 
Id., at 31a–32a. Regarding the Commission’s request for a
$34.9 million disgorgement judgment—$29.9 million of 
which resulted from violations outside the limitations 
period—the court agreed with the Commission that be-
cause disgorgement is not a “penalty” within the meaning 
of §2462, no limitations period applied.  The court there-
fore entered a disgorgement judgment in the amount of
$34.9 million and ordered Kokesh to pay an additional 
$18.1 million in prejudgment interest. 

The Court of Appeals for the Tenth Circuit affirmed. 
834 F. 3d 1158 (2016).  It agreed with the District Court 
that disgorgement is not a penalty, and further found that 
disgorgement is not a forfeiture.  Id., at 1164–1167.  The 
court thus concluded that the statute of limitations in 
§2462 does not apply to SEC disgorgement claims. 
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This Court granted certiorari, 580 U. S. ___ (2017), to
resolve disagreement among the Circuits over whether 
disgorgement claims in SEC proceedings are subject to the 
5-year limitations period of §2462.2 

II 
Statutes of limitations “se[t] a fixed date when exposure

to the specified Government enforcement efforts en[d].” 
Gabelli, 568 U. S., at 448.  Such limits are “ ‘vital to the 
welfare of society’ ” and rest on the principle that “ ‘even 
wrongdoers are entitled to assume that their sins may be
forgotten.’ ”  Id., at 449. The statute of limitations at issue 
here—28 U. S. C. §2462—finds its roots in a law enacted
nearly two centuries ago. 568 U. S., at 445. In its current 
form, §2462 establishes a 5-year limitations period for “an
action, suit or proceeding for the enforcement of any civil 
fine, penalty, or forfeiture.”  This limitations period ap-
plies here if SEC disgorgement qualifies as either a fine, 
penalty, or forfeiture. We hold that SEC disgorgement 
constitutes a penalty.3 

A 
A “penalty” is a “punishment, whether corporal or pecu-

niary, imposed and enforced by the State, for a crime or
offen[s]e against its laws.” Huntington v. Attrill, 146 U. S. 
657, 667 (1892). This definition gives rise to two princi-
ples. First, whether a sanction represents a penalty turns 

—————— 
2 Compare SEC v. Graham, 823 F. 3d 1357, 1363 (CA11 2016) (hold-

ing that §2462 applies to SEC disgorgement claims), with Riordan v. 
SEC, 627 F. 3d 1230, 1234 (CADC 2010) (holding that §2462 does not 
apply to SEC disgorgement claims). 

3 Nothing in this opinion should be interpreted as an opinion on 
whether courts possess authority to order disgorgement in SEC en-
forcement proceedings or on whether courts have properly applied 
disgorgement principles in this context  The sole question presented in 
this case is whether disgorgement, as applied in SEC enforcement 
actions, is subject to §2462’s limitations period. 
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in part on “whether the wrong sought to be redressed is a
wrong to the public, or a wrong to the individual.”  Id., at 
668. Although statutes creating private causes of action 
against wrongdoers may appear—or even be labeled— 
penal, in many cases “neither the liability imposed nor the 
remedy given is strictly penal.”  Id., at 667. This is be-
cause “[p]enal laws, strictly and properly, are those impos-
ing punishment for an offense committed against the 
State.” Ibid. Second, a pecuniary sanction operates as a
penalty only if it is sought “for the purpose of punishment,
and to deter others from offending in like manner”—as
opposed to compensating a victim for his loss. Id., at 668. 

The Court has applied these principles in construing the
term “penalty.” In Brady v. Daly, 175 U. S. 148 (1899), for 
example, a playwright sued a defendant in Federal Circuit 
Court under a statute providing that copyright infringers
“ ‘shall be liable for damages . . . not less than one hundred 
dollars for the first [act of infringement], and fifty dollars
for every subsequent performance, as to the court shall 
appear to be just.’ ”  Id., at 153.  The defendant argued 
that the Circuit Court lacked jurisdiction on the ground
that a separate statute vested district courts with exclu-
sive jurisdiction over actions “to recover a penalty.”  Id., at 
152. To determine whether the statutory damages repre-
sented a penalty, this Court noted first that the statute 
provided “for a recovery of damages for an act which vio-
lates the rights of the plaintiff, and gives the right of
action solely to him” rather than the public generally, and 
second, that “the whole recovery is given to the proprietor,
and the statute does not provide for a recovery by any 
other person.” Id., at 154, 156.  By providing a compensa-
tory remedy for a private wrong, the Court held, the stat-
ute did not impose a “penalty.” Id., at 154. 

Similarly, in construing the statutory ancestor of §2462, 
the Court utilized the same principles.  In Meeker v. 
Lehigh Valley R. Co., 236 U. S. 412, 421–422 (1915), the 
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Interstate Commerce Commission, a now-defunct federal 
agency charged with regulating railroads, ordered a rail-
road company to refund and pay damages to a shipping
company for excessive shipping rates.  The railroad com-
pany argued that the action was barred by Rev. Stat.
§1047, Comp. Stat. 1913, §1712 (now 28 U. S. C. §2462), 
which imposed a 5-year limitations period upon any “ ‘suit 
or prosecution for a penalty or forfeiture, pecuniary or
otherwise, accruing under the laws of the United States.’ ” 
236 U. S., at 423.  The Court rejected that argument, 
reasoning that “the words ‘penalty or forfeiture’ in [the
statute] refer to something imposed in a punitive way for 
an infraction of a public law.” Ibid. A penalty, the Court 
held, does “not include a liability imposed [solely] for the
purpose of redressing a private injury.”  Ibid. Because the 
liability imposed was compensatory and paid entirely to a 
private plaintiff, it was not a “penalty” within the meaning
of the statute of limitations. Ibid.; see also Gabelli, 568 
U. S., at 451–452 (“[P]enalties” in the context of §2462 “go
beyond compensation, are intended to punish, and label
defendants wrongdoers”). 

B 
Application of the foregoing principles readily demon-

strates that SEC disgorgement constitutes a penalty
within the meaning of §2462.

First, SEC disgorgement is imposed by the courts as a
consequence for violating what we described in Meeker as 
public laws. The violation for which the remedy is sought
is committed against the United States rather than an
aggrieved individual—this is why, for example, a securities-
enforcement action may proceed even if victims do not 
support or are not parties to the prosecution.  As the Gov-
ernment concedes, “[w]hen the SEC seeks disgorgement, it 
acts in the public interest, to remedy harm to the public at
large, rather than standing in the shoes of particular 
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injured parties.”  Brief for United States 22. Courts agree. 
See, e.g., SEC v. Rind, 991 F. 2d 1486, 1491 (CA9 1993) 
(“[D]isgorgement actions further the Commission’s public 
policy mission of protecting investors and safeguarding the 
integrity of the markets”); SEC v. Teo, 746 F. 3d 90, 102 
(CA3 2014) (“[T]he SEC pursues [disgorgement] ‘inde-
pendent of the claims of individual investors’ ” in order to 
“ ‘promot[e] economic and social policies’ ”). 

Second, SEC disgorgement is imposed for punitive 
purposes. In Texas Gulf—one of the first cases requiring 
disgorgement in SEC proceedings—the court emphasized 
the need “to deprive the defendants of their profits in 
order to . . . protect the investing public by providing an 
effective deterrent to future violations.”  312 F. Supp., at 
92. In the years since, it has become clear that deterrence 
is not simply an incidental effect of disgorgement.  Rather, 
courts have consistently held that “[t]he primary purpose 
of disgorgement orders is to deter violations of the securi-
ties laws by depriving violators of their ill-gotten gains.” 
SEC v. Fischbach Corp., 133 F. 3d 170, 175 (CA2 1997); 
see also SEC v. First Jersey Securities, Inc., 101 F. 3d 
1450, 1474 (CA2 1996) (“The primary purpose of dis-
gorgement as a remedy for violation of the securities laws
is to deprive violators of their ill-gotten gains, thereby
effectuating the deterrence objectives of those laws”); 
Rind, 991 F. 2d, at 1491 (“ ‘The deterrent effect of [an SEC] 
enforcement action would be greatly undermined if securi-
ties law violators were not required to disgorge illicit 
profits’ ”).  Sanctions imposed for the purpose of deterring 
infractions of public laws are inherently punitive because 
“deterrence [is] not [a] legitimate nonpunitive governmen-
tal objectiv[e].” Bell v. Wolfish, 441 U. S. 520, 539, n. 20 
(1979); see also United States v. Bajakajian, 524 U. S. 321, 
329 (1998) (“Deterrence . . . has traditionally been viewed 
as a goal of punishment”). 

Finally, in many cases, SEC disgorgement is not com-
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pensatory. As courts and the Government have employed
the remedy, disgorged profits are paid to the district court,
and it is “within the court’s discretion to determine how 
and to whom the money will be distributed.”  Fischbach 
Corp., 133 F. 3d, at 175.  Courts have required disgorge-
ment “regardless of whether the disgorged funds will be
paid to such investors as restitution.”  Id., at 176; see id., 
at 175 (“Although disgorged funds may often go to com-
pensate securities fraud victims for their losses, such
compensation is a distinctly secondary goal”).  Some dis-
gorged funds are paid to victims; other funds are dispersed 
to the United States Treasury. See, e.g., id., at 171 (af-
firming distribution of disgorged funds to Treasury where 
“no party before the court was entitled to the funds and 
. . . the persons who might have equitable claims were too
dispersed for feasible identification and payment”); SEC v. 
Lund, 570 F. Supp. 1397, 1404–1405 (CD Cal. 1983) (or-
dering disgorgement and directing trustee to disperse 
funds to victims if “feasible” and to disperse any remain-
ing money to the Treasury).  Even though district courts
may distribute the funds to the victims, they have not
identified any statutory command that they do so.  When 
an individual is made to pay a noncompensatory sanction
to the Government as a consequence of a legal violation,
the payment operates as a penalty.  See Porter v. Warner 
Holding Co., 328 U. S. 395, 402 (1946) (distinguishing 
between restitution paid to an aggrieved party and penal-
ties paid to the Government). 

SEC disgorgement thus bears all the hallmarks of a
penalty: It is imposed as a consequence of violating a
public law and it is intended to deter, not to compensate. 
The 5-year statute of limitations in §2462 therefore ap-
plies when the SEC seeks disgorgement. 

C 
The Government’s primary response to all of this is that 
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SEC disgorgement is not punitive but “remedial” in that it
“lessen[s] the effects of a violation” by “ ‘restor[ing] the 
status quo.’ ” Brief for Respondent 17.  As an initial mat-
ter, it is not clear that disgorgement, as courts have ap-
plied it in the SEC enforcement context, simply returns 
the defendant to the place he would have occupied had he
not broken the law.  SEC disgorgement sometimes exceeds
the profits gained as a result of the violation.  Thus, for 
example, “an insider trader may be ordered to disgorge not
only the unlawful gains that accrue to the wrongdoer
directly, but also the benefit that accrues to third parties
whose gains can be attributed to the wrongdoer’s conduct.” 
SEC v. Contorinis, 743 F. 3d 296, 302 (CA2 2014).  Indi-
viduals who illegally provide confidential trading infor-
mation have been forced to disgorge profits gained by 
individuals who received and traded based on that infor-
mation—even though they never received any profits. 
Ibid; see also SEC v. Warde, 151 F. 3d 42, 49 (CA2 1998) 
(“A tippee’s gains are attributable to the tipper, regardless
whether benefit accrues to the tipper”); SEC v. Clark, 915 
F. 2d 439, 454 (CA9 1990) (“[I]t is well settled that a tipper 
can be required to disgorge his tippees’ profits”).  And, as 
demonstrated by this case, SEC disgorgement sometimes 
is ordered without consideration of a defendant’s expenses
that reduced the amount of illegal profit.  App. to Pet. for 
Cert. 43a; see Restatement (Third) §51, Comment h, at 
216 (“As a general rule, the defendant is entitled to a 
deduction for all marginal costs incurred in producing the 
revenues that are subject to disgorgement.  Denial of an 
otherwise appropriate deduction, by making the defendant 
liable in excess of net gains, results in a punitive sanction
that the law of restitution normally attempts to avoid”). 
In such cases, disgorgement does not simply restore the 
status quo; it leaves the defendant worse off. The justifi-
cation for this practice given by the court below demon-
strates that disgorgement in this context is a punitive, 
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rather than a remedial, sanction: Disgorgement, that court 
explained, is intended not only to “prevent the wrongdoer’s
unjust enrichment” but also “to deter others’ violations of 
the securities laws.” App. to Pet. for Cert. 43a.

True, disgorgement serves compensatory goals in some 
cases; however, we have emphasized “the fact that sanc-
tions frequently serve more than one purpose.”  Austin v. 
United States, 509 U. S. 602, 610 (1993).  “ ‘A civil sanction 
that cannot fairly be said solely to serve a remedial pur-
pose, but rather can only be explained as also serving 
either retributive or deterrent purposes, is punishment, as 
we have come to understand the term.’ ” Id., at 621; cf. 
Bajakajian, 524 U. S., at 331, n. 6 (“[A] modern statutory 
forfeiture is a ‘fine’ for Eighth Amendment purposes if it
constitutes punishment even in part”). Because disgorge-
ment orders “go beyond compensation, are intended to
punish, and label defendants wrongdoers” as a conse-
quence of violating public laws, Gabelli, 568 U. S., at 451– 
452, they represent a penalty and thus fall within the 5-
year statute of limitations of §2462. 

III 
Disgorgement, as it is applied in SEC enforcement

proceedings, operates as a penalty under §2462.  Accord-
ingly, any claim for disgorgement in an SEC enforcement 
action must be commenced within five years of the date
the claim accrued. 

The judgment of the Court of Appeals for the Tenth 
Circuit is reversed. 

It is so ordered. 
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PER CURIAM. 

 Appellants1 challenge an order finding that the identities and related 

information of their consultants, investors, and partners do not meet the definition 

of a trade secret under Florida law. We affirm the trial court’s findings regarding 

investors and partners because appellants did not prove that the names and related 

information of their individual investors and partners are trade secrets. However, we 

reverse the trial court’s findings regarding appellants’ consultants and remand to the 

trial court to make more specific findings as to whether the particular identities and 

related information of appellants’ consultants meet the requirements of section 

812.081(1)(c), Florida Statutes (2015). 

I. Facts 

 In 2015, appellants submitted applications to the Florida Department of 

Health (Department) for licenses to operate dispensing organizations for “low-THC 

cannabis” or “medical cannabis” pursuant to section 381.986(5)(b), Florida Statutes 

(2015). Appellants indicated that portions of their applications contained 

confidential trade secrets pursuant to section 812.081, Florida Statutes (2015), and 

were exempt from disclosure as public records under section 815.045, Florida 

                     
1 Appellants Alpha Foliage, Inc., and Redland Nursery, Inc., are nurseries that have 
applied for licenses to operate dispensing organizations in the State of Florida. 
Appellant Surterra Florida, LLC, is the contractual agent of Alpha Foliage, Inc., and 
Redland Nursery, Inc. For the purposes of this opinion, the three entities will be 
referred to jointly as “appellants.”  
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Statutes (2015). The Department reviewed the applications and appellants’ written 

materials supporting their claimed trade secret exemptions and ultimately found that 

some portions of the applications were trade secrets under Florida law.  

 Appellee Michael Barfield submitted a public records request to the 

Department for the files related to appellants’ applications. The Department declined 

to release to Mr. Barfield appellants’ unredacted applications pursuant to section 

815.045 but told him that he could retrieve the redacted versions of the applications 

on its website. Subsequently, Mr. Barfield filed suit for a declaratory judgment that 

the exemption asserted by the Department does not apply to the redacted portions of 

appellants’ applications.  

 The trial court held a hearing to examine the documents and to determine 

whether they contained trade secrets. At the hearing, Robert Jacob Bergmann, the 

Chief Executive Officer of Surterra Florida, LLC, testified about the alleged trade 

secret information. Mr. Barfield and his counsel were permitted to hear only a 

portion of Mr. Bergmann’s testimony. 2  

 Subsequently, the trial court found that appellants’ purported trade secret 

information falls into the following five categories: (1) investor, consultant, and 

partner identity; (2) financial structure; (3) security processes and building designs; 

                     
2 We do not address the propriety of the ex parte portion of this procedure because 
it was neither objected to nor raised as an issue on appeal in this case.  
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(4) nursery operations, scientific processes, and business plans; and (5) 

administrative materials and standard operating procedures. As to the latter four 

categories of appellants’ information, the trial court concluded that they are trade 

secrets and exempt from disclosure under the Florida public records law. These 

findings have not been appealed to this Court and are therefore not at issue. As to 

the first category of appellant’s information, however, the trial court found that the 

identities and related information of appellants’ investors, consultants, and partners 

do not meet the trade secret definition under section 812.081(1)(c). Appellants now 

seek reversal on appeal as to the court’s findings regarding the first category of 

information.  

II. Analysis  

 Florida’s broad public records policy provides “that all state, county, and 

municipal records are open for personal inspection and copying by any person.” § 

119.01(1), Fla. Stat. (2015); see also Art. I, § 24(a), Fla. Const. (“Every person has 

the right to inspect or copy any public record made or received in connection with 

the official business of any public body, officer, or employee of the state, or persons 

acting on their behalf . . . .”). However, the Legislature has made some exemptions 

to the public records law. One such exemption is that of trade secrets. See § 815.045, 

Fla. Stat. (2015) (“The Legislature finds that it is a public necessity that trade secret 
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information . . . be expressly made confidential and exempt from the public records 

law because it is a felony to disclose such records.”).  

 Chapter 381, Florida Statutes (2015), the chapter under which appellants 

submitted their applications to become dispensing organizations, reflects both 

Florida’s public records policy and the trade secret exemption. Section 381.83(1), 

Florida Statutes (2015), states that “[r]ecords, reports, or information obtained from 

any person under this chapter . . . shall be available to the public, except upon a 

showing satisfactory to the department . . . that such  records, reports, or information, 

or a particular part thereof, contains trade secrets as defined in s. 812.081(1)(c).”  

 Section 812.081(1)(c), Florida Statutes (2015), defines the term “trade secret” 

as: 

[T]he whole or any portion or phase of any formula, pattern, device, 
combination of devices, or compilation of information which is for use, 
or is used, in the operation of a business and which provides the 
business an advantage, or an opportunity to obtain an advantage, over 
those who do not know or use it. “Trade secret” includes any scientific, 
technical, or commercial information, including any design, process, 
procedure, list of suppliers, list of customers, business code, or 
improvement thereof. Irrespective of novelty, invention, patentability, 
the state of the prior art, and the level of skill in the business, art, or 
field to which the subject matter pertains, a trade secret is considered to 
be: 
 
1. Secret; 
 
2. Of value; 
 
3. For use or in use by the business; and  
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4. Of advantage to the business, or providing an opportunity to obtain 
an advantage, over those who do not know or use it when the owner 
thereof takes measures to prevent it from becoming available to persons 
other than those selected by the owner to have access thereto for limited 
purposes. 
 

 We apply the competent, substantial evidence standard of review to a trial 

court’s factual determination that documents do or do not contain trade 

secrets. See Sepro Corp. v. Dep’t of Envtl. Prot., 839 So. 2d 781, 785 (Fla. 1st DCA 

2003) (holding that the trial court’s “finding [that documents at issue contained trade 

secrets] necessarily rests on factual determinations that are assailable on appeal only 

if unsupported by competent, substantial evidence”). At issue in this case is whether 

appellants proved that the identities and related information of their investors, 

consultants, and partners are trade secrets.  

 In the hearing before the trial court, Mr. Bergmann testified generally that he 

and appellants considered all of the redacted information in their applications to be 

trade secrets. Likewise, he made broad assertions that the identities and related 

information of appellants’ investors and partners met the definition of a trade secret 

under section 812.081(1)(c). However, appellants did not present evidence showing 

that the identities and related information of the specific investors and partners at 

issue established each of the requirements found in section 812.081(1)(c).  

 Conversely, Mr. Bergmann testified why he believed particular consultants’ 

identities and related information met the trade secret definition based on the 
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information they supplied to appellants. He presented evidence that at least some of 

the consultants’ identities and related information concerned the production process, 

which met the definition of a trade secret. Further, appellants’ consultants differed 

from their investors and partners.  

 A “list of suppliers” can qualify as a trade secret according to section 

812.081(1)(c). Consultants in the low-THC cannabis and medical cannabis industry 

can supply organizations with valuable information about how to cultivate, process, 

transport, and dispense cannabis. A list of such consultants might qualify as a list of 

suppliers considered to be: secret; of value; for use or in use by the business; and of 

advantage to the business, or providing an opportunity to obtain an advantage, over 

those who do not know or use it when the owner thereof takes measures to prevent 

it from becoming available to persons other than those selected by the owner to have 

access thereto for limited purposes. Therefore, such a list may qualify as a trade 

secret under section 812.081(1)(c). 

 However, the trial court did not make any findings as to whether it accepted 

Mr. Bergmann’s testimony as true and whether appellants proved that their list of 

consultants met each of the trade secret requirements in section 812.081(1)(c). 

Therefore, we reverse the court’s general finding that the list of identities and related 

information of appellants’ consultants is not a trade secret. We do not rule on 

whether appellants proved that the identities and related information of their 
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consultants are in fact trade secrets. That determination should be made by the trial 

court. Rather, we instruct the trial court to make specific findings as to whether the 

list of appellants’ consultants meets each of the requirements found in Florida’s trade 

secret definition.  Because appellants did not prove that the names and related 

information of their individual investors and partners are trade secrets, we affirm the 

trial court’s finding that they do not constitute trade secrets.  

 AFFIRMED in part; REVERSED in part; REMANDED. 

WOLF and WETHERELL, JJ., and LESTER, DON H., ASSOCIATE JUDGE, 
CONCUR. 
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NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
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prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

TOWN OF CHESTER, NEW YORK v. LAROE ESTATES, 
INC. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT 

No. 16–605. Argued April 17, 2017—Decided June 5, 2017 

Land developer Steven Sherman paid $2.7 million to purchase land in 
the town of Chester (Town) for a housing subdivision.  He also sought 
the Town’s approval of his development plan.  About a decade later, 
he filed this suit in New York state court, claiming that the Town had 
obstructed his plans for the subdivision, forcing him to spend around 
$5.5 million to comply with its demands and driving him to the brink
of personal bankruptcy.  Sherman asserted, among other claims, a 
regulatory takings claim under the Fifth and Fourteenth Amend-
ments.  The Town removed the case to a Federal District Court, 
which dismissed the takings claim as unripe.  The Second Circuit re-
versed that determination and remanded for the case to go forward. 
On remand, real estate development company Laroe Estates, Inc. (re-
spondent here), filed a motion to intervene of right under Federal
Rule of Civil Procedure 24(a)(2), which requires a court to permit in-
tervention by a litigant that “claims an interest related to the proper-
ty or transaction that is the subject of the action, and is so situated
that disposing of the action may as a practical matter impair or im-
pede the movant’s ability to protect its interest, unless existing par-
ties adequately represent that interest.”  Laroe alleged that it had
paid Sherman more than $2.5 million in relation to the development
project and the subject property, that its resulting equitable interest 
in the property would be impaired if it could not intervene, and that 
Sherman would not adequately represent its interest.  Laroe filed, in-
ter alia, an intervenor’s complaint asserting a regulatory takings 
claim that was substantively identical to Sherman’s and seeking a 
judgment awarding Laroe compensation for the taking of Laroe’s in-
terest in the property at issue.  The District Court denied Laroe’s mo-
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tion to intervene, concluding that its equitable interest did not confer
standing.  The Second Circuit reversed, holding that an intervenor of 
right is not required to meet Article III’s standing requirements. 

Held: 
1. A litigant seeking to intervene as of right under Rule 24(a)(2)

must meet the requirements of Article III standing if the intervenor 
wishes to pursue relief not requested by a plaintiff.  To establish Ar-
ticle III standing, a plaintiff seeking compensatory relief must have
“(1) suffered an injury in fact, (2) that is fairly traceable to the chal-
lenged conduct of the defendant, and (3) that is likely to be redressed
by a favorable judicial decision.”  Spokeo, Inc. v. Robins, 578 U. S. 
___, ___.  The “ plaintiff must demonstrate standing for each claim he 
seeks to press and for each form of relief that is sought.”  Davis v. 
Federal Election Comm’n, 554 U. S. 724, 734 (internal quotation 
marks omitted).  The same principle applies when there are multiple
plaintiffs: At least one plaintiff must have standing to seek each form
of relief requested in the complaint.  That principle also applies to in-
tervenors of right: For all relief sought, there must be a litigant with
standing, whether that litigant joins the lawsuit as a plaintiff, a
coplaintiff, or an intervenor of right.  Thus, at the least, an intervenor 
of right must demonstrate Article III standing when it seeks addi-
tional relief beyond that requested by the plaintiff.  That includes 
cases in which both the plaintiff and the intervenor seek separate
money judgments in their own names.  Pp. 4–6.

2. The Court of Appeals is to address on remand the question
whether Laroe seeks different relief than Sherman.  If Laroe wants 
only a money judgment of its own running directly against the Town, 
then it seeks damages different from those sought by Sherman and
must establish its own Article III standing in order to intervene.  The 
record is unclear on that point, and the Court of Appeals did not re-
solve that ambiguity.  Pp. 6–8. 

828 F. 3d 60, vacated and remanded. 

ALITO, J., delivered the opinion for a unanimous Court. 
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 16–605 

TOWN OF CHESTER, NEW YORK, PETITIONER v.
 
LAROE ESTATES, INC. 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE SECOND CIRCUIT
 

[June 5, 2017]


 JUSTICE ALITO delivered the opinion of the Court. 
Must a litigant possess Article III standing in order to

intervene of right under Federal Rule of Civil Procedure 
24(a)(2)? The parties do not dispute—and we hold—that 
such an intervenor must meet the requirements of Article 
III if the intervenor wishes to pursue relief not requested 
by a plaintiff.  In the present case, it is unclear whether 
the intervenor seeks different relief, and the Court of 
Appeals did not resolve this threshold issue.  Accordingly,
we vacate the judgment and remand for that court to
determine whether the intervenor seeks such additional 
relief. 

I 
In 2001, land developer Steven Sherman paid $2.7 

million to purchase nearly 400 acres of land in the town of 
Chester, New York (Town). Sherman planned to build a
housing subdivision called MareBrook, complete with 385 
housing units, a golf course, an onsite restaurant, and 
other amenities. Sherman applied for approval of his plan 
and thus began a “journey through the Town’s ever-
changing labyrinth of red tape.” Sherman v. Chester, 752 
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F. 3d 554, 557 (CA2 2014).
In 2012, Sherman filed this suit against the Town in 

New York state court.  The suit concerned “the decade’s 
worth of red tape put in place” by the Town and its regula-
tory bodies. Id., at 558. According to Sherman, the Town
obstructed his plans for the subdivision and forced him to
spend around $5.5 million to comply with the Town’s 
demands. Id., at 558, 560.  All of this, Sherman claimed, 
left him financially exhausted and on the brink of personal 
bankruptcy. Id., at 560. Sherman brought nine federal- 
and state-law claims against the Town, including a regula-
tory takings claim under the Fifth and Fourteenth 
Amendments. See App. 98–122. The Town removed the 
case to a Federal District Court, which dismissed Sher-
man’s takings claim as unripe.  Opinion and Order in No. 
1:12–cv–00647 (SDNY), Dkt. 14, p. 25.  The Court of Ap-
peals for the Second Circuit reversed the ripeness deter-
mination and remanded for the case to go forward.  Ches-
ter, supra, at 557.1 

On remand, real estate development company Laroe
Estates, Inc. (the respondent here) filed a motion to inter-
vene of right under Federal Rule of Civil Procedure 
24(a)(2). This Rule requires a court to permit intervention 
by a litigant that “claims an interest related to the property
or transaction that is the subject of the action, and is so 
situated that disposing of the action may as a practical
matter impair or impede the movant’s ability to protect its
interest, unless existing parties adequately represent that
interest.” Laroe alleged that in 2003 it had entered into
an agreement with Sherman regarding the MareBrook 
property. Under this agreement, Laroe was to make $6 
million in payments to Sherman, secured by a mortgage 
on all of the development, and Sherman was to sell Laroe 

—————— 
1 Sherman died in 2013, and his estate replaced him as the plaintiff.   

App. to Pet. for Cert. 21a, n. 2. 
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parcels of land within the proposed subdivision when the 
MareBrook plan was approved.  However, Laroe reserved 
the right to terminate the entire agreement if Sherman 
was unable to obtain Town approval for a sufficient num-
ber of lots. While this agreement was in place and Sher-
man continued his futile quest for regulatory approval,
Laroe paid Sherman more than $2.5 million.

In 2013, TD Bank commenced a foreclosure proceeding 
on Sherman’s property. In an effort to save the deal, 
Laroe and Sherman entered into a new agreement.  That 
agreement provided that the purchase price of the property 
would be the $2.5 million that Laroe had already ad-
vanced Sherman plus any amount Sherman had to pay to
settle with TD Bank. Once the Town approved the plan, 
Laroe was required to transfer a certain number of lots
back to Sherman.  In addition to imposing this transfer 
obligation, the agreement deemed Laroe to have paid for 
the land in full. Laroe was also given the authority to
settle the debt Sherman owed TD Bank and to terminate 
the agreement if the settlement failed.  The settlement did 
fail, and TD Bank took over the property.  But Laroe never 
terminated its agreement with Sherman. 

In support of its motion to intervene, Laroe argued that,
under New York law, it is “the equitable owner of the Real 
Property” at issue in Sherman’s suit.  App. 131, 135–139.
Laroe asserted that its status as equitable owner gave it 
an interest in the MareBrook property; that its interest
would be impaired if it could not intervene; and that 
Sherman “ha[d] his own agenda” and consequently could 
not adequately represent Laroe’s interest. Id., at 143–145. 
Along with its other intervention-related pleadings, Laroe 
filed an intervenor’s complaint asserting a regulatory 
takings claim that was substantively identical to Sher-
man’s. Laroe’s complaint sought, among other things, a
“judgment against [the Town] awarding [Laroe] damages,” 
namely, “compensation for the taking of Laroe’s interest in 
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the subject real property.”  Id., at 162. 
The District Court denied Laroe’s motion to intervene on 

the ground that Laroe lacked standing to bring a takings
claim “based on its status as contract vendee to the prop-
erty.”  App. to Pet. for Cert. 57a. The District Court inter-
preted Second Circuit precedent—specifically, United 
States Olympic Comm. v. Intelicense Corp., S. A., 737 F. 2d 
263, 268 (1984)—to mean that Laroe’s equitable interest
did not confer standing. App. to Pet. for Cert. 55a–56a.2 

The Court of Appeals reversed.  828 F. 3d 60, 62 (CA2 
2016). Acknowledging a division among the Courts of 
Appeals on whether an intervenor of right must meet the 
requirements of Article III, the Second Circuit sided with 
the courts that have held that Article III standing is not 
required. Id., at 64–65. 

We granted certiorari. 580 U. S. ___ (2017). 

II 
Article III of the Constitution limits the exercise of the 

judicial power to “Cases” and “Controversies.”  §2, cl. 1.
This fundamental limitation preserves the “tripartite 
structure” of our Federal Government, prevents the Fed-
eral Judiciary from “intrud[ing] upon the powers given to 
the other branches,” and “confines the federal courts to a 
properly judicial role.” Spokeo, Inc. v. Robins, 578 U. S. 
___, ___ (2016) (slip op., at 5–6).  “If a dispute is not a
proper case or controversy, the courts have no business 
deciding it, or expounding the law in the course of doing 
so.” DaimlerChrysler Corp. v. Cuno, 547 U. S. 332, 341 
(2006).

“Standing to sue is a doctrine rooted in the traditional
understanding of a case or controversy.”  Spokeo, supra, at 
—————— 

2 We assume for the sake of argument only that Laroe does not have 
Article III standing. If resolution of this question becomes necessary on 
remand, the Court of Appeals will be required to determine whether
the District Court’s decision was correct. 
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___ (slip op., at 6).  “The law of Article III standing, which 
is built on separation-of-powers principles, serves to pre-
vent the judicial process from being used to usurp the
powers of the political branches.”  Clapper v. Amnesty Int’l 
USA, 568 U. S. 398, 408 (2013).  Our standing doctrine 
accomplishes this by requiring plaintiffs to “alleg[e] such a 
personal stake in the outcome of the controversy as to . . . 
justify [the] exercise of the court’s remedial powers on
[their] behalf.” Simon v. Eastern Ky. Welfare Rights Or-
ganization, 426 U. S. 26, 38 (1976) (internal quotation 
marks omitted).  To establish Article III standing, the 
plaintiff seeking compensatory relief must have “(1) suf-
fered an injury in fact, (2) that is fairly traceable to the 
challenged conduct of the defendant, and (3) that is likely 
to be redressed by a favorable judicial decision.”  Spokeo, 
supra, at ___ (slip op., at 6).  “Absent such a showing,
exercise of its power by a federal court would be gratuitous 
and thus inconsistent with the Art. III limitation.” Simon, 
supra, at 38. 

Our standing decisions make clear that “ ‘standing is not 
dispensed in gross.’ ”  Davis v. Federal Election Comm’n, 
554 U. S. 724, 734 (2008) (quoting Lewis v. Casey, 518 
U. S. 343, 358, n. 6 (1996); alteration omitted).  To the 
contrary, “a plaintiff must demonstrate standing for each
claim he seeks to press and for each form of relief that is 
sought.” Davis, supra, at 734 (internal quotation marks 
omitted); see, e.g., DaimlerChrysler, supra, at 352 (“[A]
plaintiff must demonstrate standing separately for each 
form of relief sought”); Friends of the Earth, Inc. v. 
Laidlaw Environmental Services (TOC), Inc., 528 U. S. 
167, 185 (2000) (same); Los Angeles v. Lyons, 461 U. S. 95, 
105–106, and n. 7 (1983) (a plaintiff who has standing to
seek damages must also demonstrate standing to pursue
injunctive relief). The same principle applies when there
are multiple plaintiffs. At least one plaintiff must have 
standing to seek each form of relief requested in the com-
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plaint. Both of the parties accept this simple rule.3 

The same principle applies to intervenors of right.
Although the context is different, the rule is the same: For
all relief sought, there must be a litigant with standing,
whether that litigant joins the lawsuit as a plaintiff, a 
coplaintiff, or an intervenor of right.  Thus, at the least, an 
intervenor of right must demonstrate Article III standing 
when it seeks additional relief beyond that which the 
plaintiff requests. This result follows ineluctably from our 
Article III case law, so it is not surprising that both par-
ties accept it (as does the United States as amicus curiae).
See Brief for Petitioner 13 (arguing that an intervenor
must always demonstrate standing); Brief for Respondent
28 (“[A]n intervenor who . . . seeks relief beyond that 
requested by a party with standing must satisfy Arti-
cle III”); Brief for United States as Amicus Curiae 16 
(An intervenor must demonstrate its own standing if
it “seek[s] damages” or “injunctive relief that is broader
than or different from the relief sought by the original 
plaintiff(s)”).

In sum, an intervenor of right must have Article III
standing in order to pursue relief that is different from 
that which is sought by a party with standing.  That in-
cludes cases in which both the plaintiff and the intervenor 
seek separate money judgments in their own names. Cf. 
General Building Contractors Assn., Inc. v. Pennsylvania, 
458 U. S. 375, 402, n. 22 (1982) (declining to address the
State’s standing “until [it] obtains relief different from 
that sought by plaintiffs whose standing has not been 
questioned”). 

That principle dictates the disposition of this case.  It is 

—————— 
3 See Brief for Petitioner 23 (“If different parties raising a single issue

seek different relief, then standing must be shown for each one”); Brief 
for Respondent 15 (“[A] case or controversy as to one claim does not 
extend the judicial power to different claims or forms of relief ”). 
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unclear whether Laroe seeks the same relief as Sherman 
or instead seeks different relief, such as a money judgment 
against the Town in Laroe’s own name.  Laroe’s com-
plaint—the best evidence of the relief Laroe seeks—
requests a judgment awarding damages to Laroe. App.
162. Unsurprisingly, Sherman requests something differ-
ent: specifically, compensation for the taking of his inter-
est in the property. Id., at 122. In other words, as Laroe’s 
counsel conceded at oral argument, the complaint plainly 
seeks separate monetary relief for Laroe directly against
the Town. Tr. of Oral Arg. 43–44.  And, as Laroe’s counsel 
conceded further, if Laroe is “seeking additional damages 
in [its] own name,” “at that point, an Article III inquiry
would be required.” Id., at 47. 

To be sure, at some points during argument in the Court
of Appeals, Laroe made statements that arguably indicated
that Laroe is not seeking damages different from those 
sought by Sherman. In particular, Laroe’s counsel stated 
that he was “not saying that Sherman and [Laroe’s] dam-
ages are not the same damages,” and insisted that there is 
“exactly one fund, and the town doesn’t have to do any-
thing except turn over the fund.”  Tr. 16, 33; see also Reply 
Brief in No. 15–1086 (CA2), p. 12 (similar).  At other 
points, however, the same counsel made statements point-
ing in the opposite direction.  When asked directly whether 
“there would be separate awards to you and to the Sher-
man estate” if Sherman’s suit was successful, Laroe’s 
counsel admitted that he “ha[d] never contemplated how 
[damages] ge[t] allocated at the end of the day” and sug-
gested bifurcated proceedings so that once liability was
settled, Laroe and Sherman could “duke it out” over dam-
ages if necessary. Tr. 32–35.  And in its Court of Appeals
briefing, Laroe argued that it—not Sherman—would be
entitled to most of the damages from the takings claim,
flagging the allocation issue as one that the District Court
would have to resolve.  Brief for Appellant in No. 15–1086 
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(CA2), p. 32 (“[T]he trier of fact will have to determine the
relative allocation of rights over the fund . . . .  Specifi- 
cally, what is the value of Sherman’s bare legal title as com-
pared to Laroe’s equitable title in the subject property”);
Reply Brief in No. 15–1086, at 15 (“[M]ost, if not all of the 
benefits” of this litigation “will accrue [to] Laroe”); see also 
828 F. 3d, at 70 (noting that Sherman and Laroe “may 
disagree about . . . the issue of damages were they to 
prevail”). Taken together, these representations at best 
leave it ambiguous whether Laroe is seeking damages for 
itself or is simply seeking the same damages sought by
Sherman.4 

Unfortunately, the Court of Appeals did not resolve this 
ambiguity. In fact, the section of its opinion concerning
standing did not discuss whether Laroe sought different 
relief than Sherman. Id., at 64–66.  Elsewhere, in a dif-
ferent context, the court did acknowledge Laroe’s state-
ment that it sought “essentially the same” damages as
Sherman. Id., at 66. But the court also found that “it is 
unclear from the record whether Laroe believes the Town 
is directly liable to Sherman or Laroe for the taking.” 
Ibid. 

This confusion needs to be dispelled. If Laroe wants 
only a money judgment of its own running directly against 
the Town, then it seeks damages different from those 
sought by Sherman and must establish its own Article III
standing in order to intervene. We leave it to the Court of 
Appeals to address this question on remand. 

—————— 
4 Before this Court, Laroe’s counsel represented that Laroe is not

seeking damages of its own and is seeking only to maximize Sherman’s 
recovery.  Tr. of Oral Arg. 43–44.  But in light of the ambiguous record
and the lack of a reasoned conclusion on this question from the Court of 
Appeals, we are not inclined to resolve it in the first instance.  Cutter v. 
Wilkinson, 544 U. S. 709, 718, n. 7 (2005) (“[W]e are a court of review, 
not first view”). 
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* * * 
For these reasons, the judgment of the Court of Appeals 

is vacated, and the case is remanded for further proceed-
ings consistent with this opinion. 

It is so ordered. 
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LOGUE, J.



A Subcontractor sued a Surety for amounts unpaid by the General 

Contractor. The Surety moved to dismiss for improper venue. The motion to 

dismiss maintained that the lawsuit was not filed in the county required by the 

venue selection clause of the subcontract between the General Contractor and the 

Subcontractor. The trial court denied the motion. We have jurisdiction to review 

this non-final order. See Fla. R. App. P. 9.130(a)(3)(A). We affirm the order on all 

issues raised, and write only to explain why the subcontract’s venue selection 

clause does not control.

FACTS AND PROCEDURAL HISTORY

The General Contractor entered into a contract with the Collier County 

Board of County Commissioners to perform a construction project on an airport 

runway in the County. Among other things, the contract required the General 

Contractor to provide a public payment bond and public performance bond 

underwritten by a surety. In compliance with this mandate, the General Contractor 

retained the Surety. In conformance with the public bond statute, the bond 

underwritten by the Surety refrained from restricting the venue of lawsuits based 

upon it. See § 255.05(1)(e), Fla. Stat. (2015).

The General Contractor then entered into a subcontract with the 

Subcontractor to furnish asphalt paving for the project. The subcontract included a 

provision restricting venue to Lee County: “The parties hereby agree that the venue 

2



for any legal action brought against the contractor or the contractor’s surety in 

connection with this Subcontract shall be in a state court of competent jurisdiction 

in Lee County, Florida.”

The Subcontractor later brought suit against the Surety in Miami-Dade 

County, seeking to enforce a claim against the public payment bond under the 

public bond statute for amounts unpaid by the General Contractor. The complaint 

also noted that the General Contractor breached the subcontract. But the 

Subcontractor did not name the General Contractor as a party to the lawsuit.

In response, the Surety moved to dismiss for improper venue. It argued that 

pursuant to the subcontract’s venue selection clause, the proper venue was Lee 

County. The Subcontractor disagreed. It argued that the public bond statute 

rendered the subcontract’s venue selection clause unenforceable. The 

Subcontractor further explained why Chapter 47, Florida Statutes, authorized 

venue in Miami-Dade County in this case. The trial court ultimately agreed with 

the Subcontractor and denied the Surety’s motion to dismiss for improper venue. 

The Surety appealed.

ANALYSIS

We must decide the proper venue for an action brought by a subcontractor 

against a surety on a public payment bond, where the public bond statute provides 

that such an action may be brought in any county authorized by Chapter 47, where 

3



the statute further prohibits any provision in a payment bond that restricts venue, 

where the subcontract restricts venue, and where the principal on the bond (the 

general contractor) is not named in the subcontractor’s action. Because this issue 

requires us to interpret the public bond statute, our standard of review is de novo. 

See Borden v. E.-European Ins. Co., 921 So. 2d 587, 591 (Fla. 2006) (“This issue 

involves a question of statutory interpretation and thus is subject to de novo 

review.”).

The public bond statute provides that an action against a surety on a public 

payment bond may be brought in any county authorized by Chapter 47. § 

255.05(5) (“In addition to the provisions of chapter 47, any action authorized under 

this section may be brought in the county in which the public building or public 

work is being constructed or repaired.”). It further prohibits any provision in a 

payment bond that restricts the venue of any proceeding relating to such bond. § 

255.05(1)(e) (“Any provision in a payment bond issued on or after October 1, 

2012, furnished for public work contracts as provided by this subsection . . . which 

restricts the venue of any proceeding relating to such bond . . . is unenforceable.”).

In this case, the Subcontractor brought an action against the Surety based on 

the public payment bond and the public bond statute. Thus, contrary to the Surety’s 

argument, the Subcontractor’s cause of action against the Surety is based first and 

foremost upon the surety bond. See Am. Ins. Co. v. Joyner Elec., Inc., 618 So. 2d 

4



799, 800 (Fla. 1st DCA 1993) (“[T]he ‘contract’ is the surety bond issued by [the 

surety] which adopts the venue provisions of Chapter 47, Florida Statutes.”). To 

the extent that Insurance Company of North America v. Jetstar Development, Inc., 

515 So. 2d 272 (Fla. 4th DCA 1987) holds that the subcontract is the operative 

contract in these facts, we respectfully disagree with it.

Because the Subcontractor’s cause of action is based on the surety bond, the 

venue selection clause in the subcontract will control the cause of action only if it 

is read into the surety bond. Upon being read into the surety bond, however, the 

venue selection clause becomes void pursuant to section 255.05(1)(e), which 

expressly prohibits any provision in a surety bond that restricts venue. This 

reasoning follows the language of the statute. To hold otherwise would make the 

public bond statute’s prohibition on venue-restricting provisions in a bond a virtual 

nullity because it could be evaded so easily.

In so ruling, we do not reach the issue of whether our holding would apply 

to an action brought by a subcontractor against both the general contractor and the 

general contractor’s surety. We note, without deciding, that such an issue may 

involve different considerations. See Miller & Solomon Gen. Contractors, Inc. v. 

Brennan’s Glass Co., 837 So. 2d 1182, 1184 (Fla. 4th DCA 2003) (“We recognize 

that a plaintiff should not be permitted to thwart a venue provision in a contract by 

5



joining a contract claim with a separate cause of action. . . . Multiple suits would 

split the action and open the door to conflicting results.”).

Affirmed.
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