
 

 
 

Real Property and  
Business Litigation Report 
 
 
Volume IX, Issue 24 
June 13, 2016 
Manuel Farach 
 
 
Townsend v. R.J. Reynolds Tobacco Company, --- So. 3d ----, 2016 WL 3191105 (Fla. 2016). 
The 2010 version Florida Statute section 55.03(3) applies to a judgment entered between October 
1998 and June 30, 2011, and accordingly, judgments entered in that time period have a non-
fluctuating interest rate of six percent (6%). 
 
Higgins v. Dyck-O’Neal, Inc., --- So. 3d ----, 2016 WL 3191146 (Fla. 1st DCA 2016).  
A trial court’s reservation of jurisdiction to consider the entry of a deficiency decree requires the 
plaintiff seek a deficiency in that action, and further prohibits the plaintiff from filing a separate suit at 
law seeking a deficiency. 
 
Nowlin v. Nationstar Mortgage,LLC, Case No. 2D15-331 (Fla. 2d DCA 2016). 
A contract (such as a mortgage) is modified upon there being an offer, acceptance, and 
consideration. "Pursuant to contract law, the acceptance of an offer which results in an enforceable 
agreement must be (1) absolute and unconditional; (2) identical with the terms of the offer; and (3) in 
the mode, at the place, and within the time expressly or impliedly stated within the offer." Acceptance 
is the last act necessary to complete a bilateral contract. 
 
Florida Peninsula Ins. Co. v. Brunner, --- So. 3d ----, 2016 WL 3181908 (Fla. 3d DCA 2016). 
The following provision makes a proposal for settlement ambiguous and unenforceable due to the 
requirement imposed on third parties: 

It is agreed upon by ANN BRUNNER and his [sic] respective counsel that all known 
liens, attorney charging liens or other claims of third parties, will be satisfied and 
extinguished by ANN BRUNNER and his [sic] counsel. 
 

Florida Community Bank, N.A. v. Red Road Residential, LLC, --- So. 3d ----, 2016 WL 3176813 
(Fla. 3d DCA 2016). 
A party seeking prevailing party fees under Florida Statute section 57.105(7) (reciprocity of 
contractual prevailing party fees) must both prevail in the litigation and be a party to the contract 
containing the fee provision. 
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Cornelius v. Holzman, --- So. 3d ----, 2016 WL 3182769 (Fla. 4th DCA 2016). 
A trial court has no jurisdiction to make substantive changes to a final judgment based on Florida 
Rule of Civil Procedure 1.540 (a), and changes to a judgment under 1.540 (b) must be made within 
one year of final judgment (except for void judgments). 
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LEWIS, J. 

 This case is before the Court for review of the decision of the First District 

Court of Appeal in R.J. Reynolds Tobacco Co. v. Townsend, 160 So. 3d 570 (Fla. 

1st DCA 2015).  In its decision, the district court certified a question of great 

public importance to this Court.  See id. at 575.  We have jurisdiction.  See art. V, 

§ 3(b)(4), Fla. Const.   

BACKGROUND 

 After lengthy and protracted litigation, this case is here for a determination 

of whether R.J. Reynolds Tobacco Company (“R.J. Reynolds”), the Respondent, 

owes Lyantie Townsend, the Petitioner, $768,205.48 in disputed post-judgment 
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interest.  The dispute concerns whether the post-judgment interest rate was 6% or 

4.75% for post-judgment interest accruing during the period after January 1, 2012, 

in light of an intervening statutory amendment to Florida’s post-judgment interest 

statute, section 55.03, Florida Statutes.  R.J. Reynolds has otherwise satisfied the 

judgment and paid the undisputed portion of the interest.  The facts are not in 

dispute.   

 The relevant facts began on April 21, 2010, when a final judgment was 

entered awarding Townsend $5,508,000 in compensatory damages and 

$40,800,000 in punitive damages.  With regard to post-judgment interest, the 

judgment provided that the total sum of $46,308,000 “shall bear interest at 6% per 

annum from April 29, 2010 for which sum let execution issue.”  In 2010, section 

55.03(3), Florida Statutes, specifically provided that “[t]he interest rate established 

at the time a judgment is obtained shall remain the same until the judgment is 

paid.”  § 55.03(3), Fla. Stat. (2010).   

Next, in 2012, following an appeal by R.J. Reynolds and an election of 

remittitur by Townsend, an amended final judgment was entered awarding 

Townsend $5,508,000 in compensatory damages and $20,000,000 in punitive 

damages.  The trial court ordered that the total sum of $25,508,000 would “bear 

interest as provided by law from April 29, 2010.” 
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 In 2014, R.J. Reynolds then filed a motion in the trial court to determine the 

rate of interest payable on the amended final judgment.  R.J. Reynolds contended 

that a 2011 amendment to section 55.03(3), Florida Statutes, governed the accrual 

of interest on the judgment after the amended statute became effective on July 1, 

2011.  As we will detail below, the amendment to section 55.03(3) no longer 

provided that the interest rate would remain the same until the judgment was paid, 

but instead called for an interest rate subject to annual adjustment on January 1 of 

each year.  After a hearing as to whether the amended statutory provision applied, 

the trial court denied R.J. Reynolds’ motion.   

On appeal from the trial court’s ruling, a divided panel of the First District 

reversed the trial court for two reasons.  See Townsend, 160 So. 3d at 573.  First, 

the district court held that the 1998 addition of section 55.03(3), which remained in 

effect in 2010, did not abrogate the common law default rule.  See id. at 575.  

Second, the district court held that the same version of the statute in effect at the 

time of the judgment did not create a vested right in one unchanging interest rate.  

See id.  In dissent, however, Judge Swanson concluded that the plain meaning of 

the 2010 version of section 55.03(3), Florida Statutes, which was in effect at the 

time of the judgment, controlled.  Id. at 576 (Swanson, J., dissenting in part and 

concurring in part).  Judge Swanson rejected the notion that the common law 

default rule permitted the 2011 amendment to the statute to retroactively make the 
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substantive change from a fixed rate of interest to an adjustable rate of interest.  

Ultimately, the First District certified the question to this Court as one of great 

public importance:   

DOES THE LANGUAGE OF SECTION 55.03(3), FLORIDA 

STATUTES (1998), PROVIDE THAT THE LEGISLATURE 

INTENDED TO ABANDON THE COMMON LAW RULE THAT 

POST-JUDGMENT INTEREST RATES CHANGE ON EXISTING 

JUDGMENTS WHEN THE LEGISLATURE CHANGES THE 

RATES SUCH THAT THE 2011 AMENDMENTS TO  

SECTION 55.03, FLORIDA STATUTES DO NOT APPLY TO A 

JUDGMENT ENTERED PRIOR TO JULY 1, 2011? 

 

Id. at 575.  We accepted jurisdiction.  See Townsend v. R.J. Reynolds Tobacco 

Co., 171 So. 3d 124 (Fla. 2015).  However, we believe the question is better 

articulated as: 

DOES THE 2011 AMENDMENT TO SECTION 55.03(3), 

FLORIDA STATUTES, APPLY TO A JUDGMENT ENTERED 

BETWEEN OCTOBER 1998 AND JUNE 30, 2011? 

 

This review follows. 

 

ANALYSIS 

 

As the facts are not in dispute, this matter turns on a pure question of law 

and statutory interpretation—which version of section 55.03(3), Florida Statutes, 

governs and applies to the judgment in this case.  Therefore, our review is de novo.  

See Daniels v. Fla. Dep’t of Health, 898 So. 2d 61, 64 (Fla. 2005).    

Townsend contends that the 2010 version of section 55.03(3), which 

provided a fixed rate of interest in effect at the time a judgment is entered shall 
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remain the same until the judgment is satisfied, controls because she obtained her 

judgment in 2010.  We agree.  In our view, the 2010 version of the statute created a 

vested right in a fixed rate of interest until the judgment was satisfied, and 

therefore, application of the current version of the statute would unconstitutionally 

abridge this vested right.  Therefore, we quash the decision below and answer the 

rephrased certified question in the negative. 

THE TWO STATUTES AT ISSUE 

We begin our analysis by reviewing the two versions of section 55.03 at 

issue.  Prior to 1998, section 55.03 only had two subsections, neither of which 

stated whether the interest rate was fixed or annually adjusted.1  In 1998, effective 

                                           

 1.  In 1997, section 55.03 provided in full: 

55.03  Judgments; rate of interest, generally.—  

(1)  On December 1 of each year beginning December 1, 1994, 

the Comptroller of the State of Florida shall set the rate of interest that 

shall be payable on judgments or decrees for the year beginning 

January 1 by averaging the discount rate of the Federal Reserve Bank 

of New York for the preceding year, then adding 500 basis points to 

the averaged federal discount rate.  The Comptroller shall inform the 

clerk of the courts and chief judge for each judicial circuit of the rate 

that has been established for the upcoming year.  The initial interest 

rate established by the Comptroller shall take effect on January 1, 

1995, and the interest rate established by the Comptroller in 

subsequent years shall take effect on January 1 of each following year.  

Judgments obtained on or after January 1, 1995, shall use the previous 

statutory rate for time periods before January 1, 1995, for which 

interest is due and shall apply the rate set by the Comptroller for time 

periods after January 1, 1995, for which interest is due.  Nothing 
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October 1998, the Legislature amended section 55.03, including the addition of 

two subsections.  See Ch. 98-410, § 4, Laws of Fla.  One of the new subsections 

was subsection 55.03(3), providing that “The interest rate established at the time a 

judgment is obtained shall remain the same until the judgment is paid.”  See Ch. 

98-410, § 4, Laws of Fla; § 55.03(3), Fla. Stat. (2008).  With the exception of 

changes to section 55.03(1) in 2003 to replace “Comptroller” with “Chief Financial 

Officer,” the 2010 version of the statute reflects the 1998 statutory amendments.  

As a result, in April 2010, the time when Townsend obtained her original judgment 

and the time from which the amended judgment accrues interest, section 55.03 

provided in full: 

55.03 Judgments; rate of interest, generally.— 

 

 (1)  On December 1 of each year, the Chief Financial Officer 

shall set the rate of interest that shall be payable on judgments or 

decrees for the year beginning January 1 by averaging the discount 

rate of the Federal Reserve Bank of New York for the preceding year, 

then adding 500 basis points to the averaged federal discount rate.  

The Chief Financial Officer shall inform the clerk of the courts and 

                                           

contained herein shall affect a rate of interest established by written 

contract or obligation.  

(2)  Any process, writ, judgment, or decree which is directed to 

the sheriffs of the state to be dealt with as execution shall bear, on the 

face of the process, writ, judgment, or decree, the rate of interest 

which it shall accrue from the date of the judgment until payment. 

§ 55.03, Fla. Stat. (1997).   
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chief judge for each judicial circuit of the rate that has been 

established for the upcoming year.  The interest rate established by the 

Chief Financial Officer shall take effect on January 1 of each 

following year.  Judgments obtained on or after January 1, 1995, shall 

use the previous statutory rate for time periods before January 1, 

1995, for which interest is due and shall apply the rate set by the Chief 

Financial Officer for time periods after January 1, 1995, for which 

interest is due.  Nothing contained herein shall affect a rate of interest 

established by written contract or obligation. 

 

(2)  Any judgment for money damages or order for a judicial 

sale and any process or writ directed to a sheriff for execution shall 

bear, on its face, the rate of interest that is payable on the judgment.  

The rate of interest stated in the judgment accrues on the judgment 

until it is paid. 

 

(3)  The interest rate established at the time a judgment is 

obtained shall remain the same until the judgment is paid. 

 

(4)  A sheriff shall not be required to docket and index or 

collect on any process, writ, judgment, or decree, described in 

subsection (2), and entered after the effective date of this act, unless 

such process, writ, judgment, or decree indicates the rate of interest.  

For purposes of this subsection, if the process, writ, judgment, or 

decree refers to the statutory rate of interest described in subsection 

(1), such reference shall be deemed to indicate the rate of interest. 

 

§ 55.03, Fla. Stat. (2010) (emphasis added).     

Next, effective July 1, 2011, an amended version of section 55.03 provided 

in full: 

55.03  Judgments; rate of interest, generally.—  

(1)  On December 1, March 1, June 1, and September 1 of each 

year, the Chief Financial Officer shall set the rate of interest that shall 

be payable on judgments or decrees for the calendar quarter beginning 

January 1 and adjust the rate quarterly on April 1, July 1, and October 

1 by averaging the discount rate of the Federal Reserve Bank of New 
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York for the preceding 12 months, then adding 400 basis points to the 

averaged federal discount rate.  The Chief Financial Officer shall 

inform the clerk of the courts and chief judge for each judicial circuit 

of the rate that has been established for the upcoming quarter.  The 

interest rate established by the Chief Financial Officer shall take effect 

on the first day of each following calendar quarter.  Judgments 

obtained on or after January 1, 1995, shall use the previous statutory 

rate for time periods before January 1, 1995, for which interest is due 

and shall apply the rate set by the Chief Financial Officer for time 

periods after January 1, 1995, for which interest is due.  Nothing 

contained herein shall affect a rate of interest established by written 

contract or obligation. 

 

(2)  Any judgment for money damages or order for a judicial 

sale and any process or writ directed to a sheriff for execution shall 

bear, on its face, the rate of interest that is payable on the judgment.  

The rate of interest stated in the judgment, as adjusted in subsection 

(3), accrues on the judgment until it is paid. 

 

(3)  The interest rate is established at the time a judgment is 

obtained and such interest rate shall be adjusted annually on January 1 

of each year in accordance with the interest rate in effect on that date 

as set by the Chief Financial Officer until the judgment is paid, except 

for judgments entered by the clerk of the court pursuant to ss. 55.141, 

61.14, 938.29, and 938.30, which shall not be adjusted annually. 

 

(4)  A sheriff shall not be required to docket and index or 

collect on any process, writ, judgment, or decree, described in 

subsection (2), and entered after the effective date of this act, unless 

such process, writ, judgment, or decree indicates the rate of interest.  

For purposes of this subsection, if the process, writ, judgment, or 

decree refers to the statutory rate of interest described in subsection 

(1), such reference shall be deemed to indicate the rate of interest. 

 

§ 55.03, Fla. Stat. (2011) (emphasis added); Ch. 2011–169, §§ 1, 3, Laws of Fla.  

Thus, through the 2011 amendment to section 55.03(3), the Legislature changed 

post-judgment interest in Florida from a fixed rate of interest at the time the 
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judgment was entered, which remained the same until paid, to one that would be 

adjusted annually to reflect the interest rate established by the Chief Financial 

Officer. 

VESTED RIGHTS AND DUE PROCESS 

To answer the rephrased certified question, we must determine whether the 

2010 version of section 55.03(3) created a vested right in a fixed interest rate for 

the life of the judgment.  In Maronda Homes, Inc. of Florida v. Lakeview Reserve 

Homeowners Ass’n, Inc., we explained the constitutional implications of vested 

rights under Florida law with regard to subsequent legislative enactments: 

Article I, section 2, of the Florida Constitution guarantees to all 

persons the right to acquire, possess, and protect property.  Section 9 

of article I provides that “[n]o person shall be deprived of life, liberty 

or property without due process of law.”  These constitutional due 

process rights protect individuals from the retroactive application of a 

substantive law that adversely affects or destroys a vested right; 

imposes or creates a new obligation or duty in connection with a 

previous transaction or consideration; or imposes new penalties.  For 

the retroactive application of a law to be constitutionally permissible, 

the Legislature must express a clear intent that the law apply 

retroactively, and the law must be procedural or remedial in nature. 

 

Remedial statutes operate to further a remedy or confirm rights 

that already exist, and a procedural law provides the means and 

methods for the application and enforcement of existing duties and 

rights.  In contrast, a substantive law prescribes legal duties and rights 

and, once those rights and duties are vested, due process prevents the 

Legislature from retroactively abolishing or curtailing them. 

 

127 So. 3d 1258, 1272 (Fla. 2013) (internal citations omitted).  Thus, if the 2010 

version of section 55.03(3) created a vested right in a fixed interest rate for 
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judgments obtained while it was in effect, then we cannot constitutionally apply 

the 2011 amendment—which provides for an annually adjusted rate—to the 

judgment at issue in this case.  It follows then that this inquiry turns on our 

application and interpretation of the 2010 version of section 55.03(3). 

When this Court interprets statutes, we give effect to the Legislature’s intent 

and are guided by rules of statutory interpretation.  See Joshua v. City of 

Gainesville, 768 So. 2d 432, 435 (Fla. 2000).  We begin this process by looking to 

the actual language used in the statute.  See id.  “Where the statute’s language is 

clear or unambiguous, courts need not employ principles of statutory construction 

to determine and effectuate legislative intent.”  Trinidad v. Fla. Peninsula Ins. Co., 

121 So. 3d 433, 439 (Fla. 2013) (citing Fla. Dep’t of Children & Family Servs. v. 

P.E., 14 So. 3d 228, 234 (Fla. 2009)).  Instead, when clear and unambiguous, “the 

statute’s plain and ordinary meaning must control, unless this leads to an 

unreasonable result or a result clearly contrary to legislative intent.”  Daniels, 898 

So. 2d at 64-65 (citing State v. Burris, 875 So. 2d 408, 410 (Fla. 2004)).  

Furthermore, when the Legislature has not defined a word, it is entirely appropriate 

to refer to a dictionary to ascertain the plain and ordinary meaning of the word.  

See, e.g., Raymond James Fin. Servs., Inc. v. Phillips, 126 So. 3d 186, 190 (Fla. 

2013) (“As this Court has held, ‘[w]hen considering the meaning of terms used in a 

statute, this Court looks first to the terms’ ordinary definitions, . . . definitions 
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[that] may be derived from dictionaries.’ ” (quoting Metro. Cas. Ins. Co. v. Tepper, 

2 So. 3d 209, 214 (Fla. 2009))). 

We can recall few statutes that are as clear and unambiguous as the 2010 

version of section 55.03(3): “The interest rate established at the time a judgment is 

obtained shall remain the same until the judgment is paid.” § 55.03, Fla. Stat. 

(2010) (emphasis added).  It is abundantly clear that the statute provides for an 

unchanging, fixed interest rate on a judgment entered at that time once that rate has 

been established by the specific terms of the statute.  The dictionary defines the 

verb “remain” in this context as “to continue unchanged.”  Merriam-Webster’s 

Collegiate Dictionary 988 (10th ed. 1998) (emphasis added).  Likewise, the 

adjective “same” in this context is defined as “being one without addition, change, 

or discontinuance: identical.”  Id. at 1034 (emphasis added).  Generally, the word 

“shall” is interpreted as mandatory in nature.  See S.R. v. State, 346 So. 2d 1018, 

1019 (Fla. 1977).  Thus, once a judgment was obtained at the time that this statute 

was applicable, the rate of interest provided in the statute cannot change.  

Although it is not necessary to delve into the legislative history of section 

55.03(3), Florida Statutes (2010), because the language is clear and unambiguous, 

the legislative history nevertheless confirms our reading of the statute.  A staff 

analysis of the enacting law for the 2010 version of section 55.03(3) explained that 
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the statute “freezes” the interest rate to avoid the burden of adjusting the interest 

rate on judgments year after year: 

B.  EFFECT OF PROPOSED CHANGES: 

 

. . . . 

 

4.  Would Freeze the Applicable Rate of Interest – CS/HB 

935 states that “The interest rate established at the time a judgment is 

obtained shall remain the same until the judgment is paid.”  This 

provision would reduce the administrative burdens faced by sheriffs, 

clerks of the circuit courts, and certain financial institutions.  

Currently, the rate of interest paid on judgments must be recalculated 

based upon annual adjustments by the comptroller. 

 

Fla. H.R. Comm. on Civil Justice & Claims, HB 935 (1997) Staff Analysis (Mar. 

28, 1997).  This legislative history suggests that the Legislature aimed to reduce 

the work and costs that would ensue from adjusting countless judgments on a year-

to-year basis by providing for an interest rate that would be the same until the 

judgment was paid. 

As we have determined that the 2010 version of section 55.03(3) provides 

for an unchanging rate of interest for the life of a judgment, we now turn to 

whether the statute is procedural or substantive in nature.  As we explained above, 

only a substantive statute can create a vested right.  See Maronda Homes, 127 So. 

3d at 1272.   

We conclude that the 2010 version of section 55.03(3) is substantive in 

nature rather than procedural or remedial.  As Judge Swanson noted in dissent 
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below, the value of Townsend’s judgment would be reduced if the 2011 version of 

section 55.03 were to be retroactively applied.  See Townsend, 160 So. 3d at 576 

(Swanson, J. dissenting in part and concurring in part).  Specifically, application of 

the 2011 statute would deprive Townsend of $768,000.  Furthermore, the 

substantive nature of the 2010 version of section 55.03(3) serves to protect R.J. 

Reynolds’ interests as well.  Had the 2011 version applied and the Chief Financial 

Officer increased the interest rate, rather than reduced it, then R.J. Reynolds would 

have had to pay more on the judgment than it could have expected.  Thus, the 

difference between application of the 2010 statute and application of the 2011 

statute exemplifies a statute imposing a legal duty or obligation, which 

characterizes a substantive statute.  See Maronda Homes, 127 So. 3d at 1272 (“[A] 

substantive law prescribes legal duties and rights . . . .”).  Moreover, aside from the 

pecuniary impact of changing from a fixed rate of interest to a variable rate, the 

2010 version of the statute allowed Townsend and R.J. Reynolds to count on the 

certainty of a fixed rate, alleviating each party of the separate burdens associated 

with recalculating the interest rate annually.  The 2010 statute allowed both 

Townsend and R.J. Reynolds to plan accordingly and forecast what would be owed 

regardless of how long the judgment remained unsatisfied.  Once the Legislature 

has granted that substantive certainty, it cannot remove it through a subsequent 

enactment without violating the Florida Constitution. 
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Next, we turn to whether Townsend’s substantive right in a fixed rate of 

interest actually vested.  We conclude that it vested at the moment she obtained her 

judgment. 

 We need not look any further than the plain language of the statute to reach 

this conclusion.  As discussed above, the language is clear that the judgment bears 

a fixed interest rate—one that remains the same—once the rate is established at the 

time the judgment is obtained.  See § 55.03(3), Fla. Stat. (2010).  On April 29, 

2010, Townsend met the sole condition of obtaining a judgment.  Although the 

final judgment was amended in 2012, it was amended as a result of a remittitur and 

therefore relates back to the date the original judgment was obtained—April 29, 

2010.  See Smith v. Goodpasture, 189 So. 2d 265, 267 (Fla. 4th DCA 1966) 

(explaining that post-judgment interest on an amended judgment following a 

remittitur accrues from the date of the original entry of judgment, rather than the 

date of the amended judgment, because a remittitur does not result in a new 

judgment, but merely modifies the original judgment).  Therefore, Townsend’s 

substantive right to a fixed rate of post-judgment interest vested on April 29, 2010.   

 R.J. Reynolds relies on Scott v. Williams, 107 So. 3d 379 (Fla. 2013), to 

contend that Townsend’s rights only vested with regard to the interest that accrued 

prior to the effective date of the 2011 amendment to section 55.03(3).  R.J. 

Reynolds’ theory is that there can be no vested right to interest that has not yet 
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accrued.  Thus, R.J. Reynolds relies on the fact that it is uncertain exactly how long 

a judgment debtor will wait before fully satisfying a judgment and, therefore, 

exactly how much interest will accrue.  We disagree. 

R.J. Reynolds misapprehends the right at issue.  The substantive right 

created by the 2010 version of section 55.03(3) is simply the right to a fixed rate of 

interest for the life of the judgment, not the right to interest or to a particular rate of 

interest.  Thus, whether or not interest has yet accrued is irrelevant to this right.  It 

merely stands for the proposition that any and all interest will be calculated at the 

same rate.  The only relevant consideration is whether Townsend obtained a 

judgment while the statute was in effect.  As noted previously, she did.   

Furthermore, Scott is entirely distinguishable.  Scott concerned the 

constitutionality of a statute that changed the Florida Retirement System from a 

noncontributory pension plan to a contributory pension plan and eliminated an 

annual cost of living adjustment.  See id. at 382.  The changes applied only to 

benefits corresponding to future service—work performed after the effective date 

of the statute.  See id.  In Scott, we held that the changes were constitutional 

despite a preservation of rights statute.  See id. at 388.  Unlike the beneficiaries in 

Scott whose future benefits depended on how much future work they performed, 

Townsend secured her right to a fixed rate of interest solely by obtaining a 

judgment.  Thus, unlike the workers in Scott, Townsend has completely fulfilled 
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her only obligation under the statute and can do no more.  Scott is also 

distinguishable on the basis that the preservation of rights statute concerned 

contractual rights, whereas the statute at issue here does not.  As a result, R.J. 

Reynolds’ reliance on Scott is misplaced. 

Having determined that Townsend’s substantive right to a fixed rate of 

interest on her judgment vested, we cannot constitutionally apply the 2011 version 

of section 55.03(3) to her judgment.  To do so would offend Townsend’s right to 

due process.  As a result, we answer the rephrased certified question in the 

negative.  

ADDITIONAL CONCERNS 

 Although we need not reach further discussion, we briefly address two other 

concerns raised by the majority below and R.J. Reynolds.  First, R.J. Reynolds 

urges that the statute cannot create a vested right to a fixed rate of interest because 

it would bind the hands of future Legislatures.  The very passage of the 2011 

amendment to section 55.03(3), however, belies this contention.  Through that 

enactment, the Legislature exercised its right to change the policy on post-

judgment interest by transitioning from a fixed rate of interest to an annually 

adjusted rate of interest.  Any judgments obtained from the effective date of the 

2011 amendments to section 55.03(3) are subject to the new statutory provisions of 

a variable interest rate established by the 2011 Legislature.  Indeed, the fact that 
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the statutory change does not retroactively reach those judgments obtained 

pursuant to the previous version of section 55.03(3) is in harmony with this State’s 

long-standing aversion to retroactive legislation.  See Bates v. State, 750 So. 2d 6, 

9 (Fla. 1999) (“Retroactive application of the law is generally disfavored . . . .”) 

(internal citations omitted).  This concern is unfounded. 

Second, the majority below held that the common law default rule cases 

control in this situation despite the plain language of 55.03(3).  R.J. Reynolds urges 

us to approve that flawed reasoning.  However, as discussed above, there was no 

need to look beyond the plain meaning of the statute.  Under Florida law, a statute 

supersedes a common law rule when it is so repugnant to the common law rule that 

the two cannot coexist.  See Thornber v. City of Ft. Walton Beach, 568 So. 2d 914, 

918 (Fla. 1990).  The 1998 enactment of section 55.03(3) presents such a scenario.   

On the one hand, the common law default rule cases stand for the 

proposition that the post-judgment interest rate changes on judgments as the 

Legislature changes the rates in the statutes.  See Morley v. Lake Shore & M.S. 

Ry. Co., 146 U.S. 162 (1892); Glades Cty., Fla. v. Kurtz, 101 F.2d 759, 760 (5th 

Cir. 1939); Applestein v. Simons, 586 So. 2d 441, 442 (Fla. 3d DCA 1991).  The 

common law default rule rejects the notion that statutory interest is of a contractual 

nature.  See generally Morley, 146 U.S. 162; Glades Cty., Fla., 101 F.2d 759; 

Applestein, 586 So. 2d 441.  Instead, as remains true today, statutory post-
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judgment interest is a matter of legislative grace.  See Whitehurst v. Camp, 677 So. 

2d 1361, 1362 (Fla. 1st DCA 1996).  The common law default rule cases thus 

interpreted changes in the post-judgment statutory interest rate as permissible 

exercises of this legislative grace and changing legislative policies. 

On the other hand, as discussed above, in 1998, the Legislature enacted 

section 55.03(3), which provided that “[t]he interest rate established at the time a 

judgment is obtained shall remain the same until the judgment is paid.”  § 55.03(3), 

Fla. Stat. (1998).  This provision squarely rejected the common law default rule’s 

position to the contrary.  The subsequent 2011 amendments, returning to a variable 

rate of interest, further bolster our conclusion that the 1998 addition of section 

55.03(3) superseded the common law default rule with precise statutory language. 

Despite the clear conflict between the 1998 version of section 55.03(3) and 

the common law default rule, R.J. Reynolds nevertheless attempts to reconcile the 

two.  Specifically, R.J. Reynolds urges us to read section 55.03(3) as also including 

some type of implicit language not present in the statute that the rate shall remain 

the same “unless and until—as here—the Legislature decided otherwise.”  

However, this we cannot do.  See Hayes v. State, 750 So. 2d 1, 4 (Fla. 1999) (“We 

are not at liberty to add words to statutes that were not placed there by the 

Legislature.”).  Moreover, even if we could, such an interpretation is incorrect.  To 

simply ignore the fact that the Legislature explicitly provided for a singular, 
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unchanging rate of interest would be to consider the language of 55.03(3) 

superfluous or meaningless and run contrary to years of precedent.  See Tepper, 2 

So. 3d at 215 (“[W]ords in a statute are not to be construed as superfluous if a 

reasonable construction exists that gives effect to all words.”) (quoting State v. 

Bodden, 877 So. 2d 680, 686 (Fla. 2004)).  

Furthermore, the common law default rule cases involve a distinguishable 

post-judgment interest rate statutory framework.  Not a single decision of the 

common law default rule cases from other jurisdictions concerns or involves a 

statute like the one in effect in Florida at the time Townsend obtained the judgment 

we consider here.2  Specifically, the statute here contains a specific provision 

                                           

 2.  In a misplaced attempt to sway this Court in terms of majority and 

minority rules, R.J. Reynolds refers this Court to many cases from other 

jurisdictions applying the common law default rule to statutes which appear to be 

silent with regard to whether the interest rate on a judgment is fixed for the life of 

the judgment.  See, e.g., Morley, 146 U.S. at 162 (applying New York law); Brown 

v. David K. Richards & Co., 978 P.2d 470, 478 (Utah Ct. App. 1999); Se. Freight 

Lines v. Michelin Tire Corp., 303 S.E.2d 860, 861-62 (S.C. 1983); Mayor & City 

Council of Balt. v. Kelso Corp., 449 A.2d 406, 410 (Md. Ct. App. 1982); Shook  &  

Fletcher Insulation Co. v. Cent. Rigging  & Contracting Corp., 684 F.2d 1383, 

1388-89 (11th Cir. 1982) (applying Georgia law); Associated Developers, Inc. v. 

City of Brookings, 305 N.W.2d 848, 849 (S.D. 1981); Ind. Dep’t of Revenue v. 

Glendale-Glenbrook Assocs., 429 N.E.2d 217, 220 (Ind. 1981); McBride v. Super. 

Ct., 635 P.2d 178, 179 (Ariz. 1981); Senn v. Commerce-Manchester Bank, 603 

S.W.2d 551, 553-54 (Mo. 1980); Ridge v. Ridge, 572 S.W.2d 859, 860-61 (Ky. 

1978); Noe v. City of Chicago, 307 N.E.2d 376, 394 (Ill. 1974); Swanson v. Flynn, 

31 N.W.2d 320, 323 (N.D. 1948); Idaho Gold Dredging Corp. v. Boise Payette 

Lumber Co., 37 P.2d 407, 412 (Idaho 1934); Stanford v. Coram, 72 P. 655, 655-56 
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providing the rate of interest that accrues until the judgment is paid, section 

55.03(2), Fla. Stat. (2010), and an additional provision explicitly providing that the 

rate of interest shall remain the same until the judgment is paid, section 55.03(3), 

Fla. Stat. (2010).3   

Therefore, the common law default rule was rendered inapposite and 

abrogated under Florida law following the enactment of section 55.03(3) in 1998.  

R.J. Reynolds warns us that we should not simply disregard the century of cases 

applying the common law default rule.  However, we humbly reject the notion that 

we have such power and hold today, instead, that the 1998 Legislature invoked that 

power.   

                                           

(Mont. 1903); Read v. Mississippi Cty., 63 S.W. 807 (Ark. 1901); Wyo. Nat’l 

Bank of Laramie v. Brown, 53 P. 291 (Wyo. 1898). 

 3.  Although R.J. Reynolds refers this Court to cases applying the common 

law default rule in Arizona, North Dakota, and Utah, R.J. Reynolds failed to refer 

this Court to subsequent enactments in those states that provide for an unchanging 

rate of interest similar to the 2010 version of section 55.03(3), Florida Statutes.  

See, e.g., § 44-1201(B), Ariz. Rev. Stat. Ann. (2011) (“The judgment shall state 

the applicable interest rate and it shall not change after it is entered.”); § 28-20-34, 

N.D. Cent. Code Ann. (2005) (“Except as otherwise provided in this section, 

interest on all judgments entered in the courts of this state before January 1, 2006, 

must remain at the rate per annum which was legally prescribed at the time the 

judgments were entered . . . .”); § 15-1-4(3)(c), Utah Code Ann. (1999) (“The 

postjudgment interest rate in effect at the time of the judgment shall remain the 

interest rate for the duration of the judgment.”).  While the Utah appellate decision 

Brown, 978 P.2d 470, was issued in 1999 after section 15-1-4(3)(c) was enacted, 

the Utah court was construing the 1992 Utah Code. 
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CONCLUSION 

In conclusion, through its enactment of section 55.03(3) in 1998, the 

Legislature granted litigants obtaining a judgment a vested right to a fixed rate of 

interest that expressly fixed the rate of interest until the judgment was paid.  As a 

result, subsequent enactments, including the 2011 amendments to section 55.03, 

cannot divest judgment holders of the right to a fixed rate of interest without 

offending due process, so long as those judgments were obtained while the 1998 

version of section 55.03(3) was in effect.  Thus, for the foregoing reasons, we 

quash the decision below, answer the rephrased certified question in the negative, 

and remand for further proceedings consistent with this opinion.  

It is so ordered. 

LABARGA, C.J., and PARIENTE, QUINCE, and PERRY, JJ., concur. 

POLSTON, J., dissents with an opinion, in which CANADY, J., concurs. 

 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION, AND 

IF FILED, DETERMINED. 

 

POLSTON, J., dissenting. 

 I would approve the decision of the First District Court of Appeal in R.J. 

Reynolds Tobacco Co. v. Townsend, 160 So. 3d 570 (Fla. 1st DCA 2015), for the 

reasons Judge Roberts explained in his opinion. 

CANADY, J., concurs. 
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THOMAS, J.  
 

Appellants, Collier Higgins & Sylvia Higgins, seek review of an order 

denying their motion for relief from a Final Default Judgment, wherein the trial 

court determined that Appellants were indebted to Appellee, Dyck-O’Neal, Inc. 

Appellants argued below and reassert here that the trial court lacked subject matter 

jurisdiction and thus erred in denying their motion for relief, based in part on our 
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decision in Reid v. Compass Bank, 164 So. 3d 49 (Fla. 1st DCA 2015).  Appellants 

argue that Appellee was precluded from filing an action at law seeking damages 

based on Appellants’ failure to satisfy their promissory note on the property at 

issue, because Appellees had filed a prior foreclosure action which included a 

prayer for a deficiency judgment, and the trial court in that action reserved 

jurisdiction to enter a deficiency judgment.  We agree with Appellants, and for the 

reasons stated herein, we reverse the trial court’s denial of Appellants’ motion for 

relief from judgment. 

Facts 

In 2009, Freedom Mortgage Corporation (Freedom) sued Appellants in 

Duval County to foreclose the mortgage on Appellants’ property.  It is undisputed 

that in its complaint, Freedom included a request for a deficiency judgment against 

Appellants, if the proceeds were insufficient to pay Freedom’s claim.  In 

September 2009, the trial court entered a Final Summary Judgment in Foreclosure 

that retained jurisdiction “for the purpose of making any further orders as may be 

necessary and appropriate herein, including but not limited to all claims for 

deficiencies.”  (Emphasis added.)  After the foreclosure sale, the Judgment and 

Note was assigned to Appellee.   

Almost five years later, Appellee filed a new Complaint in law against 

Appellants in Duval County, seeking damages as a result of Appellants’ failure to 
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satisfy the promissory note on the property.  Appellants did not respond to the 

Complaint, and Appellee moved for default, which was granted.  Appellee filed a 

motion for final default judgment along with supporting affidavits.  The trial court 

ultimately entered a Final Default Judgment against Appellants, totaling 

$89,724.15. 

Approximately 11 months later, Appellants filed a motion for relief from 

judgment pursuant to rule 1.540(b), Florida Rules of Civil Procedure, asserting the 

final judgment was void, as it was entered without subject matter jurisdiction, 

citing Compass Bank.  Appellee filed a memorandum of law in opposition to 

Appellants’ motion for relief from judgment, asserting in part that our decision in 

Compass Bank which discussed the relevant issue here was dicta. Following a 

hearing, the trial court denied Appellants’ motion for relief from judgment, and 

this appeal followed.  

Analysis 

 Appellants argue here that Appellee was prevented from filing an action at 

law, based on the prayer for a deficiency judgment in the prior foreclosure action, 

where the prior foreclosure court unequivocally reserved jurisdiction to enter a 

deficiency judgment.  It is undisputed that the argument on appeal concerns an 

issue of law, which is reviewed de novo.  Compass Bank, 164 So. 3d at 52 (citing 

Fla. Ins. Guar. Ass'n, Inc. v. Bernard, 140 So. 3d 1023, 1027 (Fla. 1st DCA 2014)).   
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In addressing the legal issue presented here, we return to the analysis of this 

court’s decision in Compass Bank:   

Prior to June 7, 2013, section 702.06, Florida Statutes, which is 
entitled “Deficiency decree; common-law suit to recover deficiency,” 
provided: 
 

In all suits for the foreclosure of mortgages heretofore or 
hereafter executed the entry of a deficiency decree for 
any portion of a deficiency, should one exist, shall be 
within the sound judicial discretion of the court, but the 
complainant shall also have the right to sue at 
common law to recover such deficiency, provided no 
suit at law to recover such deficiency shall be 
maintained against the original mortgagor in cases 
where the mortgage is for the purchase price of the 
property involved and where the original mortgagee 
becomes the purchaser thereof at foreclosure sale and 
also is granted a deficiency decree against the original 
mortgagor. 

 
(Emphasis added). Section 702.06 was amended in 2013 to read: 
 

In all suits for the foreclosure of mortgages heretofore or 
hereafter executed the entry of a deficiency decree for 
any portion of a deficiency, should one exist, shall be 
within the sound discretion of the court; however, in the 
case of an owner-occupied residential property, the 
amount of the deficiency may not exceed the difference 
between the judgment amount, or in the case of a short 
sale, the outstanding debt, and the fair market value of 
the property on the date of sale. For purposes of this 
section, there is a rebuttable presumption that a 
residential property for which a homestead exemption for 
taxation was granted according to the certified rolls of the 
latest assessment by the county property appraiser, before 
the filing of the foreclosure action, is an owner-occupied 
residential property. The complainant shall also have 
the right to sue at common law to recover such 
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deficiency, unless the court in the foreclosure action 
has granted or denied a claim for a deficiency 
judgment. 

 
See Ch. 13–137, § 5, Laws of Fla. (Emphasis added).  
 
In addressing Appellant's argument, a review of the case law 
construing section 702.06 is instructive. In Younghusband v. Ft. 
Pierce Bank & Trust Co., 100 Fla. 1088, 130 So. 725, 727 (1930), the 
supreme court held that “[i]f no deficiency judgment is entered in 
foreclosure sale, it is clear that a suit at law for any amount still due is 
available to the holder.” In Cragin v. Ocean & Lake Realty Co., 101 
Fla. 1324, 135 So. 795, 797 (1931), the supreme court set forth that a 
plaintiff “having applied for and obtained a deficiency decree in their 
favor in the court of equity, could not, under the act of 1927, go into a 
court of law and maintain therein suits for the recovery of the balance 
due on the notes.” In Provost v. Swinson, 109 Fla. 42, 146 So. 641, 
643 (1933), a case relied upon by Appellant, the supreme court set 
forth, “When the complainant filed his bill in equity to foreclose the 
mortgage and therein prayed for a deficiency decree, he elected that 
forum in which to have his right adjudicated and became bound by 
that choice.” 
 
In Belle Mead Development Corp. v. Reed, 114 Fla. 300, 153 So. 843, 
844 (1934), another case relied upon by Appellant, the supreme court 
explained that in August 1928, the appellee executed three promissory 
notes payable to the McElroys. It was alleged that the notes were 
assigned and delivered before maturity to the appellant, the plaintiff in 
the case. Id. The appellant filed suit for the foreclosure of the 
mortgage, praying for a deficiency decree. Id. A foreclosure decree 
was obtained, the property was sold, and the proceeds were applied to 
the payment of the debt. Id. The appellant asked for a deficiency 
decree which was “resisted” by the “defendant,” and the chancellor 
refused to enter a deficiency judgment. Id. The appellant subsequently 
filed an action at law to recover on the promissory notes, and the trial 
court “struck those pleas.” Id. The supreme court, in affirming, set 
forth, “In the case at bar there was a special prayer for affirmative 
relief [for a deficiency decree]. The complainant thereby elected that 
forum in which to have its rights adjudicated and became bound by 
that choice.” Id. The supreme court further set forth, “After 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS702.06&originatingDoc=I2e3a025bf26111e4b4bafa136b480ad2&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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specifically praying for a deficiency, the complainant may waive the 
relief prayed for in that regard, but it does not avoid the choice of the 
forum by not applying for the deficiency decree.” Id. 
 
In Reid v. Miami Studio Properties, 139 Fla. 246, 190 So. 505, 505 
(1939), a case relied upon by Appellee in support of its argument that 
the action at law was permissible, the supreme court noted that the 
complainant, in his bill to foreclose, prayed for a deficiency decree in 
the event the property at issue did not bring enough to pay the amount 
of the indebtedness and costs. The Chancellor did not enter a 
deficiency decree and did not consider this phase of the prayer for 
relief. Id. The supreme court explained that the sole question 
presented was “whether or not under the facts stated the plaintiff Reid 
can now maintain an action at law to recover the amount of the 
deficiency judgment which he prayed for in the foreclosure but which 
prayer was not considered.” Id. The supreme court noted that the 
defendant contended that the question should be answered in the 
negative because “the plaintiff in error elected his forum and is bound 
by the result of his election.” Id. at 505–06. The defendant relied upon 
Provost and Belle Mead in support of its argument. Id. at 506. The 
supreme court set forth: 
 

We understand the law to be that where there is no prayer 
for a deficiency and where one is not sought or entered in 
the foreclosure proceeding the law courts may be 
resorted to to recover one. Since the entry of a deficiency 
decree under Section 5751, Compiled General Laws of 
1927, is within the sound discretion of the Chancellor 
and if entered, the one in whose favor it is entered may 
resort to a suit at law to recover it, we see no basis for the 
logic that he is precluded from an action at law to recover 
one if the chancellor is importuned to enter it and 
declines to consider the question or to make any ruling 
thereon. 
 
The cases relied on by defendant in error have been 
examined. They involve other factual situations affecting 
deficiencies but we do not consider that they rule the 
question we have here nor are we convinced that the 
elements essential to constitute an election of remedies 
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are present. 
 
In fine, we understand Section 5751, Compiled General 
Laws of 1927, to mean that if a deficiency decree is 
asked for in a foreclosure and granted, that settles the 
question of what forum may be sought for relief but if 
not asked for or if asked for and overlooked or not 
considered, the right of the claimant is not affected. 
He may sue at law and recover such portion as he 
may prove himself entitled to. 

 
Id. (Emphasis added). 
 
In Crawford v. Woodward, 140 Fla. 38, 191 So. 311, 311 (1939), the 
supreme court, relying on Provost, Cragin, and Belle Mead and 
finding Reid distinguishable, determined that the plaintiff could not 
maintain an action at law after the foreclosure where the plaintiff 
prayed for a deficiency decree, notwithstanding the facts that the 
plaintiff later stated in the confirmation of the foreclosure sale that 
“Complainants are not asking for a deficiency decree” and none was 
rendered by the chancellor. 
 
In Luke v. Phillips, 148 Fla. 160, 3 So.2d 799, 799 (1941), the 
supreme court addressed the plaintiff's contention that Reid overruled 
Belle Mead. The supreme court, without setting forth the facts of the 
case, set forth, “[T]he instant case is ruled by Reid ... wherein we 
pointed out that the facts of that case were distinct from those in the 
Belle Mead ... case and that line of cases which were not inferentially 
or otherwise overruled.” Id. 
 
In McLarty v. Foremost Dairies, 57 So.2d 434, 434 (Fla.1952), the 
supreme court considered a petition for writ of certiorari to review a 
judgment of the Duval County Circuit Court which affirmed the 
judgment of the Civil Court of Record for Duval County. The 
supreme court explained that the respondent was the owner and holder 
of a note secured by chattel mortgage and brought suit in Volusia 
County against the petitioner to foreclose the mortgage. Id. In the suit 
to foreclose, the respondent prayed for a deficiency decree. Id. No 
further action was taken with regard to the prayer for deficiency. Id. 
The personal property mortgaged was sold pursuant to a final decree 
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entered in the foreclosure proceedings and after crediting the proceeds 
of the sale to the note, there remained due and owing to the plaintiff 
$1,548.41. Id. “At no time during the entire proceedings was any 
request made for a deficiency nor was the matter called to the 
attention of the Court in any way.” Id. The only time or place where 
the matter of deficiency appeared in the proceedings was the prayer 
for deficiency contained in the bill of complaint. Id. The respondent 
“[i]n due course” filed suit in Duval County for the balance due under 
the note after crediting the proceeds of the foreclosure sale. Id. The 
petitioner, the defendant below, pleaded as a defense the foreclosure 
suit and the prayer for deficiency contained in the bill of complaint. 
Id. It was the contention of the petitioner that the respondent “having 
prayed for a deficiency without obtaining one, could not sue upon the 
note to recover the balance due upon the mortgage note.” Id. 
 
The supreme court found that the case was controlled by Reid and 
Luke and noted the alleged confusion between those cases and the 
cases of Crawford and Belle Mead. Id. The supreme court explained 
that although the facts in Luke did not state that a deficiency decree 
was prayed for, its review of the record in that case showed that the 
bill to foreclose the mortgage contained a prayer for a deficiency 
judgment. Id. at 435. It also explained that the facts of the case at hand 
were identical to the facts of Luke where the “sale of the mortgage 
property and disbursements were approved and confirmed by the 
Chancellor but no deficiency decree was entered or requested.” Id. 
After noting that its holding in Reid was reaffirmed in Luke, the 
supreme court set forth, “If the opinion in Reid ... as affirmed in Luke 
... is in conflict with any other holdings with reference to the subject 
matter, such holdings, or opinions, are over-ruled to the extent of such 
conflict.” Id. The supreme court found no departure from the essential 
requirements of the law in the case before it. Id. 
 
Thereafter, in First Federal Savings & Loan Association of Broward 
County v. Consolidated Development Corp., 195 So.2d 856, 858 (Fla. 
1967), the supreme court addressed McLarty, Reid, and Luke. In First 
Federal Savings, the petitioner brought a foreclosure suit in Palm 
Beach County and prayed for a deficiency decree if the proceeds of 
the mortgage sale were less than the amount due on the mortgage. Id. 
at 857. The final decree of foreclosure expressly reserved jurisdiction 
in the court for the determination of any motion for a deficiency 
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decree. Id. The petitioner then brought an action to recover the 
deficiency in Broward County and represented to the foreclosure court 
in Palm Beach County that inasmuch as no motion had been made 
there for a deficiency decree, there was no longer a need for retention 
of jurisdiction of the cause in that court. Id. The foreclosure court 
entered an order terminating jurisdiction. Id. The Broward County 
court dismissed the case before it, ruling that the petitioner, after 
having selected its forum in Palm Beach County, should not be 
permitted to subject the respondents to further harassment and 
expense. Id. The dismissal was appealed to the Fourth District Court 
of Appeal. Id. After noting that the abandonment of jurisdiction in 
Palm Beach County did not occur until twenty-six days after the 
action at law was filed in Broward County, the supreme court 
explained that the Fourth District decided the case “on the principle 
that a court may not switch its jurisdiction, or power, on and off as 
one would an electric light.” Id. at 857–58. The supreme court also 
noted the Fourth District's determination that “[f]or the purposes of 
deficiency decrees vel non this power is not for the benefit of the 
court; hence, it cannot waive its jurisdiction in that regard. It may 
refuse or refrain from exercising the power, but the chancellor cannot 
abjure a court of equity of its innate or inborn jurisdiction by mere 
words of jacitation.” Id. at 858. The Fourth District concluded that the 
Palm Beach County Circuit Court still had jurisdiction of the subject 
matter and the question of a deficiency decree and held that the 
dismissal in Broward County constituted a dismissal without prejudice 
to the plaintiff's right to have the question of deficiency determined by 
the Palm Beach County Circuit Court. Id. 
 
On first examination of the petition for certiorari, the supreme court 
concluded that argument should be heard on the matter because of 
apparent conflict with its prior decisions. Id. The supreme court 
summarized some of its prior decisions, including Reid, McLarty, and 
Luke. Id. It distinguished Reid because in the case at hand “the request 
[for a deficiency decree] was made in the complaint and apparently 
was not immediately considered but was deferred as the court retained 
jurisdiction to settle any motion for deficiency.” Id. The supreme 
court set forth, “So it may be said that the request for deficiency was 
neither considered nor overlooked. Here again on the salient facts the 
plaintiff was not at this point free to seek an adjudication elsewhere, 
hence a conflict was not developed.” Id. The supreme court stated of 
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McLarty, “[T]here was a prayer for a deficiency but thereafter request 
for that relief was ignored.” Id. It found that the holding in Luke was 
essentially the same as the one in Reid. Id. The supreme court was 
ultimately unable to discover the conflict that would vest jurisdiction 
with it because “there appears to be no inconsistency between what 
was held here and what was decided in the cited cases.” Id. It set 
forth, “There has been no disturbance of the rule that if a deficiency is 
sought and the relief is overlooked or not considered, the one entitled 
to the recovery of the balance of the debt left over after the proceeds 
of the mortgage sale have been credited may sue for the remainder at 
law.” Id. at 859. The court found, however, that the “principle would 
have to be stretched out of form to condone what the plaintiff 
undertook in this case.” Id. It concluded that the Fourth District's 
decision was sound and did not disrupt the law that “appears firmly 
established.” Id. 
 
In support of its argument on appeal that its action at law was 
permissible, Appellee relies not only on Reid but also upon the plain 
language of section 702.06, both before and after the 2013 
amendment. While we agree that the plain language of both versions 
of section 702.06 supports an argument that a party may file an action 
at law to recover a deficiency so long as a trial court has not actually 
ruled upon a request for a deficiency judgment in the foreclosure case, 
cases such as Belle Mead and First Federal Savings suggest 
otherwise. We note also that any question as to whether Reid permits 
a party to file an action at law after including a prayer for a deficiency 
judgment in a foreclosure complaint and after the trial court reserves 
jurisdiction to consider such a request was resolved by the supreme 
court in First Federal Savings. There, as here, the foreclosure 
complaint contained a prayer for a deficiency decree, and the 
foreclosure judgment expressly reserved jurisdiction to rule upon a 
deficiency request. As the supreme court noted in First Federal 
Savings, there was not a reservation of jurisdiction in Reid. As such, 
Appellee's reliance upon Reid is misplaced. 
 
Notwithstanding the fact that First Federal Savings supports the 
argument that a party is not entitled to pursue an action at law on a 
promissory note where that party includes a prayer for a deficiency 
judgment in its foreclosure complaint and the trial court reserves 
jurisdiction to enter a deficiency judgment, we have determined that 
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affirmance is warranted in this case based upon the circumstances 
presented. Unlike the situation in First Federal Savings where the 
foreclosure court entered an order terminating its jurisdiction, the trial 
court in this case granted Appellee's motion to consolidate the 
foreclosure case and the action at law. Therefore, in contrast to the 
Palm Beach County Circuit Court in First Federal Savings, the trial 
court in this case still had jurisdiction in the foreclosure case. 
Although Appellant cites case law for the proposition that 
consolidated cases maintain their independent status with respect to 
the rights of the parties involved, Appellant does not contend on 
appeal that the trial court erred in granting Appellee's motion to 
consolidate or in denying his motion to dismiss the action at law. We 
note also that although Appellant moved to dismiss the action at law 
prior to Appellee moving for consolidation, the record does not 
contain any argument put forth below by Appellant in opposition to 
consolidation. As such, any question as to whether consolidation was 
proper is not before us. 

 
Compass Bank, 164 So. 3d at 52-57 (footnotes omitted). 
 
 Regardless of whether this prior analysis on the merits of the issue was dicta 

in Reid, we now adopt this analysis in our holding here.  And we disagree with our 

sister court’s holding in in Garcia v. Dyck-O’Neal, Inc., 178 So. 3d 433 (Fla. 3d 

DCA 2015), that the revised relevant statutory language compels a different result.  

The facts in Garcia are very similar to this current appeal.  In 2009, 

BAC Home Loans Servicing brought a successful foreclosure action against Garcia 

and others, and the prayer for relief included the court taking jurisdiction for the 

purpose of a deficiency judgment.  178 So. 3d at 434.  The final judgment of 

foreclosure reserved jurisdiction to adjudicate any claim seeking a deficiency 

judgment.  Id.  After the foreclosure sale, the appellee was assigned the judgment 
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and note, and filed a separate action in the same county as the foreclosure action 

against Garcia seeking the deficiency.  Id.  Garcia did not respond, the clerk’s 

default was entered in September 2014, and the appellee moved for entry of a final 

default judgment.  Id.  Garcia filed a motion to dismiss, arguing that the trial court 

lacked subject matter jurisdiction of the deficiency action because BAC sought 

deficiency relief and the foreclosure court expressly retained jurisdiction to 

adjudicate the deficiency.  Id.  The trial court rejected this argument, and Garcia 

appealed, relying on First Federal Savings and Compass Bank.   

The Third District found that the portions of the opinions relied upon by 

Garcia were dicta and, in relevant part, held: 

A. First Federal Savings' Dicta 
In First Federal Savings, the plaintiff obtained a judgment of 
foreclosure in Palm Beach County; the foreclosure court retained 
jurisdiction to determine a deficiency judgment. The plaintiff then 
filed an action in Broward County to recover the deficiency. On 
plaintiff's motion, the circuit court in Palm Beach County terminated 
its jurisdiction. The Broward County circuit court, however, dismissed 
the case because the Palm Beach County circuit court originally had 
retained jurisdiction. First Fed. Sav., 195 So.2d at 857. 
 
The Fourth District Court of Appeal held that the Palm Beach County 
circuit court should not have abandoned its jurisdiction. Initially, the 
Florida Supreme Court granted certiorari review based on an apparent 
conflict among the districts. In discharging the writ of certiorari, 
however, the Florida Supreme Court determined that no conflict 
existed after all. In its conclusion, the Florida Supreme Court's 
glancing reference to the rule for recovering a deficiency judgment 
does not constitute the holding of the case. First Fed. Sav., 195 So.2d 
at 859. 
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. . . 
 
C. Statutory Authority Eclipses Dicta 
When the clear and unambiguous language of a statute commands one 
result, as here, while dicta from case decisions might suggest a 
different result, we must apply the statute so as to give effect to 
legislative intent. Citizens Prop. Ins. Corp. v. Perdido Sun Condo. 
Ass'n, Inc., 164 So.3d 663, 666 (Fla.2015). In determining legislative 
intent, we first look to the language of the statute. State v. Hackley, 95 
So.3d 92, 93 (Fla.2012) (“The first place we look when construing a 
statute is to its plain language—if the meaning of the statute is clear 
and unambiguous, we look no further.”). 
 
We need look no further than the plain language of section 702.06. 
The dicta in First Federal Savings and Compass Bank does not carry 
the weight of authority of section 702.06 as it is now constituted. The 
remedial nature of the 2013 amendment to section 702.06 militates 
against our further interpreting an inconsistent body of case law. 

 
178 So. 3d at 435-36 (footnotes omitted).   

  We respectfully disagree with the Third District’s opinion, which does not 

dissuade us from adopting this court’s analysis in Compass Bank.  In particular, we 

cannot ignore that part of the supreme court’s First Federal Savings’ holding that 

its certiorari jurisdiction was unadvisedly granted, based on the fact that the Fourth 

District’s underlying opinion in First Federal Savings did not disrupt the law that 

appeared firmly established, and the facts of the case were specifically 

distinguishable from Reid, as that prior Florida Supreme Court opinion did not 

involve a reservation of jurisdiction like First Federal Savings.  Furthermore, we 

cannot read the statutory language to effect a monumental change in the law, 

which would allow a mortgagee to sue to foreclose on the mortgaged property, 
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successfully request the court to reserve jurisdiction to enter a deficiency judgment 

in the event of a shortfall after the sale of the property, and then after the court 

reserves jurisdiction at the request of the mortgagor (or the successor), then permit 

the mortgagor to seek a deficiency judgment at common law.  The statute 

expressly prohibits such a result if the original suit in foreclosure results in an 

order granting or denying the deficiency judgment.  In our view, when the original 

court in foreclosure reserves jurisdiction to grant or deny the deficiency judgment, 

the statute cannot be logically or fairly read to permit the plaintiff in the original 

action to disregard the court’s reservation of jurisdiction, and file another action at 

law. When the court in the foreclosure action has been requested to grant a 

deficiency judgment and has reserved jurisdiction to do so, the plaintiff is bound 

by that court’s ultimate exercise of jurisdiction to rule on the matter.  

We agree with the federal district court in Wells Fargo Bank, N.A. v. Jones,  

2014 WL 1784062 (M.D. La. May 5, 2014), that to interpret this statute as read by 

the Third District and asserted by Appellee would permit forum shopping and 

contravene the Florida Supreme Court case law to the contrary, which the statute 

does not specifically abrogate. In Jones, like here, the lender had sought a 

deficiency judgement in the original foreclosure action, that court had reserved 

jurisdiction to render such relief, but the lender then sought a deficiency judgment 

at common law in federal court, disregarding its earlier request for relief in the 
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Florida state court which still retained jurisdiction to grant relief.  The court in 

Jones stated:  “This Court finds that the Florida law providing the lender with ‘the 

right to sue at common law to recover such deficiency’ was never meant to apply 

to the present situation.”  We agree, and further note that the statute cannot be 

reasonably read to allow a lender to seek a deficiency judgment in the original 

foreclosure action, where the court is granted the discretion to deny such relief, and 

retains jurisdiction to do so, and then grant the lender the right to forum shop and 

file yet another action based on contract principles where the subsequent court is 

not authorized to deny relief in common law, absent unusual circumstances. 

Absent specific direction from the legislature, such a reading is not justified. 

Rather, we read the revised statutory language as simply clarifying and reiterating 

long-standing judicial holdings that if the original foreclosure court ignores a claim 

for a deficiency judgment, or one is not sought there, the lender may seek relief at 

common law.  

As we acknowledged in Compass Bank, “While we agree that the plain 

language of both versions of section 702.06 supports an argument that a party may 

file an action at law to recover a deficiency so long as a trial court has not actually 

ruled upon a request for a deficiency judgment in the foreclosure case, cases such 

as Belle Mead and First Federal Savings suggest otherwise.”  164 So. 3d at 56 

(emphasis added).  We now hold that while the statutory language may “support” 
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such an argument, it does not persuade us that the legislature intended to actually 

overrule Florida Supreme Court decisions that address the issue more specifically 

and hold to the contrary. Thus, we fully agree with our prior opinion that 

Appellee’s reliance on Reid is misplaced, and we hold that a party is not entitled to 

pursue an action at law on a promissory note where that party includes a prayer for 

a deficiency judgment in its foreclosure complaint and the trial court reserves 

jurisdiction to enter a deficiency judgment.  Accordingly, we reverse the trial 

court’s denial of Appellants’ motion for relief from judgment and remand for the 

trial court to void the default judgment.  

REVERSED and REMANDED. 

LEWIS, J., CONCURS; MAKAR, J., DISSENTING WITH OPINION.  
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MAKAR, J., dissenting. 

 A final judgment of foreclosure entered against Sylvia and Collier Higgins 

resulted in their home being sold at auction. Dyck-O’Neal, Inc., which was 

assigned the judgment and underlying note, sued in a separate proceeding to collect 

the deficiency between the amount due on the note and the property’s value. A 

final judgment of default was entered against the Higgins because they failed to 

respond in the deficiency proceeding. A year later, the Higgins sought to void the 

default judgment, claiming the trial court lacked jurisdiction because the 

foreclosure court had reserved jurisdiction to consider a request for a deficiency 

judgment in that proceeding. 

 The trial court properly denied the Higgins’ request because the Legislature 

had just recently enacted a clearly worded statute that established a “right to sue” 

for a deficiency judgment “unless the court in the foreclosure action has granted or 

denied a claim for a deficiency judgment.” § 702.06, Fla. Stat.; Ch. 2013-137, 

Laws of Fla. Because the “court in the foreclosure action” had neither “granted” 

nor “denied” the claim for a deficiency judgment in that proceeding, Dyck-O’Neal 

had a clear statutory “right to sue” separately for a deficiency judgment. The 

statute contemplates this precise situation, i.e., where a foreclosure court has been 

presented, but not acted upon, a request for a deficiency judgment; in such a case, 

the complainant has the “right to sue” to recover the deficiency. The statute doesn’t 
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say the complainant must sue in the same court as the foreclosure action; instead, 

the plain words of the statute envision the possibility of two separate proceedings, 

perhaps in two different courts. 

 The plain, unambiguous language of the statute has not escaped judicial 

notice. Every Florida court addressing the issue of whether section 702.06 

jurisdictionally bars a separate suit for a deficiency judgment has said 

unequivocally that it does not. Instead, the only statutory jurisdictional bar is if the 

“court in the foreclosure action has granted or denied a claim for a deficiency 

judgment.” § 702.06, Fla. Stat. The Third District, in two cases with facts like this 

one, have viewed the 2013 statutory language as “clear,” “plain,” and 

“unambiguous.” Dyck-O’Neal, Inc. v. Weinberg, 41 Fla. L. Weekly D329 (Fla. 3d 

DCA Feb. 3, 2016) (reversing an order dismissing for lack of jurisdiction based on 

“unambiguous” and “plain language of the statute”); Garcia v. Dyck-O’Neal, Inc., 

178 So. 3d 433, 436 (Fla. 3d DCA 2015) (“When the clear and unambiguous 

language of a statute commands one result, as here, . . . we must apply the statute 

so as to give effect to legislative intent.”); see also Cheng v. Dyck-O’Neal, Inc., 41 

Fla. L. Weekly D1076b (Fla. 4th DCA May 6, 2016) (agreeing with Third District 

decisions “that section 702.06, Florida Statutes, is unambiguous”). As summarized 

by the Third District in Garcia: 
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According to the statute, unless the foreclosure court has granted or 
has declined to grant a deficiency judgment, a plaintiff may pursue 
deficiency relief in a separate action. In the instant case, the 
foreclosure court did not grant or decline to grant the deficiency 
judgment claim; therefore, the trial court below had jurisdiction to 
consider Dyck–O'Neal's deficiency claim. 

178 So. 3d at 436. Likewise, the Fourth District in Cheng concluded that the 

“foreclosure judgment’s reservation of jurisdiction does not preclude a separate 

suit to recover the deficiency where the foreclosure court has not granted or denied 

a claim for a deficiency judgment.” Cheng, 41 Fla. L. Weekly D1076b. The clarity 

of the 2013 statutory language decides this case; affirmance is required.  

Two additional points are warranted. First, the lengthy discussion of 

erstwhile caselaw in Reid v. Compass Bank, 164 So. 3d 49, 57 (Fla. 1st DCA 

2015), is dicta, immaterial, and misplaced. Because it is dicta, it has only 

persuasive value; but it has failed to persuade both the Third and Fourth Districts. 

It is immaterial because the 2013 statutory language at issue trumps whatever 

perceived inconsistency the panel in Reid may have imagined with prior 

precedents. See Garcia, 178 So. 3d at 436 (“Statutory Authority Eclipses Dicta”). 

In addition, the caselaw recited cannot be said to be inconsistent with the 2013 

revision. Rather, though the older caselaw is not entirely consistent, it appears that 

a complainant had the right to pursue an action at law for a deficiency judgment if 

a deficiency is not sought or entered in the foreclosure proceeding. See Reid v. 

Miami Studio Props., 190 So. 505, 506 (Fla. 1939); see also First Fed. Sav. & Loan 
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Ass’n of Broward Cnty. v. Consol. Dev. Corp., 195 So. 2d 856, 859 (Fla. 1967) 

(“There has been no disturbance of the rule that if a deficiency is sought and the 

relief is overlooked or not considered, the one entitled to the recovery of the 

balance of the debt left over after the proceeds of the mortgage sale have been 

credited may sue for the remainder at law.”). 

Second, whatever disagreement may exist about the efficiency of allowing a 

separate proceeding to pursue a deficiency judgment is best left to the Legislature, 

which has recently addressed and settled the matter. As the Third District said: “In 

our view, the Legislature drafted a clear statute that resolved the courts’ struggle 

with the issue in this case.” Garcia, 178 So. 3d at 436. If the statutory “right to sue” 

in section 702.06 results in significant problems—which appears unlikely given the 

right in some form has existed for over 75 years—the legislative branch may wish 

to address them. 
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CASANUEVA, Judge. 
 
 Walter G. Nowlin and Valerie A. Nowlin appeal a final judgment of 

foreclosure entered in favor of Nationstar Mortgage, LLC, and they raise two claims of 

error.  First, the Nowlins contend that the trial court erred in finding that they defaulted 
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on the mortgage when the loan had been modified, and second, they contend that the 

trial court erred in finding that Nationstar complied with a condition precedent clause 

contained in the mortgage.  On the authority of Green Tree Servicing, LLC v. Milam, 

177 So. 3d 7 (Fla. 2d DCA 2015), reh'g denied, (Oct. 13, 2015); Ortiz v. PNC Bank, 

National Ass'n, 41 Fla. L. Weekly D799 (Fla. 4th DCA Mar. 30, 2016); Bank of New York 

v. Mieses, 187 So. 3d 919 (Fla. 3d DCA 2016); and Bank of New York Mellon v. 

Johnson, 185 So. 3d 594 (Fla. 5th DCA 2016), we affirm the trial court's ruling as to the 

second issue without further discussion. 

 We agree with the Nowlins that the trial court erred in entering a final 

foreclosure judgment when the loan at issue had been modified.  We will also address 

an issue created by the manner in which the final judgment was issued. 

I. FACTS AND PROCEDURAL HISTORY 

 BAC Home Loans Servicing filed an amended foreclosure complaint 

against the Nowlins which alleged that the Nowlins defaulted on a mortgage and 

promissory note that were executed on October 7, 2002.1  BAC alleged that the 

installment payment due on August 1, 2009, was not received, and no subsequent 

payments had been received.  BAC later transferred its right to enforce the loan to 

Nationstar, and Nationstar was substituted as the plaintiff on July 28, 2014.  

 At the subsequent bench trial, the Nowlins testified that BAC modified their 

mortgage in July 2009.  Prior to this, the Nowlins had never missed a payment and had 

never made a late payment.  On July 28, 2009, BAC, through its Home Retention 

Division, issued a letter to the Nowlins which states, "We are pleased to advise you that 

                                            
  1The original complaint was filed on June 18, 2010.  
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your loan modification has been approved.  In order for the modification to be valid, the 

enclosed documents need to be signed and returned."  Two documents had to be 

returned: a Step Rate Loan Modification Addendum to Loan Modification Agreement 

and a Loan Modification Agreement.  The modification documents were signed, 

notarized, and sent back to BAC via Federal Express.  The Nowlins used the Federal 

Express envelope which was provided to them by BAC.  The Nowlins produced a 

receipt from Federal Express indicating that the envelope was shipped on August 17, 

and that it was received on August 18, 2009.  

 The Nowlins were also required to send to BAC cashier's checks for three 

consecutive mortgage payments beginning on October 1.  They were informed that after 

the third payment was received, the modification would become permanent.  The 

Nowlins introduced a certified check that was cashed by BAC on September 9 for the 

first payment that was due on October 1.  Two other certified checks were introduced 

into evidence which had been cashed by BAC for the payments due on November 1 

and December 1.   

 Despite the Nowlins' compliance with the terms of the modification 

agreement, BAC sent a letter to the Nowlins in December 2009, notifying them that BAC 

was going to accelerate their loan because the August 1, 2009, payment had not been 

received.  When Ms. Nowlin called to find out why the modification was cancelled, BAC 

informed her that the modification had been cancelled in November, and they would 

have to obtain another modification.  The Nowlins sent in the paperwork for the second 

loan modification, but BAC claimed that the paperwork was not in their file.   
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II. EVIDENCE ESTABLISHED A VALID AGREEMENT TO MODIFY LOAN 

 We conclude that there was a valid modification agreement between BAC 

and the Nowlins and, therefore, the trial court erred in entering the judgment of 

foreclosure.  "A contract is made when the three elements of contract formation are 

present: offer, acceptance, and consideration.  No person or entity is bound by a 

contract absent the essential elements of offer and acceptance."  11 Fla. Jur. 2d 

Contracts § 25 (2016) (footnotes omitted).   

 Further, "[w]ith a bilateral contract such as the one in this case, 

acceptance is the last act necessary to complete the contract."  Pezold Air Charters v. 

Phoenix Corp., 192 F.R.D. 721, 725 (M.D. Fla. 2000).  "Pursuant to contract law, the 

acceptance of an offer which results in an enforceable agreement must be (1) absolute 

and unconditional; (2) identical with the terms of the offer; and (3) in the mode, at the 

place, and within the time expressly or impliedly stated within the offer."  Gillespie v. 

Bodkin, 902 So. 2d 849, 850 (Fla. 1st DCA 2005). 

 When the acceptance of an offer is conditioned upon the mailing of the 

acceptance, the acceptance "is effective upon mailing and not upon receipt."  Morrison 

v. Thoelke, 155 So. 2d 889, 905 (Fla. 2d DCA 1963). 

An acceptance may be transmitted by any means which the 
offeror has authorized the offeree to use and, if so 
transmitted, is operative and completes the contract as soon 
as put out of the offeree's possession, without regard to 
whether it ever reaches the offeror, unless the offer 
otherwise provides. 
 

Kendel v. Pontious, 261 So. 2d 167, 169 (Fla. 1972) (quoting Restatement (First) of 

Contracts § 64 (Am. Law Inst. 1932)). 
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 BAC specifically defined what actions would constitute an acceptance of 

its offer to modify the mortgage contract.  The Nowlins were required to sign and return 

the documents provided by BAC, and they were required to make three monthly 

payments beginning on October 1, 2009.  The Nowlins testified that they returned the 

signed documents in the Federal Express envelope provided by BAC, and they 

produced a receipt from Federal Express indicating that the envelope was shipped on 

August 17 and that it was received on August 18, 2009.    

 At trial, Nationstar did not dispute the contents of the July 28 letter, the 

fact that a Federal Express envelope was enclosed to facilitate the return of the loan 

documents, or the fact that Federal Express delivered a package to a Pittsburgh 

address and its Home Retention Division address is 100 Beecham Drive, Suite 104, 

Pittsburgh, Pennsylvania.  Rather, its default specialist testified that Nationstar had no 

record of receiving the loan modification documents.  Therefore, it contended, the 

Nowlins must not have returned the loan modification documents.  We do not find merit 

in this argument, because it was the mailing of the documents that constituted an 

acceptance of the offer, not whether Nationstar's records showed that the documents 

were received. 

 Finally, the evidence reflected, without contradiction, that subsequent to 

the mailing of the loan modification documents, the Nowlins tendered three consecutive 

monthly payments in the amount required by BAC.  Nationstar's witness confirmed that 

each of the Nowlins' three payments had been received and accepted.  When a party 

accepts the benefits under a contract, courts must ratify the contract even if that party 

contends that it had a contrary intent.  Stevenson v. Stevenson, 661 So. 2d 367, 369 
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(Fla. 4th DCA 1995).  Thus, by accepting the benefits of the loan modification, 

Nationstar cannot now question the validity of the contract.  Having entered into a valid 

modification agreement, Nationstar could only foreclose by alleging and proving a 

breach of the modification agreement and neither of which was done here.  See 

Kuehlman v. Bank of Am., N.A., 177 So. 3d 1282, 1283 (Fla. 5th DCA 2015).    

III. FINAL JUDGMENT 

 Although not raised by the parties, we are greatly concerned over the final 

judgment issued in this case.  The trial transcript reflects that the proceedings were 

heard before the Honorable Sandra Taylor.  At the conclusion of the foreclosure trial, 

she made no findings of fact or rulings of law.  However, the final judgment purports to 

have been rendered by the Honorable Donald C. Evans, Senior Judge.  Nothing in our 

record establishes or even hints at why a judge, other than the trial judge, entered this 

final judgment.  The entry of a final judgment by a judge who did not preside over the 

trial, without more, is improper.  "[A] successor judge may not enter an order or 

judgment based upon evidence heard by the predecessor judge."  Hartney v. Piedmont 

Tech., Inc., 814 So. 2d 1217, 1218 (Fla. 1st DCA 2002) (quoting Carr v. Byers, 578 So. 

2d 347, 348 (Fla. 1st DCA 1991)); see also Acker v. State, 823 So. 2d 875, 876 (Fla. 2d 

DCA 2002) (reversing probation order where judge who signed the order did not hear 

the testimony of the witnesses nor could she evaluate their credibility).  

IV. CONCLUSION 

 We reverse the final judgment of foreclosure and remand with directions to 

enter judgment in favor of the Nowlins. 

 
LUCAS and SALARIO, JJ., Concur.   
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SALTER, J.

Florida Peninsula Insurance Company (FPIC) appeals a final order denying 

its motion for attorney’s fees based on a proposal for settlement.  Because the 



proposal for settlement purported to impose liability for an indeterminate category 

of “other claims of third parties” on the appellee’s counsel, a non-party, we affirm 

the trial court ruling.

The Proposal for Settlement

The proposal was made on behalf of FPIC, insurer under a homeowner’s 

policy in favor of Ann Brunner, under Florida Rule of Civil Procedure 1.442 and 

section 768.79, Florida Statutes (2013).  The plaintiff/insured, Ms. Brunner, did 

not accept the proposal for settlement.  When the jury rendered a verdict for FPIC, 

FPIC moved for its attorney’s fees pursuant to the rule and statute.

The proposal for settlement included the following requirements in 

paragraphs 7(a) and (b):1

(a) This Offer of Judgment/Proposal for Settlement is to hold 
harmless FLORIDA PENINSULA INSURANCE COMPANY, from 
any and all existing, or potentially existing, liens or other claims 
which any person or entities may have on the damages sought in the 
lawsuit arising out of the Plaintiff, ANN BRUNNER’s claims or 
potential claims in this case.

(b) It is agreed upon by ANN BRUNNER and his [sic] 
respective counsel that all known liens, attorney charging liens or 

1  The written proposal for settlement appears to have been assembled by “cutting 
and pasting” prior word processing forms (though not by the attorney who argued 
FPIC’s appeal in the present case).  Among other indicia of such a process, the first 
paragraph 7 (containing the clauses identified here) is followed by paragraphs 
erroneously numbered 6, 7, and 8.  In the proposal and attached form of release, 
the plaintiff in the case, Ann Brunner, is referred to using the pronouns “he” and 
“his.”

2



other claims of third parties, will be satisfied and extinguished by 
ANN BRUNNER and his [sic] counsel.

The proposal, attached form of release, and notice of service did not indicate 

any requirement for assent or execution by Ms. Brunner’s counsel.  The trial court 

concluded that paragraphs 7(a) and (b) purported to require not only Ms. Brunner, 

but also any counsel representing her in the case, to accept responsibility to FPIC 

for “other claims of third parties.”  Concerned that paragraph 7(b) “basically 

makes the attorney seem to have to agree to this,” the trial court denied FPIC’s 

motion for attorney’s fees.  This appeal followed.

Analysis

  Our standard of review applicable to the trial court’s ruling regarding the 

proposal for settlement is de novo.  Campbell v. Goldman, 959 So. 2d 223 (Fla. 

2007).  In Diamond Aircraft Industries, Inc. v. Horowitch, 107 So.3d 362, 372 

(Fla. 2013), the Supreme Court of Florida reiterated that the requirements of Rule 

1.442 and section 768.79 “must be strictly construed because those provisions are 

in derogation of the common law rule that a party is responsible for its own 

attorney’s fees, and because they are penal in nature.”  Id. (citing Campbell, 959 

So. 2d at 226, and TGI Friday’s, Inc. v. Dvorak, 663 So. 2d 606, 615 (Fla. 1995)).  

The fatal flaw in the present case has already been described: Paragraph 7(b) 

of the proposal purports to require Ms. Brunner’s counsel to agree not only to 

assure that counsel’s own legal claims to the settlement funds are extinguished, but 

3



also to assure that counsel will satisfy and extinguish “other claims of third 

parties.”  Yet there is no signature block or other provision to indicate her 

attorney’s agreement to assume such an open-ended liability.  A proposal must be 

drafted so that the offeree has “the ability to evaluate and independently act to 

resolve the case against her . . . .”  Paduru v. Klinkenberg, 157 So. 3d 314, 318 

(Fla. 1st DCA 2014). 

FPIC argues that Kee v. Baptist Hospital of Miami, Inc., 971 So. 2d 814 

(Fla. 3d DCA 2007), is controlling.  In that case, however, the Kees relied 

“exclusively” on State Farm Mutual Auto Insurance Co. v. Nichols, 932 So. 2d 

1067 (Fla. 2006), regarding the alleged ambiguity of the proposal for settlement.  

Kee, 971 So. 2d at 816.  In Nichols, the issue was whether the proposal “failed to 

eliminate the ambiguity regarding one of the two claims which Nichols had.”  Kee, 

971 So. 2d at 816 (citing Nichols, 932 So. 2d  at 1078).2  

In a final paragraph, the Kee opinion rejected an argument based on 

ambiguity “as to whether or not the Kees’ counsel must guarantee payment of any 

hospital liens to the extent that these are satisfied and extinguished.”  Id. at 817.  

The present case does not concern hospital liens on the proceeds of a personal 

2  In Nichols, the two claims were a personal injury protection (PIP) claim and an 
uninsured motorist claim arising out of the same accident.  “It appeared as though 
Nichols, in order to settle one claim, would have had to sign a general release 
which would release his second claim as well.”  Kee, 971 So. 2d at 816.  The issue 
was the preservation of the insured’s claims against others, a concern that does not 
exist in the present case. 

4



injury settlement.  The concern shared by the appellee and the trial court in the 

present case is the breadth of “other claims of third parties” which might 

reasonably exist and for which counsel might purportedly be ascribed 

responsibility.  In a homeowner’s lawsuit against its insured for property damage 

such as this, such “other claims of third parties” might  include a mortgagee’s 

claim under an additional insured endorsement, or a repair contractor’s mechanic’s 

lien claim, among others.  The appellee’s and trial court’s concerns regarding the 

proposal for settlement were not unfounded.

Affirmed.  
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SCALES, J.



Florida Community Bank, N.A. (“the Bank”), the plaintiff below, appeals a 

judgment awarding attorney’s fees to defendant and appellee Ada Rios. We reverse 

the judgment because Ada Rios failed to meet her burden to establish that she was 

a party to the underlying mortgage containing the attorney’s fee provision. 

I. Facts

After the corporate borrower and its guarantor, Jesus Rios, defaulted on a 

loan owed to the Bank, the Bank modified the borrower’s loan by advancing 

additional funds to the guarantor and acquiring additional collateral for the loan.  

As part of its additional collateral for this loan modification, the Bank obtained 

what appeared to be a mortgage on residential property in Monroe County owned 

by Jesus Rios and his wife Ada Rios.  The mortgage was signed by Jesus Rios and, 

ostensibly, by Ada Rios. 

When the modified loan was not repaid as agreed, the Bank sued the 

corporate borrower, the guarantor (Jesus Rios), and Jesus Rios’s co-mortgagor on 

the Monroe County property, Ada Rios.  The Bank’s lawsuit sought, among other 

things, to foreclose the mortgage on the Rios’s property that the Bank thought it 

had obtained in the modification process. The Bank’s lawsuit also sought the 

recovery of its attorney’s fees pursuant to the attorney’s fee provision of the 

subject mortgage.1 In its verified complaint, the Bank alleged that Ada Rios 

executed the subject mortgage as part of the loan modification. 

2



Ada Rios responded to the Bank’s lawsuit first by filing a motion to dismiss, 

asserting that she never signed the mortgage, and that the mortgage documents 

containing her purported signature were fraudulent.  After her motion to dismiss 

was denied, Ada Rios answered the Bank’s lawsuit, again making these same 

assertions in specific denials and affirmative defenses. During the ensuing 

litigation, Ada Rios echoed this position in sworn interrogatory responses, sworn 

deposition testimony and in sworn affirmations in an affidavit.2   After providing 

the Bank with the 21-day “safe harbor notice” required by section 57.105(4), Ada 

Rios filed a 57.105 motion seeking fees from the Bank as a sanction for 

prosecuting the case against her absent a factual basis.3 
1 This provision reads, in relevant part, as follows: 

12. Mortgagor shall pay or reimburse Mortgagee for all costs, charges 
and expenses, including reasonable attorney’s fees . . . incurred or 
paid by Mortgagee in any threatened, pending or completed action, 
proceeding or dispute in which Mortgagee is or might be made a party 
or appears as a party plaintiff or party defendant and which affect the 
Note, this Mortgage or any other instrument securing the Note, or the 
Mortgaged Property or any part thereof, or the interests of Mortgagor 
or Mortgagee therein, including, but not limited to, the foreclosure of 
this Mortgage . . . including all appellate proceeding in connection 
with or arising out of any of the foregoing.

2 The Bank deposed the two witnesses to Ada Rios’s purported signature on the 
mortgage, both of whom invoked the Fifth Amendment in response to all questions 
posed by the Bank’s counsel.
3 Section 57.105 of the Florida Statutes provides a mechanism for the trial court to 
award attorney’s fees against the non-prevailing party if the trial court determines 
that the offending party continued to pursue an unsupported claim or defense after 
being provided with an opportunity to withdraw the unsupported claim or defense. 
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Ultimately, rather than litigating its claim against Ada Rios, the Bank 

voluntarily dismissed her from its lawsuit, with prejudice. Ada Rios then sought 

attorney’s fees and costs against the Bank pursuant to section 57.105(1) and, in the 

alternative, she sought contractual attorney’s fees and costs based on the attorney’s 

fee provision in the subject mortgage and the reciprocity provision of section 

57.105(7).4 The trial court conducted a hearing and determined that while Ada 

Rios was not entitled to fees as a sanction based on section 57.105(1), she was 

entitled to contractual fees based on the fee provision in the subject mortgage and 

the reciprocity provision of section 57.105(7). Accordingly, the trial court entered 

an attorney’s fee judgment for Ada Rios in the amount of $27,412.50, plus interest.

The Bank appeals this judgment.5  

II. Standard of Review 

4 Section 57.105(7) reads, in its entirety, as follows: 

If a contract contains a provision allowing attorney’s fees to a party 
when he or she is required to take any action to enforce the contract, 
the court may also allow reasonable attorney’s fees to the other party 
when that party prevails in any action, whether as plaintiff or 
defendant, with respect to the contract. This subsection applies to any 
contract entered into on or after October 1, 1988.

§ 57.105(7), Fla. Stat. (2012).

5 Ada Rios did not cross appeal the trial court’s refusal to award attorney’s fees 
based on section 57.105(1).
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Because the issue on appeal concerns a pure question of law (that is, 

whether a prevailing party is entitled to attorney’s fees based on an interpretation 

of the fee provision in the subject mortgage and the corresponding application of 

section 57.105(7)), we review the final judgment de novo. Lago v. Kame By 

Design, LLC, 120 So. 3d 73, 74 (Fla. 4th DCA 2013).

III. Analysis

As is typical in most mortgages, the fee provision in the subject mortgage 

plainly entitles the Bank, as mortgagee, to the recovery of its attorney’s fees if the 

borrower defaults on the note secured by the mortgage and the Bank successfully 

brings an action to foreclose on the mortgage. Because the subject mortgage was 

executed after October 1, 1988, section 57.105(7) provides the other party to the 

mortgage – i.e, the mortgagor – a substantive right to the recovery of its fees in any 

action where, by virtue of the fee provision in the mortgage, the mortgagee would 

be entitled to fees. See, e.g., Cacho v. Bank of N.Y. Mellon, 124 So. 3d 943, 945 

(Fla. 3d DCA 2013).  In other words, notwithstanding that the contractual fee 

provision is one-sided, entitling only one of the contract’s parties to prevailing 

party fees, by operation of law section 57.105(7) bestows on the other party to the 

contract the same entitlement to prevailing party fees. § 57.105(7), Fla. Stat. 

(2012). 
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The Bank does not dispute that Ada Rios was the prevailing party. Rather, 

the Bank challenges whether the trial court correctly applied section 57.105(7)’s 

reciprocity. Specifically, the Bank argues that the trial court erred in awarding Ada 

Rios prevailing party fees simply because she prevailed in the litigation, without 

regard to her status as a party to the mortgage. The Bank argues, and we agree, that 

the entitlement to prevailing party fees under section 57.105(7) applies only when 

the party seeking fees both prevails and is a party to the contract containing the fee 

provision. While not entirely clear from the record, it appears that the trial court 

awarded fees to Ada Rios simply because she prevailed in the litigation without 

consideration of whether Ada Rios was a party to the mortgage.

Section 57.105(7) shifts the responsibility for attorney’s fees; therefore, the 

statute is in derogation of common law and must be strictly construed. Willis Shaw 

Express Inc. v. Hilyer Sod, Inc., 849 So. 2d 276, 278 (Fla. 2003).  As section 

57.105(7) plainly requires, to gain the benefit of its substantive entitlement to 

prevailing party fees, the party seeking the benefit of reciprocity must be a party to 

the contract containing the fee provision. Novastar Mortg., Inc. v. Strassburger, 

855 So. 2d 130 (Fla. 4th DCA 2003); Edwards v. Wills, 686 So. 2d 702 (Fla. 2d 

DCA 1996). See also HFC Collection Ctr., Inc. v. Alexander, No. 5D15-1177 (Fla. 

5th DCA April 22, 2016). 
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Ada Rios does not appear to contest this proposition. Rather, in oral 

argument, she sought to distinguish the reasoning in Novastar by arguing that, in 

Novastar and other similar cases, the trial court actually adjudicated that the party 

seeking fees was not a party to the contract. Ada Rios points out that, in this case, 

the Bank voluntarily dismissed its lawsuit before such an adjudication occurred. 

Ada Rios argues that, as the prevailing party (by virtue of the Bank’s dismissal), 

she should be the beneficiary of the fact that her status as a mortgagor specifically 

was not adjudicated. 

Not surprisingly, the Bank takes the contrary position in the form of this 

syllogism: because Ada Rios’s principal defense was that she was not a party to the 

mortgage, and because Ada prevailed, therefore, for the purposes of section 

57.105(7), Ada Rios was not a party to the mortgage.

Regarding whether Ada Rios was a party to the mortgage, we note that both 

the Bank and Ada Rios take positions opposite to the positions they took before the 

Bank’s voluntary dismissal of Ada Rios from the lawsuit. While both the Bank and 

Ada Rios suggest that the other party should be estopped from making its 

respective argument about whether Ada was a party to the mortgage,6 we view the 

6 Ada Rios argues that the Bank should be estopped from arguing that she was not 
a party to the mortgage because the Bank asserted under oath, in its verified 
complaint, that Ada Rios signed the mortgage. The Bank argues that Ada Rios 
should be estopped from arguing that she was a party to the mortgage because Ada 
Rios’s entire defense to the Bank’s case was premised on her assertion that her 
signature on the mortgage was forged.
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case not from the parties’ estoppel perspectives, but from the perspective of 

burden: which party had the threshold burden of establishing whether Ada Rios 

was a party to the mortgage? 

In our view, in order to avail herself of section 57.105(7)’s reciprocity, Ada 

Rios, as the prevailing party and movant seeking fees under the mortgage’s fee 

provision, had the threshold burden to plead and establish that she was a party to 

the mortgage containing the fee provision.  See Concrete & Lumber Enters. Corp. 

v. Guar. Bus. Credit Corp., 829 So. 2d 247 (Fla. 3d DCA 2002). Ada Rios’s status 

as the lawsuit’s prevailing party does not equate to Ada Rios being a mortgagor 

under the mortgage so as to trigger section 57.105(7)’s reciprocity provision. Only 

a mortgagor under the subject mortgage is due such reciprocity, yet Ada Rios’s 

principal defense was that she was not a mortgagor. The record reflects that Ada 

Rios never tried to meet her burden, much less that she did meet her burden. 

Indeed, on this record, any attempt by Ada to meet her burden likely would have 

undermined her successful defense against the Bank’s case. We, therefore, are 

compelled to reverse Ada’s fee judgment against the Bank.

Our decision should not be construed to prevent a party sued on a contract 

from ever recovering prevailing party fees when the party’s defense is that the 

defendant was not a party to the subject contract. Both Florida’s offer of 

judgment/proposal for settlement scheme, codified in section 769.68 of the Florida 
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Statutes and rule 1.442 of the Florida Rules of Civil Procedure, and the sanction 

provisions found in section 57.105, provide potential, substantive fee recovery 

mechanisms that might be applicable to a defendant asserting a non-party defense. 

 Additionally, in a situation where a defendant unsuccessfully asserts that she is not 

a party to a contract, yet otherwise prevails in the action, section 57.105(7)’s 

reciprocity entitlement might be applicable.    

IV. Conclusion

Only the parties to a contract may avail themselves of section 57.105(7)’s 

entitlement to attorney’s fees. The burden lies with the prevailing party to 

establish, as a threshold matter, her status as a party to the contract. When, as here, 

a defendant employs a defense strategy premised on the defendant’s status as a 

non-party to the contract, it is very difficult for the prevailing party to meet this 

burden and avail herself of section 57.105(7)’s reciprocity entitlement.

We reverse the attorney’s fee judgment for Ada Rios and remand for 

proceedings consistent with this opinion.  
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MAY, J. 
 

The borrower purchased a home and borrowed money from the lender.  
The two parties executed a note and mortgage.  The mortgage contained 
the address and a legal description that read: 

 
The South 278 feet of the East 295 feet of the Northeast 1/4 
of the Southeast 1/4 of Section 33, Township 35 South, Range 
39 East, St. Lucie County, Florida; less and except therefrom 
the right of way for Eleven Mile road. 
 

(Emphasis added). 
 

Subsequently, the borrower received a corrective warranty deed for the 
property, which had a slightly modified legal description: 

 
The South 278 feet of the East 295 feet of the Northeast 1/4 
of the Southwest 1/4 of Section 33, Township 35 South, 



2 
 

Range 39 East, St. Lucie County, Florida; less and except 
therefrom the right of way for Eleven Mile road. 

 
(Emphasis added). 
 

The lender filed a three-count foreclosure complaint alleging:  (1) breach 
of note, (2) mortgage foreclosure, and (3) reformation of part of the note 
concerning the payment date.  Both the complaint and the attached 
mortgage contained the incorrect legal description indicating “Southeast.” 

 
Upon the lender’s motion, a clerk’s default was entered against the 

borrower.  The trial court then entered a final judgment after default in 
favor of the lender, who then bought the property.  The borrower moved to 
vacate the final judgment and set aside the sale because he was not 
properly served.  The parties entered into an agreed order to vacate the 
final judgment, set aside the sale, and waive service of the complaint. 

 
The lender again moved for a default when the borrower failed to file a 

responsive pleading.  The clerk again defaulted the borrower.  The lender 
moved for a final judgment after default, which the trial court granted and 
entered on March 11, 2013.  The final judgment contained the incorrect 
legal description with “Southeast,” which was also contained in the 
mortgage and complaint. 

 
On February 14, 2014, the lender filed a “Motion to Vacate Final 

Judgment and for Leave to File Amended Verified Foreclosure Complaint.”  
The lender asked the trial court to vacate the final judgment because it 
contained an incorrect legal description.  He also requested leave to amend 
the complaint pursuant to Florida Rule of Civil Procedure 1.190, and 
attached an amended complaint with the correct legal description.  The 
court heard argument on the motion and denied it without prejudice.   

 
On July 30, 2014, almost one year and five months after the final 

judgment, the lender filed an “Amended Motion to Amend Final Judgment, 
or in the Alternative, Vacate Final Judgment and for Leave to File Amended 
Verified Complaint and Request for Hearing.”  He requested relief under 
rule 1.540(b)(4), arguing the final judgment was void due to the incorrect 
legal description.  He also argued the final judgment could be amended 
and requested leave to amend the complaint.   

 
On October 13, 2014, the trial court heard argument on the amended 

motion and granted it under rule 1.540(a).  It determined that the final 
judgment contained “a clerical or scrivener’s error arising from oversight 
or omission,” because of the difference in the incorrect “Southeast” and 
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the correct “Southwest.”  It found rule 1.540(a) applied and granting the 
motion would not prejudice the borrower.   

 
The borrower moved for rehearing, arguing the trial court lacked 

jurisdiction to amend the final judgment, allowing the amendment violated 
his due process rights, the incorrect legal description is not a scrivener’s 
error under rule 1.540(a), and the lender would have to vacate the 
judgment and re-file his complaint.  The court denied the borrower’s 
motion for rehearing.  The court entered the amended final judgment with 
the correct legal description.  From this order, the borrower now appeals.1 

 
Orders on rule 1.540(b) motions generally are reviewed for 

an abuse of discretion.  However, where there is no factual 
dispute and the trial court’s decision is based on a pure 
question of law, the review is de novo.  Furthermore, when the 
underlying judgment is void, the trial court has no discretion 
and is obligated to vacate the judgment. 

 
Segalis v. Roof Depot USA, LLC, 178 So. 3d 83, 85 (Fla. 4th DCA 2015) 
(internal citations omitted). 
 

The borrower argues the lender’s rule 1.540(b) motion was untimely 
because he filed the motion outside the one-year time limit and the final 
judgment was voidable, not void.  The lender responds that the borrower 
failed to provide a transcript of the hearing to show what was argued to 
the trial court.  Because the trial court based its decision on rule 1.540(a), 
the borrower’s timeliness arguments are irrelevant. 
 

A hearing transcript is unnecessary for us to determine the issues 
raised.  “Where the hearing at issue is non-evidentiary and consists only 
of legal argument, the failure to provide a transcript is not necessarily fatal 
to appellate review.”  Rollet v. de Bizemont, 159 So. 3d 351, 357 (Fla. 3d 
DCA 2015); see Shahar v. Green Tree Servicing LLC, 125 So. 3d 251, 254 
(Fla. 4th DCA 2013). 
 

Rule 1.540(b) states, in part: 
 

On motion and upon such terms as are just, the court may 
relieve a party or a party’s legal representative from a final 
judgment, decree, order, or proceeding for the following 

 
1 This was the subject of a motion to dismiss, which we denied.  The borrower 
filed an amended notice of appeal when the trial court entered the amended final 
judgment. 
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reasons:  (1) mistake, inadvertence, surprise, or excusable 
neglect; (2) newly discovered evidence which by due diligence 
could not have been discovered in time to move for a new trial 
or rehearing; (3) fraud (whether heretofore denominated 
intrinsic or extrinsic), misrepresentation, or other misconduct 
of an adverse party; (4) that the judgment or decree is void; or 
(5) that the judgment or decree has been satisfied, released, 
or discharged, or a prior judgment or decree upon which it is 
based has been reversed or otherwise vacated, or it is no 
longer equitable that the judgment or decree should have 
prospective application.  The motion shall be filed within a 
reasonable time, and for reasons (1), (2), and (3) not more than 
1 year after the judgment, decree, order, or proceeding was 
entered or taken. 

 
Fla. R. Civ. P. 1.540(b) (emphasis added).  Here, the allegation must have 
been under subsection (1), because the lender argued the legal description 
was incorrect.  
 

To move under subsection (1), the lender would have to move under 
rule 1.540(b) within one year of the final judgment.  Id.  The trial court 
entered the final judgment on March 11, 2013.  The lender did not file his 
amended motion to amend final judgment until July 30, 2014, which does 
not meet the time constraints enumerated in rule 1.540(b) for subsections 
(1), (2), and (3). 

 
Although the lender also filed a motion to vacate on February 14, 2014, 

the lender moved under rule 1.190, an incorrect rule, and the trial court 
summarily denied it.  The amended motion to amend final judgment 
asserted some arguments similar to the motion to vacate, but it also 
requested new relief.  This rendered the amended motion to amend final 
judgment a new motion that was untimely under rule 1.540(b).2  In short, 
the trial court lacked jurisdiction to rule on the motion.  Absent an 
exception from subsections (4) or (5), the trial court lost jurisdiction over 
the case to address the lender’s claim.  See NAFH Nat’l Bank v. Aristizabal, 
117 So. 3d 900, 902 (Fla. 4th DCA 2013). 

 

 
2 Although the trial court cited rule 1.540(a) of the Florida Rules of Civil Procedure 
in its order and amended the final judgment as a clerical mistake, the amendment 
was substantive in nature because it changed the legal description of the property 
foreclosed upon.  “A trial court has no authority under [r]ule 1.540(a) to make 
substantive changes.”  Lorant v. Whitney Nat’l Bank, 162 So. 3d 244, 245 (Fla. 
1st DCA 2015) (citation omitted) (internal quotation marks omitted). 



5 
 

The lender argues his motion could travel under subsection (4) of rule 
1.540(b) because the incorrect legal description made the final judgment 
void.  See Epstein v. Bank of Am., 162 So. 3d 159, 161 (Fla. 4th DCA 2015).  
However, Epstein held that an erroneous legal description in a final 
judgment makes the final judgment voidable, not void.  Id. at 160–62.  
Thus, the trial court lacked jurisdiction to hear the amended motion to 
amend final judgment because it was filed more than one year after 
rendition of the final judgment and no exceptions apply. 
 
 Reversed and remanded for the court to vacate the amended final 
judgment of foreclosure. 
 
CIKLIN, C.J., and TAYLOR, J., concur. 

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
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