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A garnishment proceeding is a "suit" from which a state has sovereign immunity. 
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(Fla. 1st DCA 2018). 
Only institutions that qualify as "educational" under Florida Statute section 196.012(5) are entitled to educational 
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A Rule 1.540 motion cannot be directed to non-final orders such as a writ of possession. 
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The Third District agrees with the Second District Court of Appeal and holds that a request for surplus foreclosure 
sale proceeds must be filed within sixty days after the foreclosure sale, not sixty days after issuance of the certificate 
of title; conflict certified with Straub v. Wells Fargo Bank, N.A., 182 So. 3d 878, 881 (Fla. 4th DCA 2016). 
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IN THE UNITED STATES COURT OF APPEALS 

 
FOR THE ELEVENTH CIRCUIT 

________________________ 
 

No. 18-10667 
Non-Argument Calendar 

________________________ 
 

D.C. Docket No. 5:14-cv-00025-MTT-MSH 
 
 
DAVID WAYNE CASSADY, 
 
                                                                               Plaintiff – Appellant, 
 
versus 
 
STEVEN HALL, 
GEORGIA DEPARTMENT OF ADMINISTRATIVE SERVICES,  
 
 

Defendants – Appellees. 
________________________ 

 
Appeal from the United States District Court 

for the Middle District of Georgia 
________________________ 

 
(June 15, 2018) 

 
Before TJOFLAT, WILLIAM PRYOR, and ANDERSON, Circuit Judges. 
 
PER CURIAM: 
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 David Cassady appeals the District Court’s denial of his motion for 

garnishment against the Georgia Department of Administrative Services 

(“GDAS”).  We hold that garnishment actions are “suits” under the Eleventh 

Amendment, Georgia has not waived its immunity to the type of garnishment Mr. 

Cassady seeks, and Congress has not clearly abrogated the states’ immunity to 

such garnishments.  We accordingly affirm the District Court’s denial of the 

motion.   

I. 

On January 21, 2014, Mr. Cassady, a Georgia inmate, brought suit against 

Mr. Hall, a state corrections officer, pursuant to 42 U.S.C. § 1983.  Mr. Cassady 

alleged that in October 2010, Mr. Hall physically and sexually attacked him in the 

Georgia Diagnostic and Classification Prison, where Mr. Cassady was an inmate 

and Mr. Hall was a corrections officer.  The case proceeded to trial, and a jury 

found in favor of Mr. Cassady.  The jury awarded him $150,000 in compensatory 

damages and $50,000 in punitive damages.  The District Court rendered judgment 

in accordance with the jury’s verdict.     

Thereafter, Mr. Cassady moved the District Court to issue a writ of 

garnishment ordering the State of Georgia to redirect to him the funds he argues 

are due to be paid to Mr. Hall under Georgia’s General Liability Agreement 

(“GLA”), which he says gives state employees like Mr. Hall a right of 

Case: 18-10667     Date Filed: 06/15/2018     Page: 2 of 9 



3 
 

indemnification for judgments arising out of the performance of their official 

duties.  As statutory authority for the writ of garnishment, Mr. Cassady cited 28 

U.S.C. § 3205 or, alternatively, Federal Rule of Civil Procedure 69.1  Mr. Cassady 

argued that these federal sources authorize district courts to issue writs of 

garnishment.  Moreover, Mr. Cassady averred, Georgia has, in its Constitution, 

waived sovereign immunity in contract actions against the State; thus, because the 

GLA is a contract between the State and its employees, sovereign immunity is 

waived as to the garnishment of Mr. Hall’s contractual entitlement to 

indemnification.     

The District Court denied the motion on the ground that Georgia has not 

waived sovereign immunity with respect to garnishment actions, and, alternatively, 

that Mr. Hall’s indemnification rights (if any) under the GLA do not constitute a 

                                           
1 In relevant part, § 3205 states:    
 
A court may issue a writ of garnishment against property (including nonexempt 
disposable earnings) in which the debtor has a substantial nonexempt interest and 
which is in the possession, custody, or control of a person other than the debtor, in 
order to satisfy the judgment against the debtor.  

 
Id. § 3205(a).  Federal Rule of Civil Procedure 69 states: 

 
A money judgment is enforced by a writ of execution, unless the court directs 
otherwise. The procedure on execution—and in proceedings supplementary to and 
in aid of judgment or execution—must accord with the procedure of the state 
where the court is located, but a federal statute governs to the extent it applies.  

Fed. R. Civ. P. 69(a). 
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“property interest” as that term is defined under § 3205.  Mr. Cassady timely 

appealed.   

II. 

We review the District Court’s legal conclusions de novo.  E.g., Mitchell v. 

Farcass, 112 F.3d 1483, 1486 (11th Cir. 1997).  The Eleventh Amendment of the 

United States Constitution bars suits against states in federal court unless a state 

has waived its sovereign immunity or Congress has abrogated it.  Nichols v. Ala. 

State Bar, 815 F.3d 726, 731 (11th Cir. 2016) (per curiam).  This bar includes state 

agencies and other arms of the state.2  Robinson v. Ga. Dep’t of Transp., 966 F.2d 

637, 638–40 (11th Cir. 1992).  With respect to congressional abrogation, a federal 

statute will not be read to abrogate a state’s sovereign immunity unless Congress 

has made its intention to do so “unmistakably clear” in the language of the statute.  

Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 242, 105 S. Ct. 3142, 3147 

(1985). 

As an initial matter, that Mr. Cassady sought garnishment in a document 

styled as a motion, rather than as a separate lawsuit naming the State of Georgia as 

a defendant, has no bearing on the sovereign immunity inquiry.  The Eleventh 

Amendment extends only to “suits in law or equity.”  (Emphasis added).  

However, the Supreme Court has instructed us to eschew a formalistic reading of 
                                           

2 In his brief, Mr. Cassady does not argue that GDAS, a state agency, is not an arm of the 
State. 
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the term “suit” when considering whether the Eleventh Amendment protects its 

sovereign immunity.  Instead, we are to look to “the essential nature and effect of 

the proceeding.”  Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 277, 117 S.  

Ct. 2028, 2038 (1997) (quotation omitted).  Long ago, Chief Justice Marshall 

elaborated on this inquiry.  He remarked: “What is a suit?  We understand it to be 

the prosecution, or pursuit, of some claim, demand, or request.”  Cohens v. 

Virginia, 19 U.S. (6 Wheat.) 264, 407 (1821).   

In the action below, Mr. Cassady sought an order from the District Court 

under the auspices of federal law requiring the State of Georgia to redirect money 

to him that it would otherwise pay to Mr. Hall, in accordance with a contract under 

Georgia law to which Mr. Cassady was not a party.  And the District Court would 

do this although the State of Georgia was not a party to Mr. Cassady’s suit against 

Mr. Hall.  In form and function, the “essential nature and effect” of the motion was 

to coerce the State to alter the terms of its contract with Mr. Hall so that it paid 

money it owed him to Mr. Cassady instead.  This is certainly “prosecution . . . of 

some claim, demand, or request.”  Hence, the motion falls within the Eleventh 

Amendment’s embrace.3            

                                           
3 In Carpenters Pension Fund of Baltimore, Md. v. Md. Dep’t of Health & Mental 

Hygiene, 721 F.3d 217 (4th Cir. 2013), the Fourth Circuit addressed the question of whether a 
motion for a writ of garnishment brought in federal court under Rule 69 (by way of Maryland 
“practice and procedure”) to attach the property of a state to satisfy a debt was a “suit” under the 
Eleventh Amendment.  The Court concluded that the motion fell within the Eleventh 
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Accordingly, Georgia is immune from such actions unless it has given 

federal courts permission to entertain garnishment actions against it.  It has not 

done so.  Under the Georgia Constitution, the State’s sovereign immunity “can 

only be waived by an Act of the General Assembly which specifically provides 

that sovereign immunity is thereby waived and the extent of such waiver.”  Ga. 

Const. art. I, § II.  There is no act that expressly waives Georgia’s immunity to the 

type of garnishment Mr. Cassady seeks.4  The only Georgia statute authorizing 

garnishment of State funds permits garnishments to recover “[m]oney due officials 

or employees of a municipal corporation or county of this state or of the state 
                                           
 
Amendment’s definition of “suits in law or equity,” and thus that the District Court lacked 
jurisdiction to issue the writ.  Id. at 225–26.   

In reaching this conclusion, the Court noted that the motion was identical to an 
adversarial lawsuit against the State in both procedural and substantive aspects.  Procedurally, 
the Court explained that a writ of garnishment “resembles a conventional ‘suit’” in that it 
“commences upon the issuance of a writ, at which point the garnishee must file an answer 
admitting or denying indebtedness and asserting any applicable defenses” within the same 
timeframe as “with answering a complaint in a civil action.”  Id. at 223 (citations omitted).  
Further, a proposed “garnishee who fails to file an answer to the writ risks default judgment.”  Id.  
Moreover, the Court observed, “the underlying garnishment action satisfies the substantive 
criteria of a ‘suit’ because it demands recovery from the state treasury.”  Id. at 224.  Thus, the 
Court remarked that it was “not surprising that Maryland courts have designated garnishment 
actions as separate cases, even though filed in the underlying action.”  Id. at 223 (quotation 
omitted).   

We agree with the Fourth Circuit’s approach, and we find that the garnishment motion 
requested in the instant case fits these criteria as well.  Like Maryland, Georgia treats a 
garnishment action “ancillary to the main action” as “a distinct suit against a separate party, and 
for an entirely new cause of action.”  Dent v. Dent, 45 S.E. 680, 680 (Ga. 1903).  And like in 
garnishment actions under Maryland law, Georgia would be required to respond to the 
application for a writ of garnishment or else default and be ordered to pay the funds to Mr. 
Cassady.   

4 In the District Court, the parties disagreed as to whether Mr. Hall is entitled to 
indemnification under the GLA in the first place.  Because we hold that the District Court lacked 
jurisdiction to issue the writ of garnishment, we state no view on this question of state law. 
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government, or any department or institution thereof, as salary for services 

performed for or on behalf of the municipal corporation or county of this state or 

the state, or any department or institution thereof.”  O.C.G.A. § 18-4-26(a) 

(emphasis added).  This statute makes no mention of ordering garnishment of state 

funds paid to a state employee under an indemnification agreement for the 

purposes of securing a third party’s judgment.   

Further, the statute restricts jurisdiction over such actions to “a court located 

in the county in which the warrant is drawn on the treasury of the government or in 

which the check is issued for the salary due the official or employee of the state or 

its political subdivisions.”  Id. § 18-4-26(b).  It says nothing about the federal 

courts; thus, even if the statute could be read to waive Georgia’s sovereign 

immunity for such purposes, it does not indicate that it waives the State’s 

immunity in federal court.  See Schopler v. Bliss, 903 F.2d 1373, 1379 (11th Cir. 

1990) (per curiam) (“Evidence that a state has waived sovereign immunity in its 

own courts is not by itself sufficient to establish waiver of Eleventh Amendment 

immunity from suit in federal court.”).  The same is true of Georgia’s waiver of its 

sovereign immunity in contract actions: this Court has already held that Georgia’s 

decision to allow contract actions against it in state court did not extend its waiver 

of sovereign immunity to contract suits in federal court.  Barnes v. Zaccari, 669 

F.3d 1295, 1308 (11th Cir. 2012).  
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Nor has Congress clearly abrogated Georgia’s immunity to garnishment 

actions.  28 U.S.C. § 3205, a provision in the Federal Debt Collection Procedures 

Act, authorizes only writs of garnishment sought by the United States to collect a 

judgment.  See 28 U.S.C. § 3001(a)(1) (stating that the chapter including § 3205 

“provides the exclusive civil procedures for the United States . . . to recover a 

judgment on a debt” (emphasis added)); see also § 3205(c)(3) (requiring the 

United States to serve the garnishee and the judgment debtor with a copy of the 

writ of garnishment in all garnishment applications brought under § 3205).  The 

United States is not a party to Mr. Cassady’s suit.  Therefore, by the plain terms of 

the statutory scheme of which it is part, § 3205 has no applicability to the instant 

case.  It thus cannot provide any basis for abrogation.  Neither can Federal Rule of 

Civil Procedure 69.  Rule 69 provides: 

A money judgment is enforced by a writ of execution, unless the court 
directs otherwise. The procedure on execution—and in proceedings 
supplementary to and in aid of judgment or execution—must accord 
with the procedure of the state where the court is located, but a federal 
statute governs to the extent it applies.  
 

Fed. R. Civ. P. 69(a). 

Here, no statute of the United States supplies authority for the District Court 

to order garnishment of indemnification funds paid by a state to its employees.  

Additionally, as discussed, Georgia law does not supply a “practice and procedure” 

that would afford the District Court a basis upon which to garnish the State as part 
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of its writ of execution.  And Rule 69 cannot provide a standalone basis for a writ 

of garnishment under such circumstances: the Rules Enabling Act expressly 

prohibits the Federal Rules of Civil Procedure from abridging, enlarging, or 

modifying any substantive rights.  28 U.S.C. § 2072.  This, of course, includes a 

state’s substantive rights vis-à-vis sovereign immunity.  Therefore, the District 

Court lacked jurisdiction to grant Mr. Cassady’s motion for garnishment.  If he is 

entitled to a lien of garnishment, Mr. Cassady must file an action in a Georgia 

court.  See O.C.G.A. § 18-4-26.      

 We accordingly affirm the District Court’s denial of the motion for 

garnishment.                

AFFIRMED. 
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FIRST DISTRICT COURT OF APPEAL 
STATE OF FLORIDA 

_____________________________ 
 

No. 1D17-765 
_____________________________ 

 
THE NATIONAL CENTER FOR 
CONSTRUCTION EDUCATION AND 
RESEARCH LTD., CORP., 
 

Appellant, 
 

v. 
 
ED CRAPO, as Alachua County 
Property Appraiser, 
 

Appellee. 
_____________________________ 

 
 
On appeal from the Circuit Court for Alachua County. 
Monica J. Brasington, Judge. 
 

June 13, 2018 
 
 
B.L. THOMAS, C.J. 
 

The National Center for Construction Education and 
Research, Ltd., appeals the trial court’s final judgment upholding 
Appellee’s denial of its application for exemption from ad valorem 
property taxes.  We affirm.  

I. Facts 

Appellant, a non-profit corporation registered under 
section 501(c)(3) of the Internal Revenue Code, is incorporated in 
Virginia and authorized as a foreign entity to do business in 
Florida. Appellant develops training materials for the 
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construction industry, with a stated purpose of assuring “that 
construction clients receive quality services and construction 
workers have rewarding, progressive careers.”  Appellant owns 
and holds its headquarters in a commercial multi-story office 
building on 3.32 acres of real property in Alachua County.   

In January 2015, Appellant attempted to file an application 
for a combined charitable and education exemption from 
ad valorem taxation of its 3.32-acre property.  After Appellee 
refused to accept an application claiming two exemptions, 
Appellant filed one application claiming a charitable exemption, 
and the following day filed another application claiming an 
education exemption.  Appellee denied both applications, and 
Appellant appealed those denials to the Alachua County Value 
Adjustment Board, under sections 196.011 and 196.193, Florida 
Statutes.  After the Value Adjustment Board upheld the denials, 
Appellant appealed those decisions to the circuit court, which 
upheld the decisions after a two-day bench trial.      

II. Analysis 

Statutes providing for an exemption to an ad valorem tax are 
strictly construed, and any ambiguity must be resolved against 
the claimed exemption.  Sowell v. Panama Commons, LP., 192 
So. 3d 27, 30 (Fla. 2016); Housing by Vogue, Inc. v. State, Dept. of 
Revenue, 403 So. 2d 478, 480 (Fla. 1st DCA 1981).  “‘The burden 
is on the claimant to show clearly any entitlement to tax 
exemption.’”  Id. (quoting Volusia Cty. v. Daytona Beach Racing 
and Recreational Facilities Dist., 341 So. 2d 498, 502 (Fla. 1976)).   

Property owned by “exempt entities” and used 
predominantly for “exempt purposes” is exempt from ad valorem 
taxation, to the extent of the exempt use.  § 196.192(2), Fla. Stat. 
(2015).  “Exempt uses” of property include property utilized for 
educational and charitable purposes.  § 196.012(1), Fla. Stat. 
(2015).  Florida Statutes do not define educational purposes, but 
section 196.198, the educational-property exemption statute, 
provides that “[e]ducational institutions [1] within this state and 

                                         
1 Section 196.012(5), Fla. Stat. (2015), defines educational 

institution:   
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their property used by them . . . exclusively for educational 
purposes are exempt from taxation.”  

A “charitable purpose” is defined in section 196.012(7), 
Florida Statues (2015) as a  

function or service which is of such a community service 
that its discontinuance could legally result in the 
allocation of public funds for the continuance of the 
function or service. It is not necessary that public funds 
be allocated for such function or service but only that 
any such allocation would be legal.   

Appellant argues that because it performs an educational 
function – a charitable purpose – and because the government 
spends tax dollars on education, Appellant is entitled to a tax 
exemption under section 196.012(7), Florida Statutes.   

In 1988, the Legislature amended section 196.192 to require 
that property used for exempt purposes be owned by an “exempt 
entity” in order to receive ad valorem tax exemption.  
Mastroianni v. Memorial Med. Ctr. of Jacksonville, Inc., 606 
So. 2d 759, 762-63 (Fla. 1st DCA 1992).  As a result, exemptions 
for educational uses of property are restricted to property owned 
by “educational institutions.”  See Metropolitan Dade Cty. v. 
Miami-Dade Cty. Cmty. College Found., Inc., 545 So. 2d 324, 326 
n.4 (Fla. 3d DCA 1989) (holding that to qualify for tax exemption 
under the pre-1988 language of section 196.192(1), applicants 
could claim exemption for educational use, regardless of the 
status of the owner, but under the revised language, property 
used for educational purposes would need to be owned by an 

                                                                                                               
(5) ‘Educational institution’ means a federal, state, 
parochial, church, or private school, college, or 
university conducting regular classes and courses of 
study required for eligibility to certification by, 
accreditation to, or membership in the State 
Department of Education of Florida, Southern 
Association of Colleges and Schools, or the Florida 
Council of Independent Schools . . . .  
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educational institution).2  Appellant is not an “educational 
institution” as defined by section 196.012(5), and therefore is not 
eligible to receive an exemption for the use of its property for 
“educational purposes.”3  Appellant argues, however, that 
because the government can spend tax dollars on education, 
“educational purposes” are also “charitable purposes,” if they are 
engaged in by a nonprofit entity, even if that entity is not 
accredited as an “educational institution” as defined in section 
196.012(5), Florida Statutes.   

Appellant’s interpretation would abrogate the accreditation 
requirements of section 196.012(5), Florida Statutes, as any 
nonprofit engaged in an educational function could receive a 
“charitable purposes” exemption, regardless of whether it is an 

                                         
2 Section 196.198, Florida Statutes (2015), contains 

additional support for the conclusion that entities claiming 
exemption for educational purposes must meet the “educational 
institution” criteria from section 196.012(5):   
 

Sheltered workshops providing rehabilitation and 
retraining of individuals who have disabilities and 
exempted by a certificate under s. (d) of the federal Fair 
Labor Standards Act of 1938, as amended, are declared 
wholly educational in purpose and are exempt from 
certification, accreditation, and membership 
requirements set forth in s. 196.012.  

 
(Emphasis added.)  By stating that sheltered workshops can 
receive an exemption for educational purposes without meeting 
the “educational institution” requirements, section 196.198 
indicates that those requirements are otherwise necessary for an 
applicant who uses property for educational purposes.   
 

3 On appeal, Appellant does not argue, as it did at trial, that 
it is an educational institution; rather, Appellant argues it 
performs a charitable function “because if [Appellant] did not 
provide its curriculum and industry credentialing in workforce 
education, the State of Florida legally could expend funds to 
develop curriculum and credentials.”  
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educational institution.  When a court interprets a statute, it 
must give full effect to all statutory provisions, and should avoid 
readings that would render part of a statute meaningless.  Velez 
v. Miami-Dade Cty. Police Dep’t, 934 So. 2d 1162, 1165 (Fla. 
2006).  We therefore do not agree with Appellant’s interpretation 
that “educational purposes” are “charitable purposes” if engaged 
in by a nonprofit entity, because such an interpretation would 
render meaningless the standards for educational institutions in 
section 196.198.  In addition, as noted above, we must interpret 
the statute to disfavor the exemption.   Therefore, the trial court 
correctly upheld the decision of the Value Adjustment Board, 
which upheld the denial of the claimed exemption.   

AFFIRMED.   

JAY and M.K. THOMAS, JJ., concur. 
 

_____________________________ 
 
Not final until disposition of any timely and 
authorized motion under Fla. R. App. P. 9.330 or 
9.331. 

_____________________________ 
 
 

D. Kent Safriet of Hopping, Green & Sams, P.A., Tallahassee, 
and Patrice Boyes of Patrice Boyes, P.A., Gainesville, for 
Appellant. 
 
John C. Dent and Jennifer A. McClain of Dent & McClain, 
Chartered, Sarasota, for Appellee.   
 



NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED

IN THE DISTRICT COURT OF APPEAL

OF FLORIDA

SECOND DISTRICT

CEDRIC RAYNARD STUBBS and )
DECHANTA CATRECIA STUBBS, )

)
Appellants, )

)
v. ) Case No.  2D17-1929

)
FEDERAL NATIONAL MORTGAGE )
ASSOCIATION; MULTIBANK 2009-1 )
RES-ADC VENTURE LLC; and )
WOODLAND ESTATES HOME AND )
PROPERTY OWNERS ASSOCIATION, )
INC., )

)
Appellees. )

)

Opinion filed June 13, 2018.

Appeal pursuant to Fla. R. App. P. 9.130
from the Circuit Court for Charlotte County; 
James R. Thompson, Senior Judge.

Cedric Raynard Stubbs and Dechanta 
Catrecia Stubbs, pro se.

Kathleen Angione of Kahane & Associates, 
P.A., Plantation, for Appellee Federal 
National Mortgage Association.

No appearance for Appellees Multibank 
2009-1 RES-ADC Ventures LLC and 
Woodland Estates Home and Property 
Owner's Association, Inc.

PER CURIAM.
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Cedric and Dechanta Stubbs appeal the trial court's "Final order denying 

defendant's motion to vacate and defendant's notice of objection," rendered May 2, 

2017.  The motion sought to vacate the "Final order granting second motion for writ of 

possession," rendered March 1, 2017.  Because we are without jurisdiction, we dismiss 

the appeal.  

The trial court entered a foreclosure judgment against the Stubbses.  We 

dismissed their subsequent appeal.  See Stubbs v. Fed. Nat'l Mortg. Ass'n., 210 So. 3d 

1286 (Fla. 2d DCA 2016) (table decision).  Federal National Mortgage Association 

(Fannie Mae) purchased the property at a judicial sale and obtained a certificate of title 

in August 2016.  Then, in January and, again, on March 1, 2017, the trial court entered 

separate orders granting Fannie Mae's petitions seeking issuance of a writ of 

possession.  Shortly after the entry of each order, the Stubbses filed motions to vacate 

and objections to issuance of the writ under Florida Rule of Civil Procedure 1.540.  In 

response, the trial court issued the May 2 order that is now before us. 

The March 1, 2017, order granting a writ of possession is an appealable, 

nonfinal order under Florida Rule of Appellate Procedure 9.130(a)(3)(C)(ii).  See 

Speedway SuperAmerica, LLC v. Tropic Enters., Inc., 966 So. 2d 1, 2 (Fla. 2d DCA 

2007) ("[A]n order directing the issuance of a writ of possession . . . is subject to 

interlocutory review as an order that determines 'the right to immediate possession of 

property.' " (quoting Fla. R. App. P. 9.130(a)(3)(C)(ii))).  

Instead of appealing that order, the Stubbses sought relief under rule 

1.540.  But, "rule [1.540(b)] does not . . . authorize a trial court to grant relief from a non-

final order."  Garcia v. Navy Fed. Credit Union, 224 So. 3d 339, 341 (Fla. 5th DCA 
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2017).  And although Florida Rule of Appellate Procedure 9.130(a)(5) provides that 

"[o]rders entered on an authorized and timely motion [under Florida Rule of Civil 

Procedure 1.540] are reviewable by the method prescribed by this rule," "[a]n order 

entered on a motion to vacate a non-final order . . . is not reviewable under [rule] 

9.130(a)(5)."  Bennett's Leasing, Inc. v. First St. Mortg. Corp., 870 So. 2d 93, 98 (Fla. 

1st DCA 2003).  Simply put, "a motion to vacate pursuant to [Florida Rule of Civil 

Procedure] 1.540(b) cannot be directed toward non-final orders such as the writ of 

possession."  Bryant v. Wells Fargo Bank, N.A., 182 So. 3d 927, 930 (Fla. 3d DCA 

2016); see also Hollifield v. Renew & Co., Inc., 18 So. 3d 616, 617 (Fla. 1st DCA 2009) 

("Rule 1.540 authorizes a trial court to grant relief 'from a final judgment, decree, order, 

or proceeding'–not from a non-final order . . . .").  Consequently, a rule 1.540 motion 

directed to a non-final order is improper and leaves us without jurisdiction to review the 

denial of the motion to vacate.  Bryant, 182 So. 3d at 930 ("[E]ven if the motion to 

vacate had been the proper procedural vehicle below, we are without jurisdiction to 

review the trial court's denial of that motion because it does not fall within the purview of 

appealable, non-final orders set forth in Rule 9.130(a)(3).").  

Furthermore, to invoke our jurisdiction to review a nonfinal order, an 

appellant must file a notice of appeal "within 30 days of rendition of the order to be 

reviewed."  Fla. R. App. P. 9.130(b).  This was not done.  The Stubbses filed their notice 

of appeal more than sixty days after rendition of the "Final order granting second motion 

for writ of possession."  Their rule 1.540(b) motion did not toll the time for taking an 

appeal, because "[a] motion under this subdivision does not affect the finality of a 

judgment or decree or suspend its operation."  Fla. R. Civ. P. 1.540(b); see, e.g., In re 

Guardianship of Schiavo, 792 So. 2d 551, 560 (Fla. 2d DCA 2001) (stating that a motion 
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under rule 1.540(b) "does not operate to stay a judgment"); Hatton v. Palm Beach 

County, 550 So. 2d 65, 66 (Fla. 2d DCA 1989) (stating that motions filed under rule 

1.540 "do not suspend rendition of the final judgment (and therefore do not toll the time 

for filing an appeal)"); cf. Richardson v. Watson, 611 So. 2d 1254, 1255 (Fla. 2d DCA 

1992) ("Unlike an authorized and timely motion directed to a final order, a motion for 

reconsideration or rehearing of a nonfinal order does not toll the time for filing a notice 

of appeal . . . .").  As a result, the "[f]ailure to file any notice within the 30-day period 

constitutes an irremediable jurisdictional defect.' "  First Nat'l Bank in Fort Myers v. Fla. 

Unemployment Appeals Comm'n, 461 So. 2d 208, 208 (Fla. 1st DCA 1984).

Based upon the foregoing, we dismiss the Stubbses' appeal.

Dismissed.

LaROSE, C.J., and SILBERMAN and ROTHSTEIN-YOUAKIM, JJ., Concur.
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PER CURIAM.

Appellant Eduardo Eduartez, defendant/mortgagor below, appeals a trial 

court order denying Eduartez’s rule 1.540 motion to vacate an earlier trial court 



order disbursing surplus funds – realized after a foreclosure sale of Eduartez’s 

condominium – to appellee Sunshores Condominium Association, Inc. 

(“Association”). Although the trial court, as a matter of statutory construction, 

incorrectly determined that the sixty-day window for subordinate lienholders to file 

claims for surplus proceeds commenced upon the clerk’s issuance of a Certificate 

of Title, rather than upon the foreclosure sale, we nevertheless affirm the trial 

court’s order denying Eduartez’s motion because the September 6, 2016 

disbursement order was merely erroneous rather than void.  

I. Relevant Facts and Procedural Background

A. The Final Judgment of Foreclosure

In March 2011, Eduartez executed and delivered to JPMorgan Chase Bank a 

promissory note secured by a mortgage on a residential condominium unit 

Eduartez owned in North Miami Beach. In 2014, Eduartez defaulted on his 

obligations, which led JP Morgan to file its mortgage foreclosure complaint in 

October 2014.  The complaint named Association as a subordinate lienholder by 

virtue of Association’s July 2014 lien for approximately $7,000 in unpaid 

assessments. Association answered JP Morgan’s foreclosure complaint and in its 

affirmative defenses alleged that, should the property be sold at a foreclosure 

sale, Association would be entitled to all surplus proceeds. In March 2015, Federal 

National Mortgage Association was substituted for JP Morgan as the plaintiff in 
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the foreclosure case, and it obtained a final foreclosure judgment on March 17, 

2016. 

 In relevant part, Paragraph 8 of the final judgment reads:

Jurisdiction. The Court retains jurisdiction of this action to enter 
further orders that are proper, including, without limitation, writs of 
possession and deficiency judgments.

IF THIS PROPERTY IS SOLD AT PUBLIC AUCTION, THERE 
MAY BE ADDITIONAL MONEY FROM THE SALE AFTER 
PAYMENT OF PERSONS WHO ARE ENTITLED TO BE PAID 
FROM THE SALE PROCEEDS PURSUANT TO THE FINAL 
JUDGMENT.

IF YOU ARE A SUBORDINATE LIEN HOLDER CLAIMING A 
RIGHT TO FUNDS REMAINING AFTER THE SALE, YOU 
MUST FILE A CLAIM WITH THE CLERK NO LATER THAN 
SIXTY (60) DAYS AFTER THE SALE. IF YOU FAIL TO FILE 
A CLAIM, YOU WILL NOT BE ENTITLED TO ANY 
REMAINING FUNDS. 

(Bold and all capital letters in original; underlining emphasis added).

 In the final judgment, the trial court set April 21, 2016, as the date of the 

foreclosure sale. 

B. The Foreclosure Sale

Due to a pending rehearing motion (ultimately denied by the trial court), the 

trial court cancelled the April 21, 2016 initial foreclosure sale and, on May 20, 

2016, the clerk rescheduled the foreclosure sale for June 21, 2016. Consistent with 
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the above-cited language appearing in paragraph 8 of the final judgment, the 

clerk’s notice of the rescheduled foreclosure sale contained the following notation:

ANY PERSON CLAIMING AN INTEREST IN THE SURPLUS 
FROM THE SALE, IF ANY, OTHER THAN THE PROPERTY 
OWNER AS OF THE DATE OF LIS PENDENS MUST FILE A 
CLAIM WITHIN 60 DAYS AFTER THE SALE.

(All capital letters in original; underlining emphasis added).

The foreclosure sale occurred on June 21, 2016. In conformity with section 

45.031(4) of the Florida Statutes, the clerk, on June 24, 2016, issued a Certificate 

of Sale informing that the property was sold to third-party purchaser Degel, LLC 

(“Degel”) for $116,100 at the June 21, 2016 foreclosure sale.   

C. The Certificates of Title and Disbursements

Having received no objections to the sale within ten days after the filing of 

the Certificate of Sale, the clerk, pursuant to section 45.031(5), issued the 

Certificate of Title on July 8, 2016. Also on July 8, 2016, in conformity with 

section 45.031(7), the clerk issued the Certificate of Disbursements, identifying a 

surplus realized by the foreclosure sale in the amount of $41,578.63. As required 

by section 45.031(7)(b), the Certificate of Disbursements contained the 

following instructions to Association:

IF YOU ARE A PERSON CLAIMING A RIGHT TO FUNDS 
REMAINING AFTER THE SALE, YOU MUST FILE A CLAIM 
WITH THE CLERK NO LATER THAN 60 DAYS AFTER THE 
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SALE. IF YOU FAIL TO FILE A CLAIM, YOU WILL NOT BE 
ENTITLED TO ANY REMAINING FUNDS. AFTER 60 DAYS, 
ONLY THE OWNER OF RECORDS [sic]1 AS OF DATE OF THE 
LIS PENDENS MAY CLAIM THE SURPLUS. 

(All capital letters; underlining emphasis added).

On July 26, 2016, the clerk issued a Corrected Certificate of Disbursements 

correcting the amount of disbursements to the mortgagee, resulting in an adjusted 

surplus amount of $41,569.05. This Corrected Certificate of Disbursements 

contained the same instructions to Association – in all capital letters – as in the 

initial Certificate of Disbursements. 

D. Disbursement Motions and the Disbursement Order

Notwithstanding the language contained in (i) the final judgment, (ii) the 

clerk’s notice of sale, and (iii) the Certificate of Disbursements, Association did 

not file a claim for the surplus funds within sixty days of the June 21, 2016 

foreclosure sale (i.e., on or before August 20, 2016). Rather, on August 25, 2016, 

sixty-five days after the foreclosure sale, the third-party purchaser, Degel, filed a 

motion requesting the court to disburse $31,087.58 to Association.2 It was not until 

1 Section 45.032(1)(a) defines the term “owner of record” as the person appearing 
to own the property being foreclosed upon on the date of the filing of the lis 
pendens. In this case, Eduartez was the “owner of record,” and when we use this 
term with respect to this case’s specific facts, we are referring to Eduartez.

2 As discussed in footnote 13, infra, neither the relevant statutes nor the standard 
form foreclosure judgment adopted by the Florida Supreme Court contemplate 
surplus proceeds claims filed by parties other than subordinate lienholders and the 
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September 1, 2016 – seventy-two days after the foreclosure sale – that Association 

filed its own motion seeking a portion of the surplus. In this September 1, 2016 

motion, Association asserted it was owed $31,982.30, inclusive of Association 

maintenance fees, interest, late fees and attorney’s fees. 

The record reflects that, on September 6, 2016, the trial court held, on its 

uniform motion calendar, a non-evidentiary hearing on the two disbursement 

motions, and that Eduartez’s counsel appeared telephonically at this hearing. There 

is no transcript of this hearing. After the hearing, the trial court entered its 

September 6, 2016 order directing the clerk to disburse $32,601.05 of the surplus 

funds to Association’s counsel (“the September 6, 2016 disbursement order”). 

Eduartez filed no rehearing motion directed toward the September 6, 2016 

disbursement order, nor did Eduartez appeal this order.3 

E. Surplus Trustee Petition and Resulting “Agreed” Order

Several months later, on February 23, 2017, in an effort to disburse the 

remaining $8,938.00 in surplus proceeds being held by the clerk,4 the clerk, 

owner of record. Indeed, Degel’s disbursement motion did not seek to have any 
surplus proceeds disbursed to it. Rather, Degel’s August 25, 2016 motion sought to 
have the surplus proceeds disbursed to Association, presumably in response to an 
August 22, 2016 demand from Association’s counsel claiming Degel owed 
Association $31,087.58 for Eduartez’s unpaid fees.

3 While not relevant to our holding, it bears noting that Eduartez’s counsel filed an 
affidavit asserting he never received a copy of the September 6, 2016 disbursement 
order.
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pursuant to section 45.032(3)(c), appointed a surplus trustee to locate the 

property’s owner of record.  On March 3, 2017, the surplus trustee filed its petition 

in the circuit court, indicating that it had located the owner of record (Eduartez) 

and recommending that the $8,938.00 in surplus proceeds held by the clerk (minus 

its statutory fees pursuant to section 45.034(7)) be distributed to Eduartez via his 

legal counsel.

Presumably to avoid his having to pay the approximately $536 in statutory 

fees due to the surplus trustee, Eduartez, through counsel, objected to the 

appointment of the surplus trustee and the surplus trustee’s petition. Nothing, 

however, in Eduartez’s objection challenged the September 6, 2016 disbursement 

order. Ultimately, the trial court entered a May 15, 2017 “agreed” order 

authorizing the disbursement of the $8,938.00 remaining surplus proceeds, minus 

the surplus trustee’s fee and allowable clerk’s fee, to Eduartez. 

F. Eduartez’s Rule 1.540(b)(4) Motion and the Order on Appeal

Three days after the entry of this May 15, 2017 “agreed” disbursement 

order, Eduartez filed a Florida Rule of Civil Procedure 1.540(b)(4) motion 

challenging, for the first time, the September 6, 2016 disbursement order. In his 

4 This $8,938.00 sum should represent the difference between the amount 
identified in the Corrected Certificate of Disbursements, $41,569.05, and 
$32,601.05, the amount the trial court ordered disbursed to Association’s counsel 
in the September 6, 2016 disbursement order. There appears to be a thirty dollar 
math error.
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rule 1.540 motion, Eduartez asserted that the trial court was without subject matter 

jurisdiction to entertain either Degel’s August 25, 2016 disbursement motion or 

Association’s September 1, 2016 disbursement motion, because neither 

motion was filed within sixty days of the June 21, 2016 foreclosure sale. Eduartez 

argued (as he does on appeal) that the September 6, 2016 disbursement order is 

therefore void. 

On May 30, 2017, the trial court conducted a hearing on Eduartez’s rule 

1.540 motion. At the hearing, the parties presented the trial court with two 

competing district court of appeal opinions regarding when the sixty-day period 

commences for a junior lienholder to file a claim for surplus proceeds: (i) Straub v. 

Wells Fargo Bank, N.A., 182 So. 3d 878, 881 (Fla. 4th DCA 2016) (holding that 

the sixty-day period commences when the clerk issues and files the Certificate of 

Title), and (ii) Bank of N.Y. Mellon v. Glenville, 215 So. 3d 1284, 1286 (Fla. 2nd 

DCA 2017) (holding that the sixty-day period commences on the date of the 

foreclosure sale). After the May 30, 2017 hearing, the trial court, relying upon and 

citing the Straub decision, concluded that the Association’s disbursement motion 

was timely and entered the order on appeal denying Eduartez’s rule 1.540 motion.5 

Eduartez timely appealed this order.

5 Because the trial court determined that Association’s disbursement motion was 
timely filed, the trial court obviously did not reach the jurisdictional/voidness issue 
raised in Eduartez’s Rule 1.540(b)(4) motion.  
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II.   Standard of Review

A trial court’s denial of a rule 1.540 motion is generally reviewed for an 

abuse of discretion. Foche Mortg., LLC v. CitiMortgage, Inc., 163 So. 3d 525, 526 

(Fla. 3d DCA 2015). When, however, our review turns either on a purely legal, 

statutory construction or voidness issue, we review the rule 1.540 order de novo.   

Metcalfe v.  Lee, 952 So. 2d 624, 627-28 (Fla. 4th DCA 2007) (statutory 

construction); see also State Farm Mut. Auto. Ins. Co. v. Statsick, 231 So. 3d 528, 

531 (Fla. 2d DCA 2017) (voidness). 

III. Analysis

A. Introduction

Eduartez argues that Association’s September 1, 2016 disbursement motion 

was filed outside the statutorily prescribed, sixty-day time period that commenced 

with the June 21, 2016 foreclosure sale. Association argues that the sixty-day 

period commenced not upon the foreclosure sale date, but rather, upon the clerk’s 

July 8, 2016 issuance and filing of the Certificate of Title; and because 

Association’s motion was filed fifty-five days after the clerk issued and filed the 

Certificate of Title, its motion was timely filed. 

This issue has recently been decided by two of our sister courts in 

conflicting opinions. The Fourth District concluded that the sixty-day period starts 

when the clerk issues and files the Certificate of Title. Straub, 182 So. 3d at 881. 
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Subsequently, the Second District concluded that this sixty-day period starts on the 

date of the foreclosure sale. Glenville, 215 So. 3d at 1286.6  The trial court adopted 

the Fourth District’s reasoning in Straub. For the reasons outlined below, we agree 

with the decision reached by the Second District in Glenville.  

B. Text of Relevant Statutory Provisions

The Florida Statutes prescribe a very specific procedure for foreclosure sales 

and the disbursement of proceeds generated from foreclosure sales. The relevant 

procedures are codified in section 45.031, and incorporated into the Florida 

Supreme Court-promulgated final foreclosure judgment form, Form 1.996.7 As 

6 On September 5, 2017, the Florida Supreme Court accepted conflict jurisdiction 
of Straub and Glenville in case number SC17-954. Neither of the parties in this 
case has asked us to abate our adjudication pending the Florida Supreme Court’s 
decision. Because the panel is affirming based on the voidness/jurisdictional issue 
(see section III. D., infra), we ordinarily would not reach the statutory construction 
issue. See PDK Labs., Inc. v. U.S. Drug Enf’t Admin., 362 F. 3d 786, 799 (D.C. 
Cir. 2004) (“[T]he cardinal principle of judicial restraint [is] if it is not necessary to 
decide more, it is necessary not to decide more[.]”) (Roberts, J., concurring in part 
and concurring in judgment). We decide the issue, though, to provide precedent in 
the District. Although it has preliminarily accepted jurisdiction to resolve the 
apparent conflict between Straub and Glenville, it is not a sure bet that the Florida 
Supreme Court will decide the timeliness issue. On occasion, even after merits 
briefing and oral argument, our Supreme Court has dismissed a case, concluding 
that its initial jurisdiction determination was improvident. See e.g. Yee v. State, 
214 So. 3d 540 (Fla. 2017).

7 In 2006, the Florida Legislature amended section 45.031(1) to, among other 
things, require every foreclosure judgment to contain specific language regarding 
the process by which a subordinate lienholder could claim an entitlement to any 
surplus proceeds realized at a foreclosure sale. This language included the sixty-
day time period at issue in this case. Ch. 06-175, § 1 at 1, Laws of Fla.  In 2010, 
the Florida Supreme Court amended its standard Final Judgment of Foreclosure 
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with any case involving statutory construction, our goal is to identify the 

Legislature’s intent, and our inquiry begins by consulting the plain meaning of the 

relevant statute’s text.   Hardee Cty. v. FINR II, Inc., 221 So. 3d 1162, 1165 (Fla. 

2017). 

Section 45.031(1)(a) requires that, in each final foreclosure judgment, the 

trial court “shall direct the clerk to sell the property at public sale on a specified 

day that shall be not less than 20 days or more than 35 days after the date” the 

judgment is entered. § 45.031(1)(a), Fla. Stat. (2016) (emphasis added).8 As 

mentioned previously, section 45.031(1)(a) also requires the final foreclosure 

judgment to contain, in conspicuous type, specific instructions to subordinate 

Form (Form 1.996) to, among other things, incorporate the sixty-day time period 
into that portion of the form foreclosure judgment governing the trial court’s 
retained jurisdiction over the matter.  In Re Amendments to the Florida Rules of 
Civil Procedure, 44 So. 3d 555, 558, 563 (Fla. 2010).  In this 2010 opinion, our 
Supreme Court also adopted a new Form 1.996(b), creating a standard motion to 
cancel and reschedule a foreclosure sale. Id. at 564. Hence, the Final Judgment of 
Foreclosure Form was renumbered as Form 1.996(a). Id. at 561. In 2014, our 
Supreme Court adopted a new foreclosure judgment form for use when the 
judgment also reestablishes a lost note; this new form was numbered as Form 
1.996(b) and the previously adopted motion to cancel and reschedule foreclosure 
sale was renumbered as Form 1.996(c). In Re Amendments to Florida Rules of 
Civil Procedure, 153 So. 3d 259 (Fla. 2014).

8 Form 1.996(a) effectuates this statutory provision in its paragraph captioned, 
“Sale of Property,” which includes a specific foreclosure sale date and the location 
of the foreclosure sale. Paragraph 4 of the March 17, 2016 final foreclosure 
judgment entered by the trial court in this case is virtually identical to the “Sale of 
Property” paragraph of Form 1.996(a). 
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lienholders claiming an entitlement to any surplus funds realized at the foreclosure 

sale:  

IF THIS PROPERTY IS SOLD AT PUBLIC AUCTION, THERE 
MAY BE ADDITIONAL MONEY FROM THE SALE AFTER 
PAYMENT OF PERSONS WHO ARE ENTITLED TO BE PAID 
FROM THE SALE PROCEEDS PURSUANT TO THE FINAL 
JUDGMENT. 

IF YOU ARE A SUBORDINATE LIEN HOLDER CLAIMING A 
RIGHT TO FUNDS REMAINING AFTER THE SALE, YOU MUST 
FILE A CLAIM WITH THE CLERK NO LATER THAN SIXTY 
(60) DAYS AFTER THE SALE. IF YOU FAIL TO FILE A CLAIM, 
YOU WILL NOT BE ENTITLED TO ANY REMAINING FUNDS.9 

(All capital letters in original; underlining emphasis added).

Section 45.031(2) requires the publication of the notice of sale once a week 

for two consecutive weeks in a newspaper of general circulation. The published 

notice must contain, among other things, “[a] description of the property to be 

sold,”10  [t]he time and place of the sale,”11 and “[a] statement that any person 

claiming an interest in the surplus from the sale, if any . . . must file a claim within 

9 Both Form 1.996(a) and paragraph 8 of the March 17, 2016 foreclosure judgment 
include this statutorily required language in that portion of the final judgment 
relating to the trial court’s continuing jurisdiction in the case. See section I. A., 
supra.

10 § 45.031(2)(a), Fla. Stat. (2016).

11 § 45.031(2)(b), Fla. Stat. (2016). (Emphasis added.)
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60 days after the sale.”12   Next, section 45.031(3) requires “the sale . . . be 

conducted at public auction at the time and place set forth in the final judgment.” 

(Emphasis added). This section also requires that the successful high bidder post a 

deposit equal to five percent “[a]t the time of the sale.” Id. (Emphasis added.) 

Section 45.031(4) requires the clerk, “[a]fter a sale of the property” to “promptly 

file a certificate of sale and serve a copy of it on each party. . . .”  Id. (Emphasis 

added.)

Section 45.031(5) requires the clerk to file a Certificate of Title “[i]f no 

objections to the sale are filed within 10 days after filing the certificate of sale. . . 

.” (Emphasis added.) Section 45.031(6) requires the clerk to record the Certificate 

of Title and states that “title to the property shall pass to the purchaser named in 

the certificate” of title when the clerk files same. 

   Section 45.031(7)(a) requires the clerk, “on filing a certificate of title,” to 

disburse the sales proceeds and file a Certificate of Disbursements outlining how 

the sales proceeds have been disbursed, including any surplus retained by the clerk. 

Finally, section 45.031(7)(b) requires the Certificate of Disbursements to contain 

the following notation in all capital letters, immediately following the section 

outlining any surplus funds:

12 § 45.031(2)(f), Fla. Stat. (2016). (Emphasis added.)
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IF YOU ARE A PERSON CLAIMING A RIGHT TO FUNDS 
REMAINING AFTER THE SALE, YOU MUST FILE A CLAIM 
WITH THE CLERK NO LATER THAN 60 DAYS AFTER THE 
SALE. IF YOU FAIL TO FILE A CLAIM, YOU WILL NOT BE 
ENTITLED TO ANY REMAINING FUNDS. AFTER 60 DAYS, 
ONLY THE OWNER OF RECORD AS OF THE DATE OF THE 
LIS PENDENS MAY CLAIM THE SURPLUS.

§ 45.031(7)(b), Fla. Stat. (2016). (Emphasis added.) 

C. Statutory Construction Discussion

As is apparent from the relevant provisions of section 45.031, the 

foreclosure sale is an event separate, apart, and distinct from the clerk’s issuance of 

a Certificate of Title. The “sale” is the public auction of the property, occurring on 

the date, at the place, and in the manner set forth in the foreclosure judgment, and 

as noticed for two consecutive weeks in the notice of sale. The clerk’s issuance of 

the Certificate of Title is a ministerial act undertaken by the clerk at least ten days 

following the sale, assuming no objections to the sale have been filed; it is an 

altogether distinct event from the foreclosure sale.  Critically, each and every 

reference in section 45.031 as to when subordinate lienholders are required to file a 

claim to surplus proceeds relates to the sixty-day period after the “sale.” 

Conversely, the statute contains no such reference to the sixty-day period 

commencing with the clerk’s issuance of the Certificate of Title.  Had the 

Legislature intended for the sixty-day period to commence with the clerk’s 

issuance of the Certificate of Title, it certainly could have drafted section 45.031 to 
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accomplish such intent. Rather, employing plain language, the Legislature defined 

the contours of the sixty-day period to commence with the sale, and we are 

constrained by that language. Akerman Senterfitt & Eidson, P.A. v. Value 

Seafood, Inc., 121 So. 3d 83, 86 (Fla. 3d DCA 2013) (“When a statute is clear and 

unambiguous, courts will not look behind the statute’s plain language for 

legislative intent or resort to rules of statutory construction to ascertain intent.”).  

Based on our de novo review of the text of the relevant statutory provisions, 

we are unable to conclude, as did the Fourth District and the trial court, that 

in section 45.031, the Legislature’s use of the word “sale” means anything but the 

foreclosure sale. We agree with the Second District that a subordinate lienholder 

must file a claim for surplus funds no later than sixty days following the 

foreclosure sale. Glenville, 215 So. 3d at 1286; Dever v. Wells Fargo Bank Nat’l 

Ass’n, 147 So. 3d 1045, 1047 (Fla. 2d DCA 2014); Mathews v. Branch Banking & 

Trust Co., 139 So. 3d 498, 500-01 (Fla. 2d DCA 2014). We therefore conclude that 

the trial court erred by determining that Association’s disbursement motion was 

timely.13 

We certify conflict with Straub. 

13 As referenced in footnote 2, supra, on August 25, 2016 – sixty-five days after 
the foreclosure sale – third-party purchaser Degel filed its own disbursement 
motion. Because Degel filed its motion more than sixty days after the foreclosure 
sale, Degel’s motion also was untimely. We need not, and therefore do not, reach 
the issue of whether Degel’s motion was cognizable.
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D. Voidness/Jurisdiction Discussion

Notwithstanding our determination that the trial court erred in construing the 

relevant portions of chapter 45, we nevertheless affirm the trial court’s denial of 

Eduartez’s rule 1.540 motion under the “Tipsy Coachman” rule. See Dade Cty. 

Sch. Bd. v. Radio Station WQBA, 731 So. 2d 638, 644 (Fla. 1999) (“[I]f a trial 

court reaches the right result, but for the wrong reasons, it will be upheld if there is 

any legal basis which would support the judgment in the record.”).

To come within the limited remedy provided by rule 1.540, Eduartez 

contends that the September 6, 2016 disbursement order was void because the 

court lacked jurisdiction. See generally Balmoral Condo. Ass’n v. Grimaldi, 107 

So. 3d 1149, 1152 (Fla. 3d DCA 2013). Eduartez is incorrect. The trial court had 

continuing jurisdiction to determine who was entitled to receive the undistributed 

proceeds of the foreclosure sale. Among other things, the trial court had 

jurisdiction to determine who the owner of record was, whether a trustee needed to 

be appointed, whether the trustee was entitled to a percentage of the proceeds, 

whether the proceeds had been assigned or transferred; and then to disburse the 

proceeds to different parties accordingly. See, e.g., §§ 45.032, 45.033, Fla. Stat. 

(2016). That the trial court might have disbursed the proceeds to the wrong person 

would not mean the trial court lacked jurisdiction, but simply that the trial court 
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committed reversible error. Rule 1.540 is unavailable to remedy legal error. 

Theodorides v. Theodorides, 201 So. 3d 141, 143-44 (Fla. 3d DCA 2015). 

In summary, simply because the September 6, 2016 disbursement order was 

contrary to law because the disbursement motions were untimely filed, such legal 

error rendered the resulting September 6, 2016 disbursement order erroneous, but 

not void. The trial court did not lack subject matter jurisdiction over the issue. 

Therefore, the September 6, 2016 disbursement order was not void, and we affirm 

the trial court’s decision to deny Eduartez’s rule 1.540 motion.

IV. Conclusion

 Pursuant to the relevant statutory provisions, we conclude that claims by 

subordinate lienholders to surplus funds generated from foreclosure sales must be 

filed within sixty days of the foreclosure sale.  We nevertheless affirm the trial 

court’s denial of Eduartez’s rule 1.540 motion because the trial court’s error in 

construing the relevant statutes rendered the September 6, 2016 disbursement order 

erroneous, but not void.

Affirmed. Conflict certified.

LOGUE and LINDSEY, JJ., concur.

SCALES, J., concurring in part and dissenting in part.

I wholeheartedly concur with the majority’s analysis of the statutory 

construction issue, and concur in the majority’s conclusion that the Second 
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District’s holding in Glenville is correct. I dissent, however, from section III. D. of 

the majority opinion that adjudicates, in the first instance, the issue of whether the 

September 6, 2016 disbursement order is void or merely erroneous. In my view, 

we should not decide this issue because the trial court never reached it, and the 

parties have not briefed the issue to us. Therefore, I would remand the case to the 

trial court to adjudicate, in the first instance, the voidness issue raised in Eduartez’s 

rule 1.540 motion. 
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WARNER, J. 
 
 After succeeding in obtaining an injunction against the appellee for 
violation of a non-compete agreement, appellant moved for attorney’s fees 
under the terms of the agreement.  The trial court denied the fees, refusing 
to enforce the attorney’s fee provision of the agreement.  At the hearing on 
appellant’s motion, the court found the agreement invalidly permitted the 
appellant to obtain a temporary injunction without posting a bond, noting 
the attorney’s fees provision was contained within the same paragraph as 
the impermissible “injunctive relief without the posting of a bond” 
language.  We reverse, because the attorney’s fees provision is enforceable. 
 
 Appellee Eric Larson, a licensed pharmacist, entered into an 
employment contract with the appellant, Premier Compounding 
Pharmacy, Inc.  The agreement contained sections prohibiting appellee 
from releasing or divulging appellant’s confidential information (Paragraph 



2 
 

9), a non-compete agreement (Paragraph 10), and an agreement to secure 
to the employer any developments or patents produced by the employee 
during the term of his employment (Paragraph 11).  Paragraph 12 of the 
agreement, entitled “Injunction without Bond,” allowed the appellant to 
obtain an injunction for a violation of paragraphs 9, 10, and 12 of the non-
compete agreement.  It also contained a provision for attorney’s fees, 
providing in part: 
 

[A] breach of the covenants contained in Paragraphs 9, 10 and 
12 of this Agreement will result in irreparable injury to 
Employer and the only appropriate remedy for such breach 
would be an injunction.  Thus, in the event there is a breach 
or threatened breach by the Employee of the provisions of 
paragraphs 9, 10 and 12, the Employer shall be entitled to 
seek and obtain injunctive relief without the posting of a bond 
to restrain the Employee from disclosing in whole or in part 
any confidential matters or from rendering service to any 
person, firm, corporation, association or other entity, or from 
claiming ownership to any invention or development or failing 
to provide further assurances, and the Employer will be 
entitled to reimbursement for all costs and expenses, 
including reasonable attorney’s fees (both at the trial and 
appellate levels) in connection therewith . . . . 
 

(emphasis added).  The agreement also contained a severability clause 
which stated: 
 

If any provision of this Agreement, the deletion of which would 
not adversely affect the receipt of any material benefit by or in 
favor of any party or substantially increase the burden of any 
party to this Agreement, shall be held to be invalid or 
unenforceable to any extent, the same shall not affect in any 
respect whatsoever the validity or enforceability of the 
remainder of this Agreement. 
 

 In 2015, appellant filed a complaint for injunctive relief, alleging that 
the appellee was discharged and then solicited one of appellant’s referring 
physicians.  It claimed appellee was employed with a local competitor as a 
pharmacist.  Appellant sought to enforce its non-compete restrictions 
through temporary and permanent injunctive relief, requesting attorney’s 
fees and costs, as well as monetary damages. 
 
 After a hearing, the court granted Premier temporary injunctive relief.  
Appellee appealed the temporary injunction, but he voluntarily dismissed 
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the appeal.  Appellee then moved for entry of final judgment, requesting 
the court to find that the non-compete provision was reasonable.  The 
court entered a final judgment of injunctive relief for appellant, reserving 
its jurisdiction to determine entitlement to attorney’s fees and costs. 
 
 Appellant moved for attorney’s fees and costs, arguing it was the 
prevailing party and entitled to fees under the employment agreement, 
particularly paragraph 12, and section 542.335, Florida Statutes (2016).  
Appellee contended that because paragraph 12 invalidly allowed the 
issuance of an injunction without bond, it was unenforceable under 
section 542.335(1)(j), Florida Statutes (2016).  He claimed that this would 
invalidate the entire paragraph, which should be severed from the 
employment agreement.  After a hearing, the trial court accepted appellee’s 
interpretation and denied the motion for attorney’s fees.  Appellant now 
appeals.  We review de novo a party’s entitlement to fees based on the 
interpretation of contractual provisions.  Carlin v. Javorek, 42 So. 3d 820, 
822 (Fla. 4th DCA 2010). 
 
 “As a general rule, contractual provisions are severable, where the 
illegal portion of the contract does not go to its essence, and, with the 
illegal portion eliminated, there remain valid legal obligations.”  Fonte v. 
AT&T Wireless Servs., Inc., 903 So. 2d 1019, 1024 (Fla. 2005).  While 
paragraphs within a contract may differ from individual provisions or 
phrases, we examine the contract as a whole to determine the parties’ 
intent.  Lalow v. Codomo, 101 So. 2d 390, 393 (Fla. 1958). 
 
 The essence of paragraph 12 is the employer’s entitlement to seek an 
injunction to prevent the employee from breaching the non-compete clause 
of the contract.1  Without the right to obtain an injunction to prevent the 
employee from working for a competitor, the employment agreement would 
never protect the employer from an employee who began working for a 
competitor or taking the employer’s customers and secrets.  The contract 
itself states that breach of the various agreements would constitute 
“irreparable injury” to the employer.  Although the paragraph specifies that 
the “Employer shall be entitled to seek and obtain injunctive relief without 
the posting of a bond to restrain the Employee,” the words “without the 
posting of a bond” can be eliminated, and valid legal obligations remain.  
While section 542.335(1)(j) provides a temporary injunction requires a 

                                       
1  While appellee also points to the caption of the paragraph of “Injunction without 
Bond” as reason to strike the entire provision, section 17 of the agreement 
provides that, “The captions used in this Agreement are solely for the convenience 
of the parties and are not used in construing this Agreement.”  Consistent with 
that term, we do not use the caption to construe the essence of the agreement. 
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bond, and a contractual provision waiving a bond will not be enforced, no 
bond is required for a permanent injunction.  Thus, the “no bond” 
requirement is very limited.  The appellant obtained a permanent 
injunction to secure its very important right to enforce the non-compete 
clause of the contract. 
 
 If paragraph 12 is invalid in its entirety because of the “no bond” 
requirement for a temporary injunction, then appellant would not be 
entitled to any injunction at all.  Yet, even appellee recognized that 
appellant could enjoin him from competition pursuant to the terms of the 
agreement, as appellee himself moved for the entry of a permanent 
injunction. 
 
 Moreover, the severance clause permits the remainder of the contract 
to stand if the “no bond” requirement is eliminated.  It provides that, “If 
any provision of this Agreement . . . shall be held to be invalid or 
unenforceable to any extent, the same shall not affect in any respect 
whatsoever the validity or enforceability of the remainder of this 
Agreement.”  (emphasis added).  Thus, because the extent of the 
unenforceability of the provision goes solely to the “no bond” requirement 
of the injunction, the remainder of the provision and the agreement is still 
enforceable, including the attorney’s fees provision. 
 
 In very similar factual circumstances, the court in Smart Pharmacy, Inc. 
v. Viccari, 213 So. 3d 986, 991-92 (Fla. 1st DCA 2016), reversed the denial 
of a temporary injunction which Smart Pharmacy sought to enforce a non-
compete agreement, remanding for entry of the injunction after the 
determination of an appropriate bond.  In a footnote, the court addressed 
the enforceability of the contractual provision which allowed the employer 
to seek a temporary injunction without bond, concluding that it did not 
invalidate the remaining provisions of the agreement: 
 

Although Viccari’s noncompete agreement provided that it 
could be enforced “without [Smart Pharmacy] having to post 
bond or other security,” this provision is unenforceable.  See 
§ 542.335(1)(j), Fla. Stat.  (“[T]he court shall not enforce any 
contractual provision waiving the requirement of an 
injunction bond or limiting the amount of such bond.”).  This 
provision does not, however, render the entire noncompete 
agreement unenforceable as Appellees contend.  First, the 
statute does not preclude the court from enforcing the 
agreement in its entirety, but rather only prohibits 
enforcement of the “contractual provision waiving the 
requirement of an injunction bond” (emphasis added).  
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Second, the noncompete agreement contained a severability 
clause providing that the invalidity of a provision of the 
agreement would not affect the validity and enforceability of 
the remainder of the agreement.  
 

Id. at 991 n.4 (italics original, bold emphasis added).  The court did not 
conclude that no injunction could issue, but simply required that a bond 
be issued prior to the entry of a temporary injunction. 
 
 In its written order denying the fees, the trial court cited only Vital 
Pharmaceuticals, Inc. v. Professional Supplements, LLC, 210 So. 3d 766 
(Fla. 4th DCA 2017).  The trial court’s reliance on Vital Pharmaceuticals to 
support the denial of fees is misplaced.  There, this court found that the 
defendants, former employees of the plaintiff employer were not entitled to 
an award of damages following the dissolution of a temporary injunction 
wrongfully entered against them.  Id. at 767-68.  The employer never 
posted a bond for its temporary injunction, and section 60.07, Florida 
Statutes, provided that “[i]n injunction actions, on dissolution, the court 
may hear evidence and assess damages to which a defendant may be 
entitled under any injunction bond, eliminating the necessity for an 
action on the injunction bond if no party has requested a jury trial on 
damages.”  Id.  We found the statute “presupposes the existence of a bond 
because an injunction order requires a bond under rule 1.610(b) and is 
subject to dissolution until a bond is posted.”  Id. at 768.  Thus, if a 
temporary injunction is wrongfully issued without a bond, then the party 
against whom the injunction is entered is not able to collect damages 
under a bond upon dissolution of the injunction.  Id. 
 
 The present case is distinguishable from Vital Pharmaceuticals.  There, 
the employee who succeeded in defeating the temporary injunction sought 
attorney’s fees pursuant to statute, not a contractual provision authorizing 
fees.  However, in this appeal, the party who successfully obtained a 
permanent injunction is seeking attorney’s fees.  Furthermore, appellant’s 
argument is based on the employment contract and the specific provision 
for attorney’s fees in the contract, not section 60.07, Florida Statutes. 
 
 Finally, we distinguish Place at Vero Beach, Inc. v. Hanson, 953 So. 2d 
773, 775 (Fla. 4th DCA 2007), which the appellee cites to argue that the 
severance “clause allow[ed] provisions, not portions of a provisions, of the 
Agreement to be severed.”  (emphasis in original).  In other words, he 
contends the court correctly struck the entirety of paragraph 12.  In 
Hanson, we found the trial court did not err by refusing to sever only 
portions of an arbitration clause and instead invalidating the entire 
arbitration provision.  Id.  We noted severance of individual parts of the 
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provision would be proper only if “there [was] no ‘interdependence between 
the arbitration clause and the remaining clauses of the agreement which 
would [require] the trial court to rewrite or ‘blue pencil’ the agreement.’”  
Id. at 775-76 (quoting Healthcomp Evaluation Serv. Corp. v. O’Donnell, 817 
So. 2d 1095, 1097 (Fla. 2d DCA 2002)).  In contrast, here, the severance 
clause permits severance of any provision only to the extent of its 
invalidity, which in this case is the “no bond” requirement.  There is no 
interdependence between the offending clause and the remaining 
provisions, either within paragraph 12 or other provisions in the 
agreement.  Thus, the trial court was not required to rewrite the agreement 
in any respect other than to eliminate the “no bond” requirement. 
 
 The trial court erred in denying the motion for attorney’s fees.  The 
provision of the agreement authorizing the award of fees for this 
permanent injunction, stipulated to by appellee, is not invalid.  We 
therefore reverse and remand for a hearing to determine the amount of 
fees. 
 
 Reversed and remanded for further proceedings. 
 
GROSS and TAYLOR, JJ., concur. 

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
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