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Third District Court of Appeal
State of Florida

Opinion filed July 26, 2017.
Not final until disposition of timely filed motion for rehearing.

________________

No. 3D14-758
Lower Tribunal No. 10-59832

________________

American Federated Title Corporation,
Appellant,

vs.

Allen Gross & Edith Gross,
Appellees.

An Appeal from the Circuit Court for Miami-Dade County, Marc 
Schumacher, Judge.

Arnstein & Lehr LLP, and Susan E. Trench and Franklin L. Zemel (Fort 
Lauderdale), for appellant.

Law Offices of Sheldon Zipkin, P.A., and Sheldon Zipkin, for appellees.

Before EMAS, LOGUE and SCALES, JJ. 

SCALES, J.

On Motion to Withdraw Previous Opinion



On April 8, 2015, this Court issued a per curiam affirmance of  the trial 

court’s dismissal, with prejudice, of Appellant American Federated Title 

Corporation’s claim for malicious prosecution and abuse of process against 

Appellees Allen Gross and Edith Gross. Like the trial court’s dismissal order, our 

affirmance cited to Wolfe v. Foreman, 128 So. 3d 67 (Fla. 3d DCA 2013). 

After denying American Federated’s post-opinion motions, this Court issued 

its mandate on May 29, 2015. Less than two months later, on July 15, 2015, the 

Fourth District Court of Appeal issued its opinion in Fischer vs. Debrincat, 169 So. 

3d 1204 (Fla. 4th DCA 2015). In Debrincat, our sister court declined to follow this 

Court’s decision in Wolfe, and certified conflict between the two cases. Fla. R. 

App. P. 9.030(a)(2)(A)(iv). On August 6, 2015, the non-prevailing party in 

Debrincat sought to invoke the Florida Supreme Court’s jurisdiction to resolve this 

conflict by filing a Notice of Discretionary Jurisdiction with the Supreme Court. 

 Shortly thereafter, on August 20, 2015, American Federated filed with this Court 

its motion to recall mandate pursuant to section 43.44 of the Florida Statutes and 

Florida Rule of Appellate Procedure 9.340(a) (section 43.44 and rule 9.340(a) 

provide a mechanism for a party to seek to have an appellate court recall its 

mandate, if the motion is made within 120 days of the issuance of a mandate).

We granted American Federated’s motion and recalled our May 29, 2015 

mandate pending the Florida Supreme Court’s jurisdictional determination (and, if 
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jurisdiction were accepted, merits determination) of the Debrincat case. The 

Florida Supreme Court accepted jurisdiction, and, on February 9, 2017, the Florida 

Supreme Court issued its opinion in Debrincat v. Fischer, 217 So. 3d 68 (Fla. 

2017), which disapproved of Wolfe v. Foreman, thereby vitiating this Court’s 

decision in the instant case. 

American Federated’s appeal to this Court was occasioned by the trial 

court’s March 10, 2014 dismissal, with prejudice, of American Federated’s claims 

against the appellees sounding in malicious prosecution and abuse of process. 

These claims were contained in counts IV and IX of American Federated’s August 

19, 2013 second amended complaint. The trial court’s reasoning, based on Wolfe 

v. Foreman, was that the litigation privilege barred American Federated’s action 

against the appellees.

Because the Florida Supreme Court in Debrincat has disapproved of  Wolfe 

v. Foreman, we grant American Federated’s motion, withdraw our April 8, 2015 

opinion, reverse the trial court’s March 10, 2014 dismissal order, and remand to 

allow appellees to file, within twenty days of our renewed mandate in this case, a 

renewed response to American Federated’s second amended complaint.

Motion to withdraw previous opinion granted; reversed and remanded with 

instructions consistent with this opinion.
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Third District Court of Appeal
State of Florida

Opinion filed July 26, 2017.
Not final until disposition of timely filed motion for rehearing.

________________

No. 3D16-555
Lower Tribunal No. 98-25644

________________

Lorenzo Camargo, et al.,
Appellants,

vs.

Prime West, Inc., et al.,
Appellees.

An Appeal from the Circuit Court for Miami-Dade County, Rosa I. 
Rodriguez, Judge.

Patterson & Sweeny, PL, and John H. Patterson, Jr., for appellants.

Perez & Rodriguez, P.A., and Javier J. Rodriguez, Johanna Castellon-Vega 
and Freddy X. Muñoz, for appellee Prime West, Inc.

Before LOGUE, SCALES, and LUCK, JJ. 

LOGUE, J.



Lorenzo and Ana Camargo appeal the trial court’s orders granting summary 

judgment in favor of Prime West, Inc., and denying the Camargos’ motion for 

rehearing or clarification.  Because claims remain unresolved in the trial court 

below, we dismiss for lack of jurisdiction.

In November 1998, the Camargos, owners of real property in Miami-Dade 

County, filed an action against adjoining landowner Prime West.  The Camargos 

sought declaratory relief and an implied grant of way of necessity as to the real 

property owned by Prime West.  Following a nonjury trial, the trial court entered a 

final judgment granting the Camargos declaratory relief by ordering Prime West to 

remove a fence that physically landlocked the Camargos’ property.  The trial court 

denied the Camargos’ claim for an implied grant of way of necessity.  This court 

affirmed the final judgment.  Prime West, Inc. v. Camargo, 906 So. 2d 1112 (Fla. 

3d DCA 2005).

In March 2006, the Camargos filed an amended motion for supplemental 

relief seeking money damages for the time periods both before and after the final 

judgment was entered based on Prime West’s failure to remove the fence.  In 

August 2015, Prime West moved for summary judgment with respect to any 

prejudgment damages.  
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The trial court entered summary judgment expressly denying the 

prejudgment damages.  Despite no ruling as to the post-judgment damages sought 

by the Camargos, an administrative stamp on the order stated the following:

THE COURT DISMISSES THIS CASE AGAINST 
ANY PARTY NOT LISTED IN THIS FINAL ORDER 
OR PREVIOUS ORDER(S).  THIS CASE IS CLOSED 
AS TO ALL PARTIES.

The Camargos filed a motion for rehearing or clarification.  The motion was 

denied without a hearing, and the order was stamped with the statement, “CLERK 

TO RECLOSE CASE IF POST JUDGMENT.”  This appeal followed.

We dismiss the Camargos’ appeal for lack of jurisdiction because the partial 

summary judgment granted in favor of Prime West is a nonfinal, nonappealable 

order.  Prime West’s motion for summary judgment concerned only the 

prejudgment damages sought by the Camargos in their amended motion for 

supplemental relief, and the trial court’s order ruled solely on that issue.  

Notwithstanding the language of the order’s administrative stamp, there remains a 

pending claim for post-judgment damages.  See, e.g., Northcutt v. Pathway Fin., 

555 So. 2d 368, 369-70 (Fla. 3d DCA 1989) (dismissing appeal because partial 

summary judgment is a nonfinal, nonappealable order); Raymond James & 

Assocs. v. Godshall, 851 So. 2d 879, 880-81 (Fla. 1st DCA 2003) (dismissing 

appeal as premature because related claims were pending, even though the order 

contained traditional language of finality); Behavioral Healthcare Options, Inc. v. 
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Charter Behavioral Health Sys. of Tampa Bay, Inc., 727 So. 2d 1135, 1136 (Fla. 

2d DCA 1999) (dismissing appeal and concluding an order of dismissal was 

nonfinal, nonappealable order because the dismissed claims were interrelated with 

two remaining claims).  The administrative stamp language alone is not enough to 

convert the order to a final, appealable order.     

Dismissed. 
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DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

 
DITECH FINANCIAL LLC, f/k/a GREEN TREE SERVICING LLC, 

Appellant, 
 

v. 
 

VELETTA M. WHITE, et al., 
Appellees. 

 
No. 4D16-3213 

 
[July 26, 2017] 

 
Appeal from the Circuit Court for the Seventeenth Judicial Circuit, Broward 

County; Joel T. Lazarus, Senior Judge; L.T. Case No. CACE15004127. 
 
Steven G. Hurley of Timothy D. Padgett, P.A., Tallahassee, for appellant. 
 
No appearance for appellees. 
 

METZGER, ELIZABETH A., Associate Judge. 
 

Ditech Financial, LLC, f/k/a Green Tree Servicing, LLC (“Bank”), appeals the 
final order of dismissal entered in favor of Valetta White (“Homeowner”).  The 
Bank asserts that the trial court improperly granted the Homeowner’s motion to 
dismiss the complaint for lack of subject matter jurisdiction.  We agree and 
reverse. 

 
The Homeowner executed a note and mortgage in favor of the lender.1  The 

note and mortgage were recorded in August 2006.  The Bank filed a mortgage 
foreclosure action against the Homeowner and others in March 2015, due to 
non-payment on the note (the “Foreclosure Action”).  The Courts of Inverrary 
Condominium Association, the homeowners’ association for the subject property 
(the “Association”), was a named defendant in the Foreclosure Action.  A month 
earlier, in February 2015, the Association recorded a lis pendens and filed a 
separate lien foreclosure action against the Homeowner.  The Bank was not a 
named party in the Association’s foreclosure action.2  In July 2015, a default 
was entered against the Homeowner in the Foreclosure Action.  On March 23, 
_____________________________________________________________________________________ 
1  The Homeowner did not challenge, either before the lower court or on appeal, the 
Bank’s standing to file the Foreclosure Action. 
 
2  The Association voluntarily dismissed its lien foreclosure action on May 8, 2015. 
 



2016, a Final Judgment of Foreclosure was entered against the Homeowner and 
all named defendants.  A foreclosure sale was set for April 27, 2016. 

 
On April 1, 2016, the Homeowner filed a pleading entitled “Verified Motion to 

Vacate Default, Dismiss Complaint for Lack of Subject Matter Jurisdiction, 
Vacate Judgment as Void” (the “Motion”).  The Motion primarily relied upon 
section 48.23(1)(d), Florida Statutes (2016).  Section 48.23(1)(d), Florida 
Statutes, provides in part that the recording of a notice of lis pendens 
“constitutes a bar to the enforcement . . . of all interests and liens . . . unrecorded 
at the time of recording the notice unless the holder of any such unrecorded 
interest or lien intervenes in such proceedings within 30 days after the recording 
of the notice.” (Emphasis added).  The Homeowner argued the trial court lacked 
subject matter jurisdiction over the Foreclosure Action inasmuch as the Bank 
improperly filed the Foreclosure Action versus intervening in the Association’s 
lien foreclosure action.  It was the Homeowner’s position that section 48.23(1)(d), 
Florida Statutes,  barred the Bank from separately filing the Foreclosure Action, 
and required the Bank to intervene in the Association’s lien foreclosure action to 
seek a foreclosure remedy against the Homeowner.  The lower court agreed with 
the Homeowner’s argument, granted the Motion, and dismissed the Foreclosure 
Action.3 

 
We conclude the trial court erred when it found the court lacked subject 

matter jurisdiction over the Foreclosure Action.  The lower court’s ruling was 
based upon a misinterpretation of section 48.23(1)(d), Florida Statutes.  Section 
48.23(1)(d), Florida Statues, only acts to preclude enforcement of liens 
unrecorded at the time a lis pendens is recorded.  It is undisputed that the Bank 
recorded its interest in the subject property years prior to the Association’s lis 
pendens filing/lien foreclosure action.  The Bank was free to separately file the 
Foreclosure Action.  The trial court did not lack subject matter jurisdiction. 
 

Based upon the foregoing, we reverse the trial court’s final order of dismissal 
and order vacating default, and remand for further proceedings consistent with 
this opinion.  
 
CIKLIN and KLINGENSMITH, JJ., concur. 
 

*            *            * 
 

Not final until disposition of timely filed motion for rehearing. 

_____________________________________________________________________________________ 
3  The order dismissing the Foreclosure Action for lack of subject matter jurisdiction 
also stated “the motion to vacate default must likewise be granted.”  It is clear the lower 
court vacated the default due to lack of subject matter jurisdiction versus any other 
finding. 



DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

 
H. GREGORY 1, INC. d/b/a HGREG.COM and/or d/b/a GREG.COM, 

Appellant, 
 

v. 
 

DAVID COOK, 
Appellee. 

 
No. 4D17-929 

 
[ July 26, 2017 ] 

 
Appeal of non-final order from the Circuit Court for the Seventeenth 

Judicial Circuit, Broward County; Marina Garcia Wood, Judge; L.T. Case 
No. 16-12008. 

 
Mark Atlas and Ryan Mosher of Litchfield Cavo, LLP, Fort Lauderdale, 

for appellant. 
 
No brief filed on behalf of appellee. 
 

MAY, J. 
 

The defendant appeals an order denying its motion to transfer venue.  
It argues the sales order agreement contained a mandatory venue clause, 
requiring the action against it to be brought in Miami-Dade County.  We 
agree and reverse and remand. 

 
The buyer of a used car sued the dealer for violation of the Florida 

Unfair and Deceptive Trade Practices Act, alleging the dealer in Broward 
County improperly charged a service fee without the required disclosure.  
The dealer moved to stay proceedings and compel arbitration, and 
separately moved to stay proceedings.  The trial court denied the motion 
to stay.  The dealer then moved for reconsideration, or in the alternative, 
to transfer venue.  The dealer relied on the following provision of the sales 
order agreement: 

 
Dealer and Purchaser hereby mutually agree that for any 
controversy, claim, suit, demand, counterclaim, cross claim, 
or third party complaint, arising out of, or relating to this 
Order of the parties’ relationship, including but not limited to 
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Purchaser’s efforts to purchase a vehicle (including obtaining 
financing for same) and to trade in a vehicle (whether 
statutory or otherwise and irrespective of whether the 
Necessary Approvals were obtained): 
 
. . . . 
 
(b) Venue shall lie exclusively in Miami-Dade County, 
Florida[.] 
 

The trial court denied the motion for reconsideration or in the alternative 
motion for transfer of venue without explanation.  The dealer now appeals. 
 

We have de novo review.  R.S.B. Ventures, Inc. v. Berlowitz, 201 So. 3d 
719, 720 (Fla. 4th DCA 2016) (citing Am. Boxing & Athletic Ass’n v. Young, 
911 So. 2d 862, 864 (Fla. 2d DCA 2005)). 

 
The venue clause in the sales order agreement employs the terms 

“exclusive” and “shall.”  It is mandatory in nature by the use of its terms.  
Such a provision “must be honored by the trial court in the absence of a 
showing that the clause is unreasonable or unjust.”  Michaluk v. Credorax 
(USA), Inc., 164 So. 3d 719, 722-23 (Fla. 3d DCA 2015).  Mere 
inconvenience or additional expense to an objecting party is not sufficient 
to warrant rejection of a mandatory venue clause.  Farmers Grp., Inc. v. 
Madio & Co., 869 So. 2d 581, 582-83 (Fla. 4th DCA 2004). 

 
The dealer argues the complaint fails to allege proper venue in Broward 

County.  The only exhibit attached to the complaint was the executed retail 
sales order that provided the dealer’s address in Doral, Florida.  That 
location is in Miami-Dade County.  It also contained the language quoted 
above.  The dealer points out that the buyer neither filed a motion or other 
documentation in opposition to the dealer’s motion to transfer venue nor 
argued against the motion. 

 
With nothing to show that the mandatory venue clause was 

unreasonable or unjust, and no apparent opposition to the motion to 
transfer, the trial court erred in denying the motion.  We therefore reverse 
and remand the case to be transferred to Miami-Dade County, Florida. 
 
 Reversed and Remanded. 
 
TAYLOR and FORST, JJ., concur. 

 
*            *            * 



3 
 

 
Not final until disposition of timely filed motion for rehearing.  
 



DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

 
TRANSCAPITAL BANK, a Florida bank; 

THE PALMS I OF VERO BEACH, LLC, a Florida limited liability 
company; LEONARD E. ZEDECK, an individual; and 

WILLIAM E. HIMES, an individual, 
Appellants, 

 
v. 
 

SHADOWBROOK AT VERO, LLC, a Florida limited liability company; 
JOHN Q. NAIMI a/k/a HOSSEIN MOH NAIMI, individually; 

DJS ENTERPRISES, LLC; and 
PALM BEACH GROUP INVESTMENT, INC., 

Appellees. 
 

No. 4D14-4650 
 

[July 26, 2017] 
 

Appeal and cross-appeal from the Circuit Court for the Nineteenth 
Judicial Circuit, Indian River County; Cynthia L. Cox, Judge; L.T. Case 
No. 312010CA073480. 

 
Hinda Klein of Conroy Simberg, Hollywood, for appellants.   
 
Richard H. Bergman and Harrison T. Bergman of Bergman & Jacobs, 

P.A., Hollywood, for appellant Transcapital Bank. 
 
Robin Bresky and Jonathan Mann of the Law Offices of Robin Bresky, 

Boca Raton, for appellees. 
 

GERBER, C.J. 
 

The seller of condominium units (and the seller’s related 
representatives) appeal from an order granting the buyer’s motion for new 
trial on the buyer’s claims for fraud (count I) and combined claim for 
conversion and civil theft (count II).  The seller and its representatives 
primarily argue that the trial court should have granted their motion for 
directed verdict on both counts.  We agree with the seller and its 
representatives, and therefore reverse for entry of judgment in their favor 
on both counts.  We also reverse for entry of judgment on the seller’s 
counterclaim for breach of guaranty against the buyer’s representative. 
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Procedural History 

 
This case arose from a transaction in which the buyer, co-plaintiff 

Shadowbrook, purchased 123 condominium units, out of a total of 164 
units in the project, from the seller, co-defendant Transcapital. 

 
To complete the purchase, Shadowbrook agreed to assume a prior 

owner’s loans on the 123 units totaling $10,934,700, in exchange for 
which Shadowbrook provided Transcapital a mortgage on the units. 

 
As part of the transaction, Transcapital also loaned Shadowbrook an 

additional $700,000 as a line of credit, of which $150,000 could be used 
for renovations and the remainder used for loan payments on the primary 
loan during the renovations. 

 
The note for the $700,000 loan was signed by Shadowbrook’s principal, 

co-plaintiff John Naimi, on behalf of co-plaintiffs DJS Enterprises and 
Palm Beach Group Investment. 

 
Naimi had agreed to the transaction following conversations with 

Transcapital’s president, co-defendant William Himes, and Transcapital’s 
general counsel, co-defendant Leonard Zedeck.  Naimi formed 
Shadowbrook just before the closing as the entity taking title to the units. 

 
As part of the transaction, Naimi gave Transcapital a personal guaranty 

in the amount of $1 million.  Another of Naimi’s companies, co-plaintiff 
DJS Enterprises, paid $8,500 for an appraisal fee. 

 
After the closing, Shadowbrook began renovating the units, but ran out 

of money.  Naimi went to Transcapital, which loaned him an additional 
$400,000, with a second mortgage on his Maryland home as collateral. 

 
Unfortunately, Shadowbrook and Naimi defaulted on the mortgages. 
 
Before Transcapital could sue Shadowbrook and Naimi for defaulting 

on the mortgages, Shadowbrook, Naimi, DJS Enterprises, and Palm Beach 
Group Investment sued Transcapital, Himes, and Zedeck.  In the operative 
complaint, all of the plaintiffs sued all the defendants for fraud (count I).   
Shadowbrook and Naimi also sued defendants Transcapital, Zedeck and 
Himes in the combined claim of conversion and civil theft (count II).  All of 
the plaintiffs also sued all of the defendants for breach of fiduciary duty 
(count III). 
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The plaintiffs’ fraud claim alleged that the plaintiffs were misled about 
the property’s value and the existence of an appraisal allegedly valuing the 
property at over $90,000 per unit, when, according to the plaintiffs, the 
units were worth substantially less.  The combined conversion and civil 
theft claim alleged that although an $8,500 appraisal fee was charged at 
the closing, no appraisal was performed.  The breach of fiduciary duty 
claim alleged that the defendants owed the plaintiffs a fiduciary duty based 
on the parties’ prior dealings in earlier transactions, and breached that 
fiduciary duty by misleading the plaintiffs into purchasing the 123 units. 

 
After the plaintiffs sued the defendants, Transcapital counterclaimed 

to foreclose on the mortgages and recover on Naimi’s personal guaranty. 
 

The Trial 
 
The case resulted in a multi-week jury trial on the plaintiffs’ claims and 

Transcapital’s counterclaim for Naimi’s alleged breach of the guaranty.  
The court also agreed to simultaneously consider Transcapital’s 
counterclaim to foreclose on the mortgages. 

 
At trial, co-plaintiff Naimi testified that he had been building homes 

and investing in real estate for some time, and previously had obtained 
financing from Transcapital for his endeavors.  In early 2008, Naimi was 
approached by Himes, with whom Naimi had prior dealings, about a “very 
interesting project in Vero Beach.”  Although Naimi was not interested at 
first, he viewed some of the units in the subject 164-unit condominium 
project and ultimately decided to go forward with the transaction. 

 
Naimi testified Himes and Zedeck told Naimi that Transcapital was 

offering him a great deal and he would make a lot of money.  The proposal 
was that Naimi, via Shadowbrook, would purchase 123 of the units, and 
Transcapital would retain twenty units.  Zedeck previously had purchased 
five units from the prior owner at $95,000 per unit.  The remaining units 
were owned by unrelated parties. 

 
According to Naimi, during a meeting before the closing, Zedeck pointed 

to an unidentified paper and said that the property had been appraised for 
$14.8 million.  Naimi testified that because the property was being offered 
to him at $10.9 million, he believed he had a “big cushion.”  Even though 
Naimi was represented by counsel who reviewed all of the closing 
documents before closing, Naimi testified he was never given a copy of the 
appraisal, and he signed the contract and closed the transaction without 
having received the appraisal or directing anyone to perform an appraisal. 
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On cross examination, Naimi admitted that although he was told the 
appraised value of the entire property was $14.8 million, he also was 
specifically shown two prior notes from the prior owner in the aggregate 
amount of $14.8 million, and the appraisal could have been for all 164 
units.  Naimi further admitted that because Shadowbrook was purchasing 
only 123 of the units, the price per unit worked out the same: 

 
DEFENSE COUNSEL:  And the one page you looked at was a 
note for 14.8 million dollars, correct? 
 
NAIMI:  Correct. 
 
DEFENSE COUNSEL:  And that note for 14.8 million dollars 
is attached as Exhibit 1A, which is the membership purchase 
agreement and related documents that you signed on April 15, 
2008, correct? 
 
NAIMI:  Right. 
 
. . . .  
 
DEFENSE COUNSEL:  . . . The note for 14.8 million 
represented the note on 164 units? 
 
NAIMI:  I don’t know sir. 
. . . . 
 
DEFENSE COUNSEL:  Let’s do some math here.  If you take 
14.8 million and you divide by 164, what do you get?  Do you 
know? 
 
NAIMI:  No, sir. 
 
DEFENSE COUNSEL:  Okay.  If you take 10.9 and you divide 
by 123, what do you get? 
 
NAIMI:  89,900. 
 
DEFENSE COUNSEL:  Right.  Which is just about what you 
get when you divide 14.8 by 164, right? 
 
NAIMI:  I guess. 
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In fact, the $14.8 million in notes referenced above (two notes of $7.4 
million each), which were shown to Naimi before the closing, were the 
notes signed by the prior owner for all 164 units of the property.  Both of 
those notes, as well as all of the loan documents executed by the prior 
owner, were attached and made part of the Membership Purchase 
Agreement which Naimi signed. 

 
Naimi admitted that he had every opportunity to consult with 

professionals before the purchase.  Additionally, although Naimi had every 
opportunity to inspect all units prior to the closing, he inspected only a 
handful, some of which he noted were in “horrible condition” and 
unlivable, while others were just “okay.” 

 
Co-defendant Himes testified that the project’s prior owner defaulted 

on its loans from Transcapital.  Those loans were assumed by 
Shadowbrook, and all of the documentation concerning the assumed loans 
were attached to the Membership Purchase Agreement which Naimi 
signed.  Himes also testified that he gave Naimi every appraisal which 
Transcapital had for the entire 164-unit project, including an appraisal for 
$16 million performed two years before the closing. 

 
As for the $8,500 appraisal charge which Shadowbrook paid to 

Transcapital at the closing, Himes testified that the charge was a mistake.  
Himes testified that although an appraisal is usually required by a 
mortgagee on new loans, it was unnecessary here because Shadowbrook 
assumed an existing loan from the project’s prior owner.  Zedeck, who 
acted as the closing agent on the transaction, testified that he charged the 
$8,500 appraisal fee at closing at Transcapital’s direction.  Zedeck testified 
he was unaware that the appraisal had not been obtained. It was 
undisputed that neither Himes nor Zedeck received the $8,500 which was 
charged to Shadowbrook. 

 
At the close of the plaintiffs’ case, the defendants moved for directed 

verdict on all of the plaintiffs’ claims.  As to the plaintiffs’ fraud claim, the 
defendants argued that property value is an opinion and an opinion cannot 
form the basis for a fraud claim.  As to the plaintiffs’ combined conversion 
and civil theft claim, the defendants argued, among other reasons, no 
evidence existed of criminal intent regarding the $8,500 charge at closing, 
these causes of action do not apply when the dealings are contractual, 
and, in any event, Himes and Zedeck did not receive the $8,500.  As to the 
plaintiffs’ breach of fiduciary duty claim, the defendants argued no 
evidence existed that the defendants were in a position of trust with the 
plaintiffs.  The court reserved ruling on the motion for directed verdict. 
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Transcapital, as counterplaintiff, then presented its case for Naimi’s 
breach of the guaranty.  Naimi identified the $1 million guaranty, and 
testified that he signed it.  He further testified that Shadowbrook failed to 
make payments on the loan and stopped paying real estate taxes on the 
property.  Transcapital introduced into evidence a damage summary 
detailing all damages owed, included payments for principal and interest, 
real estate taxes, reimbursement for redemption of tax certificates, and 
insurance.  Transcapital also introduced the notice of default. 

 
Naimi’s primary defense to the breach of guaranty counterclaim was 

that if the jury found fraud as alleged in the plaintiffs’ claim, then the 
breach of guaranty counterclaim would not be enforceable. 

 
After Transcapital rested and the plaintiffs presented rebuttal evidence, 

the defendants renewed their motion for directed verdict on the plaintiff’s 
claims.  Transcapital also moved for a directed verdict on its breach of 
guaranty counterclaim.  The court reserved ruling on the motions. 

 
The jury’s verdict was mixed.  On the plaintiffs’ fraud claim, the jury 

found that the defendants committed fraud, but also found that the 
plaintiffs released the fraud claim (based on facts not pertinent to this 
opinion).  On the plaintiffs’ combined conversion and civil theft claim, the 
jury found for the plaintiffs.  However, on the plaintiffs’ breach of fiduciary 
duty claim, the jury found for the defendants.  On Transcapital’s 
counterclaim that Naimi breached his guaranty, the jury found for 
Transcapital. 
 

The Post-Trial Motions 
 
After the trial, the defendants renewed all of their directed verdict 

motions made at trial. 
 
On the plaintiffs’ fraud claim, the defendants argued that 

representations of property value are considered “opinion” and thus are 
not representations of material fact necessary to support a fraud claim.  
The defendants further argued that, even if any of them had 
misrepresented the property’s value, such a representation would not be 
actionable under the doctrine of caveat emptor, absent evidence that the 
defendants prevented the plaintiffs from examining the property 
themselves.  The defendants further argued, in light of the jury’s finding 
that the defendants did not breach a fiduciary duty to the plaintiffs, no 
special relationship existed which would make caveat emptor inapplicable. 
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On the plaintiffs’ combined conversion and civil theft claim, the 
defendants argued:  no evidence existed of felonious intent by any 
defendant; unsegregated funds cannot form the basis of conversion or civil 
theft; the failure to comply with a contract cannot form the basis of 
conversion or civil theft; and Himes and Zedeck were entitled to judgment 
because they did not receive the $8,500 charged for the appraisal at 
closing. 

 
The plaintiffs filed their own post-trial motions, including a motion for 

new trial which primarily argued the court erred in allowing the jury to 
make a finding that the plaintiffs released their fraud claim. 

 
The trial court denied all post-trial motions except for the plaintiffs’ 

motion for new trial on the release of fraud argument, which the court 
granted.  The court ruled that a new trial should be held not only on the 
plaintiffs’ fraud claim and combined conversion and civil theft claim, but 
also on Transcapital’s counterclaim against Naimi for breach of guaranty. 
 

The Appeal 
 
This appeal followed.  The defendants primarily argue the trial court 

erred in denying their motions for directed verdict as to the plaintiffs’ fraud 
claim and combined conversion and civil theft claim.  Our review is de 
novo.  See Kopel v. Kopel, 2017 WL 372074 (Fla. Jan. 26, 2017) (“An order 
on a motion for directed verdict or for judgment notwithstanding the 
verdict is reviewed de novo.”) (citation omitted).  

 
We agree with the defendants that the trial court erred in denying their 

motions for directed verdict.  We discuss our reasoning further below.  The 
plaintiffs also filed a cross-appeal, which we conclude, without further 
discussion, lacks merit.  Thus, this opinion shall discuss only our 
reasoning for why the trial court should have granted the defendants’ 
motions for directed verdict on each of the plaintiffs’ claims, which we 
address in turn. 

 
1. The Plaintiffs’ Fraud Claim 

 
On the plaintiffs’ fraud claim, because this was a commercial 

transaction, the doctrine of caveat emptor, or let the buyer beware, is 
applicable.  See Wasser v. Sasoni, 652 So. 2d 411, 412 (Fla. 3d DCA 1995) 
(“[T]he doctrine of caveat emptor, or ‘buyer beware,’ is still the common 
law rule applied to purchasers of commercial property.”).  “This doctrine 
places the duty to examine and judge the value and condition of the 
property solely on the buyer and protects the seller from liability for any 
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defects.”  Turnberry Court Corp. v. Bellini, 962 So. 2d 1006, 1007 (Fla. 3d 
DCA 2007) (citation omitted). 

 
“Exceptions [to the doctrine of caveat emptor] arise:  1) where some 

artifice or trick has been employed to prevent the purchaser from making 
independent inquiry; 2) where the other party does not have equal 
opportunity to become apprised of the fact; and, 3) where a party 
undertakes to disclose facts and fails to disclose the whole truth.”  Green 
Acres, Inc. v. First Union Nat’l Bank of Fla., 637 So. 2d 363, 364 (Fla. 4th 
DCA 1994) (citation omitted). 

 
We conclude that, applying the doctrine of caveat emptor to this 

transaction, the plaintiffs’ fraud claim could not survive a motion for 
directed verdict.  None of the exceptions to caveat emptor apply.  
Shadowbrook, through Naimi, admitted that he had every opportunity to 
consult with professionals before the purchase.  Shadowbrook also had a 
full and fair opportunity to investigate all aspects of the property, including 
its value.  For example, although Naimi had the opportunity to inspect all 
units before the closing, he inspected only a handful, some of which he 
noted were in “horrible condition” and unlivable, while others were just 
“okay.”  Based on these observations, Shadowbrook could have obtained 
its own appraisal.  Instead, Shadowbrook closed on the transaction 
knowing that it had not received a copy of any appraisal, and had not 
viewed a copy of the appraisal which Naimi alleged was referred to during 
the negotiations. 

 
The case upon which the plaintiffs primarily rely, Najera v. NationsBank 

Trust Co., 707 So. 2d 1153 (Fla. 5th DCA 1998), is distinguishable based 
on its contrasting procedural posture to this case.  Najera came to our 
sister court on appeal from an order granting the lender’s motion for 
summary judgment where the borrower had raised a defense of fraudulent 
inducement.  Id. at 1155.  Our sister court reversed because “the 
allegations and record create[d] issues of fact concerning whether [the 
borrowers] relied upon the existence of a professional appraisal to support 
the loan values, and whether they would have entered into this transaction 
had those representations not been made.”  Id.  Similarly here, a genuine 
issue of material fact existed before trial as to whether the defendants 
misrepresented the existence of an appraisal. 

 
But a motion for directed verdict goes beyond whether a genuine issue 

of material fact exists.  “A trial court should grant a motion for directed 
verdict when the evidence, viewed in the light most favorable to the non-
moving party, shows that a jury could not reasonably differ about the 
existence of a material fact and the movant is entitled to judgment as a 
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matter of law.” Meruelo v. Mark Andrew of Palm Beaches, Ltd., 12 So. 3d 
247, 250 (Fla. 4th DCA 2009) (citation omitted). 

 
Here, the defendants were entitled to a judgment as a matter of law on 

the plaintiffs’ fraud claim.  Even if any of the defendants had 
misrepresented the property’s appraised value, such a misrepresentation 
would not be actionable under the doctrine of caveat emptor in the absence 
of evidence that the defendants resorted “to some fraudulent means in 
preventing a prospective purchaser from making an examination of the 
property under consideration.”  Farnham v. Blount, 11 So. 2d 785, 790 
(Fla. 1942) (citation omitted).  The plaintiffs presented no such evidence 
here. 

 
Although an exception exists to the foregoing where the seller has a 

fiduciary duty to the buyer and breached that duty, see Glass v. Craig, 91 
So. 332, 335 (1922), that exception does not apply here.  In this case, the 
jury found in the defendants’ favor on the plaintiffs’ breach of fiduciary 
duty claim. 

 
In addition to the foregoing, the evidence presented at trial belied the 

plaintiffs’ allegation that the defendants had misrepresented the property’s 
appraised value.  On cross examination, Naimi admitted that although he 
was told the appraised value of the entire property was $14.8 million, he 
also was specifically shown two prior notes from the prior owner in the 
aggregate amount of $14.8 million, and the appraisal could have been for 
all 164 units.  Naimi further admitted that because Shadowbrook was 
purchasing only 123 of the units, the price per unit worked out the same. 

 
In fact, the $14.8 million in notes referenced above (two notes of $7.4 

million each), which were shown to Naimi before the closing, were the 
notes signed by the prior owners for all 164 units of the property.  Both of 
those notes, as well as all of the loan documents executed by the prior 
owners, were attached and made part of the Membership Purchase 
Agreement which Naimi signed. 

 
Based on the foregoing, the defendants were entitled to a directed 

verdict on the plaintiffs’ fraud claim. 
 

2. The Plaintiffs’ Combined Conversion and Civil Theft Claim 
 
On the plaintiffs’ combined conversion and civil theft claim, the 

defendants also were entitled to judgment as a matter of law for four 
reasons. 
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First, “an action for conversion of money can only be maintained where 
the money at issue has been kept separate.”  Rupp v. Schon, 608 So. 2d 
934, 935 (Fla. 4th DCA 1992) (citation omitted).  Here, the $8,500 for the 
appraisal was paid in a check with other closing funds, and the plaintiffs 
presented no evidence that the $8,500 was kept separate from the other 
closing funds. 

 
Second, for a viable claim to exist for conversion or civil theft when the 

parties have a contractual relationship, “the civil theft or conversion must 
go beyond, and be independent from, a failure to comply with the terms of 
a contract.”  Gasparini v. Pordomingo, 972 So. 2d 1053, 1055 (Fla. 3d DCA 
2008) (citation omitted).  Here, the plaintiffs presented no evidence of any 
action which went beyond, or was independent from, the contract.  The 
plaintiffs merely contended that they were charged for an appraisal which 
they did not receive, which would be nothing more than a breach of 
contract. 

 
Third, “[t]o establish a claim for civil theft, a party must prove that a 

conversion has taken place and that the accused party acted with criminal 
intent.”  Heldenmuth v. Groll, 128 So. 3d 895, 896 (Fla. 4th DCA 2013) 
(citation omitted).  Such intent must be proven by clear and convincing 
evidence.  Westinghouse Elec. Corp. v. Shuler Bros., Inc., 590 So. 2d 986, 
988 (Fla. 4th DCA 1991).  Here, the plaintiffs presented no evidence of any 
criminal intent of the defendants, much less clear and convincing evidence 
of any such intent.  Instead, the evidence showed that charging $8,500 for 
a non-existent appraisal, as part of a $10.9 million transaction, was more 
likely a mere mistake. 

 
Fourth, a party which does not personally receive property which is the 

subject of an alleged conversion or civil theft cannot be held liable for such 
action.  See Rupp, 608 So. 2d at 935 (even if the plaintiff had a valid claim 
for conversion, such claim could be asserted against only the corporation 
which received the plaintiff’s property, not the individual who was the 
corporation’s sole shareholder, because the individual did not personally 
receive the property).  Here, the evidence showed that only Transcapital 
received the $8,500 at issue.  The plaintiffs presented no evidence that 
Himes or Zedeck personally received the $8,500 at issue.  Although Zedeck 
had temporary possession of the $8,500 as the escrow agent, an escrow 
agent can be responsible for conversion only if the escrow agent has put 
some of the escrowed funds towards personal use.  Cf. Heldenmuth, 128 
So. 3d at 896-97 (purchaser of real property stated a claim for civil theft 
against escrow agents by alleging that escrow agents used some of the 
escrow funds which the purchaser delivered solely to purchase real 
property for the escrow agents’ own use).  The plaintiffs presented no 
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evidence that Zedeck put any of the $8,500 towards personal use.  Thus, 
both Himes and Zedeck were entitled to a directed verdict on the combined 
conversion and civil theft claim. 

 
Conclusion 

 
Given that the defendants were entitled to directed verdicts on the 

plaintiffs’ fraud claim and combined conversion and civil theft claim, no 
justification exists for a new trial on Transcapital’s counterclaim against 
Naimi for breach of the guaranty.  The amount due on the counterclaim 
was undisputed, Transcapital proved the default, and no trial errors 
occurred in connection with the counterclaim. 

 
The plaintiffs’ only argument in defense of the guaranty was that if the 

plaintiffs committed fraud, then it would negate the guaranty.  However, 
because a directed verdict was proper on the plaintiffs’ fraud claim, 
Transcapital is entitled to judgment on Naimi’s breach of the guaranty, 
including interest from the date of default when Shadowbrook stopped 
paying down the loan and stopped paying real estate taxes. 

 
Based on the foregoing, we reverse the trial court’s order granting the 

plaintiffs’ motion for new trial on the plaintiffs’ fraud count and combined 
conversion and civil theft count.  We remand for entry of a directed verdict 
and final judgment in the defendants’ favor on both counts.  We also 
remand for entry of final judgment in Transcapital’s favor on Transcapital’s 
counterclaim against Naimi for breach of his guaranty.  Finally, although 
the trial court did not render judgment on Transcapital’s foreclosure 
counterclaims which the court considered non-jury, we would expect that, 
consistent with our conclusions, the trial court will enter final judgment 
in Transcapital’s favor on Transcapital’s foreclosure counterclaims against 
Shadowbrook and Naimi. 

 
Reversed and remanded for proceedings consistent with this opinion. 

 
DAMOORGIAN, J., concurs. 
CIKLIN, J., concurs in part and dissents in part with opinion. 
 
CIKLIN, J., concurring in part and dissenting in part. 

 
I concur in the majority’s determination that the trial court erred in not 

entering a directed verdict on the conversion and civil theft claims.  
Otherwise, I respectfully dissent.   
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This appeal arises from the trial court’s grant of new trial based in part 
on its determination that the jury arrived at an improper compromise 
verdict.  Indeed, the verdict form gave rise to a suggestion of compromise:  
the jury awarded damages on Naimi’s fraud claim even though the jury 
found in favor of the defense by accepting an affirmative defense it had 
raised.  The amount awarded was almost equal to the award on 
Transcapital’s breach of guaranty counterclaim, after the jury inexplicably 
found the default date on the guaranty was the date of trial, thus removing 
the need to award prejudgment interest.  

  
“When reviewing the order granting a new trial, an appellate court must 

recognize the broad discretionary authority of the trial judge and apply the 
reasonableness test to determine whether the trial judge committed an 
abuse of discretion.”  Thigpen v. United Parcel Servs., Inc., 990 So. 2d 639, 
644 (Fla. 4th DCA 2008) (quoting Brown v. Estate of A.P. Stuckey, 749 So. 
2d 490, 497-98 (Fla. 1999)).  “Moreover, a stronger showing has usually 
been required to reverse an order allowing a new trial than to reverse an 
order denying a motion for new trial.”  Id. at 645.  Based on the verdict 
form and the record as a whole, I find it difficult to conclude that the trial 
court abused its discretion in granting a new trial based on improper jury 
compromise.  See Street v. H.R. Mortg. & Realty Co., 949 So. 2d 1158, 1162 
(Fla. 4th DCA 2007) (recognizing that “case law does not require actual 
proof that the jury did compromise its verdict,” and that it is enough if 
there is ‘“some suggestion’ that the jury may have compromised on the 
verdict in light of the ‘hotly contested evidence of liability’ and the jury’s 
decision to give just a small award of damages” (citation omitted)). 

 
Against this backdrop, I respectfully dissent with respect to Naimi’s 

fraud claim.  The crux of his claim was that the defendants tricked him by 
charging him and collecting payment for an appraisal that was never 
performed, and then by asserting that this nonexistent appraisal valued 
the property Naimi was purchasing at more than $14.8 million, much 
more than its worth.   

 
I believe there was minimally sufficient evidence for the jury to 

determine the merits of the claim.  Naimi testified that after decades in the 
nightclub business, he became involved in real estate investing in 2001.  
He began by purchasing lots for the construction of single-family homes.  
In 2005, he obtained financing for construction of four of the homes from 
Transcapital after meeting with Himes.  Around the same time, Himes and 
Zedeck assisted him in obtaining a loan from Transcapital for DJS 
Enterprises to purchase a home in Palm Beach County.  In 2007, Naimi 
obtained financing from Transcapital in relation to three parcels of land 
owned by DJS Enterprises.  He did not have representation at any of the 
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closings related to the purchases by DJS Enterprises; instead, Zedeck 
handled all of the closing documents.   

 
Naimi testified that in 2008, Himes suggested that Naimi take a look at 

the condominium in Vero Beach.  Naimi was not interested but Himes 
called him repeatedly.  After touring the property, Naimi met with Himes 
and Zedeck.  Himes and Zedeck represented that they were going to “keep” 
twenty condominium units “for [Transcapital],” that Zedeck would “have 
five unit[s] himself,” and that Transcapital and Naimi would essentially be 
involved in a “partnership” and “make a lot of money together.”  Naimi 
testified that Zedeck told him the appraisal for 123 units came in at more 
than $14.8 million.  There was no such appraisal and it was undisputed 
that an appraisal was never performed even though Naimi was required to 
pay for an appraisal. 

 
The majority contends that the principles of caveat emptor apply in this 

matter and Naimi therefore is without recourse.  In my opinion, the 
evidence was sufficient for the jury to determine whether “some artifice or 
trick has been employed to prevent the purchaser from making 
independent inquiry.”  Green Acres, Inc., 637 So. 2d at 364.  Here, there 
was evidence that Himes and Zedeck indicated they were also investing in 
the property, that they were all going to make a lot of money together, and 
that Zedeck represented that 123 units were appraised at more than $14.8 
million, well over their true worth.  This evidence, coupled with evidence 
that Transcapital collected an appraisal fee from Naimi even though no 
appraisal was ever performed, was more than sufficient for the jury to 
determine the merits of the fraud claim.  

 
The majority also asserts that any evidence of a fiduciary relationship 

between the parties could not be considered by the trial court in 
determining the motion for directed verdict on the fraud claim because, 
the majority reasons, the jury found for the defense on the breach of 
fiduciary duty count.  I disagree.   

 
The trial court, being in the front row of the courtroom, was in the best 

position to determine if the jury’s entire verdict could not stand, in light of 
its finding of an improper jury compromise.  Accordingly, the trial court 
was free to consider the evidence related to a fiduciary relationship 
between the parties in determining whether it should grant a directed 
verdict on the fraud count.  The majority usurps the trial court’s broad 
authority and discretion to act as it did.  The trial court was in a superior 
position to determine if a new trial was warranted in this case and that is 
precisely what it concluded.  I would not undercut the trial court’s 
prerogative in that regard and therefore I respectfully dissent. 
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*            *            * 
 

Not final until disposition of timely filed motion for rehearing. 
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