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IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 16-17126  

________________________ 
 

D.C. Docket No. 5:16-cv-00387-JSM-PRL 

 

STACEY HART,  
 
                                                                                  Plaintiff - Appellant, 
 
versus 
 
CREDIT CONTROL, LLC,  
 
                                                                                  Defendant - Appellee. 

________________________ 
 

Appeal from the United States District Court 
for the Middle District of Florida 

________________________ 

(September 22, 2017) 

Before TJOFLAT and WILSON, Circuit Judges, and ROBRENO,∗ District Judge. 
 
WILSON, Circuit Judge: 

                                                 
∗ Honorable Eduardo C. Robreno, United States District Judge for the Eastern District of 
Pennsylvania, sitting by designation. 
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This appeal requires us to answer two important questions—one that we 

have not addressed explicitly, and one that we have not had occasion to address at 

all.  Within the confines of the Fair Debt Collection Practices Act (FDCPA),  

15 U.S.C. § 1692, we must decide whether a voicemail left by a debt collector 

constitutes a “communication,” and we must determine what information will and 

will not constitute a “meaningful disclosure.”  Stacey Hart appeals the dismissal of 

her FDCPA claims against Credit Control, a debt collector.  She alleges that Credit 

Control violated the FDCPA not only by failing to provide the required disclosures 

for initial communications with consumers, but also by failing to provide 

meaningful disclosure.  The district court dismissed Hart’s claims, finding that 

Credit Control was not subject to the initial communication requirements because 

the voicemail it left was not a communication, and finding that Credit Control 

provided meaningful disclosure despite the individual caller not identifying herself 

by name.  Having had the benefit of oral argument, we reverse and remand in part 

and affirm in part.   

I.  

In March 2015, Hart received a call from Credit Control, a debt collector.  

When Hart did not answer the phone, Credit Control left a voicemail which, in its 

entirety, stated:  
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This is Credit Control calling with a message.  This call 
is from a debt collector.  Please call us at 866-784-1160.  
Thank you. 

 
This was Credit Control’s first communication with Hart.  Although Credit 

Control was attempting to collect a debt from Hart, the individual caller did not 

disclose that information.  Nor did the individual caller identify herself by name.  

Following that initial call and voicemail, Credit Control continued to call Hart, 

leaving substantially similar voicemails each time. 

 Hart filed a complaint in the Middle District of Florida alleging that Credit 

Control violated two provisions of the FDCPA—§ 1692e(11) and § 1692d(6)—

governing false or misleading representations and harassment and abuse 

respectively.  In granting Credit Control’s motion to dismiss, the district court 

found that Credit Control did not violate § 1692e(11) because the first voicemail 

was not a “communication” within the meaning of the statute.  The district court 

also found that Credit Control did not violate § 1692d(6) because its caller 

provided Hart with “meaningful disclosure.”  The district court reasoned that the 

voicemails provided “meaningful disclosure” because they provided enough 

information not to mislead the consumer as to the purpose of the call.  Upon 

dismissal, Hart timely appealed. 
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II.  

We review issues of statutory interpretation de novo.  Davidson v. Capital 

One Bank (USA), N.A., 797 F.3d 1309, 1312 (11th Cir. 2015).  We also conduct a 

de novo review of a district court’s dismissal of a complaint for failure to state a 

claim.  Hill v. White, 321 F.3d 1334, 1335 (11th Cir. 2003) (per curiam).   

III.  

In order to protect consumers, Congress enacted the FDCPA “to eliminate 

abusive debt collection practices by debt collectors.”  LeBlanc v. Unifund CCR 

Partners, 601 F.3d 1185, 1190 (11th Cir. 2010) (per curiam) (internal quotation 

marks omitted). “The [FDCPA] imposes civil liability on debt collectors for certain 

prohibited debt collection practices.”  Jerman v. Carlisle, McNellie, Rini, Kramer 

& Ulrich L.P.A., 559 U.S. 573, 576, 130 S. Ct. 1605, 1608 (2010) (internal 

quotation marks omitted).    

Hart alleges that Credit Control violated two sections of the FDCPA— 

§ 1692e(11) and § 1692d(6).  First, she argues that Credit Control violated  

§ 1692e(11) when it failed to make the required disclosures for initial 

communications in its first voicemail to her.  Credit Control counters that it was 

not required to make such disclosures because the voicemail was not a 

communication.  Second, she argues that Credit Control violated § 1692d(6) when 

its individual callers did not identify themselves by name in any of the voicemails, 
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thus failing to provide Hart with “meaningful disclosure.”  Credit Control contends 

that the individual caller’s name is not necessary for such disclosure.  While we 

agree with Hart that the initial voicemail left by Credit Control is a communication 

within the meaning of the FDCPA, thereby triggering the requirements of § 

1692e(11), we disagree with her contention that Credit Control’s individual callers 

failed to provide “meaningful disclosure” by failing to leave their names.   

A.  

The voicemail left by Credit Control falls squarely within the FDCPA’s 

definition of a communication.  And because it was Credit Control’s initial 

communication with Hart, Credit Control’s failure to make the required disclosures 

was a violation of § 1692e(11).   

“As in all statutory construction cases, we assume that the ordinary meaning 

of the statutory language accurately expresses the legislative purpose.”  Marx v. 

Gen. Revenue Corp., 568 U.S. 371, 376, 133 S. Ct. 1166, 1172 (2013) (internal 

quotation marks omitted).  The FDCPA defines “communication” as “the 

conveying of information regarding a debt [either] directly or indirectly to any 

person through any medium.”  15 U.S.C. § 1692a(2).  We need not look any 

further than the statutory language of the FDCPA to decide that the voicemail is a 

“communication.”  Credit Control’s first voicemail to Hart falls squarely within the 

FDCPA’s broad definition of communication.  The voicemail, although short, 
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conveyed information directly to Hart—by letting her know that a debt collector 

sought to speak with her and by providing her with instructions and contact 

information to return the call.  The voicemail also indicated that a debt collector 

was seeking to speak to her as a part of its efforts to collect a debt.  Credit Control 

argues that because the voicemail “essentially reveals no more than a hang-up 

call,” it cannot be a “communication.”  However, adopting that view would cause 

us to ignore the broad statutory language.  The statute broadly defines 

“communication” as a conveying of information “regarding a debt.”  See id.  In 

order to be considered a communication, the only requirement of the information 

that is to be conveyed is that it must be regarding a debt.  We can assume that by 

choosing to omit any qualifier other than requiring that the call must be regarding a 

debt, Congress meant to allow any information, as long as it regards a debt.  See id.  

There is no requirement in the statute that the information must be specific or 

thorough in order to be considered a communication.   

Though the statutory language is dispositive, we draw additional support for 

our conclusion from our caselaw.  In Edwards v. Niagra Credit Solutions, Inc., we 

dealt with a separate issue but analyzed similar voicemails and held that they too 

were communications.  See 584 F.3d 1350, 1351, 1353 & n.3 (11th Cir. 2009).  

The voicemails there revealed only that the messages were intended for Edwards, 

and left contact information and instructions regarding returning the call.  See id.  
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at 1351.  While the issue there was the individual callers’ failure to reveal the fact 

that the calls were in fact from a debt collection company, that distinction is 

irrelevant to our analysis here because those voicemails were still considered 

communications.  See id. at 1353 & n.3.  Furthermore, the fact that the voicemails 

in Edwards were not initial communications is also irrelevant because, again, they 

were communications nonetheless.  Id.  Credit Control’s argument that Edwards is 

not applicable falls short.  Edwards is not distinguishable here based on the fact 

that it was not the first time the debt collector contacted the consumer; that fact has 

no bearing on whether the voicemails constituted communications in the first 

place.   

Whether it was the debt collector’s first communication with the consumer is 

significant only in determining whether the debt collector should have given the 

required disclosures, also known as the “mini Miranda” warning.1  Here, Credit 

Control should have provided Hart with the required disclosures.  The FDCPA 

requires the “mini Miranda warning” to be given in the initial communication 

between a debt collector and consumer.  Specifically, this warning requires that the 

debt collector disclose that he or she is “attempting to collect a debt and that any 

information obtained will be used for that purpose.”  15 U.S.C. § 1692e(11).  In 

                                                 
1 Courts have begun referring to the initial communication disclosures required by 15 U.S.C.  
§ 1692e(11) as the “mini Miranda” warning.  See Berg v. Merchants Ass’n Collection Div., Inc., 
586 F. Supp. 2d 1336, 1341 (S.D. Fla. 2008). 
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this case, because the voicemail was not only a communication, but the first 

communication, Credit Control was required to do just that. 

B.  

On the other hand, Credit Control provided meaningful disclosure even 

though its callers failed to leave their names.  Generally, § 1692d aims to protect 

consumers from harassment and abuse by unscrupulous debt collectors and 

subsection (6) prohibits debt collectors from placing calls without “meaningful 

disclosure of the caller’s identity.”  In pertinent part, the FDCPA prohibits debt 

collectors from: 

engag[ing] in any conduct the natural consequence of 
which is to harass, oppress, or abuse any person in 
connection with the collection of a debt.  Without 
limiting the general application of the foregoing, [it] is a 
violation of this section . . . [to place] telephone calls 
without meaningful disclosure of the caller’s identity.     
 

15 U.S.C. § 1692d(6).  We are now asked to determine whether “meaningful 

disclosure” is provided when an individual caller fails to disclose her name but 

discloses the name of the debt collection company and the nature of the company’s 

business.  We answer that question in the affirmative.  

 The FDCPA is silent on what constitutes “meaningful disclosure.”  To date, 

the question of what constitutes “meaningful disclosure” has been addressed 

neither by this court nor our sister circuits.  Although many lower courts have 

addressed the issue, they have failed to reach a full consensus.  Compare Wright v. 
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Credit Bureau of Ga., Inc., 548 F. Supp. 591, 597 (N.D. Ga. 1982) (holding that 

“meaningful disclosure” requires a debt collector to disclose the debt collection 

company’s name, the nature of the business, and the individual caller’s name or 

“desk name”), with Torres v. ProCollect, Inc., 865 F. Supp. 2d 1103, 1105 (D. 

Colo. 2012) (“A caller’s name (and certainly not a caller’s alias) has no real 

‘meaning’ to a consumer . . . .  Thus, the only way for an identity disclosure to be 

meaningful to a consumer is if it discloses the name of the debt collection 

company.”).  We hold that meaningful disclosure does not require the individual 

caller to reveal her name, and this holding comports with text of the FDCPA.   

Section 1692 prohibits debt collectors from “harass[ing], oppress[ing], or 

abus[ing] any person in connection with the collection of a debt.”  15 U.S.C. § 

1692d.  And in line with that goal, subsection (6) prohibits placing “telephone calls 

without meaningful disclosure of the caller’s identity.”  See id. at §1692d(6).  The 

FDCPA provides consumers with recourse following abusive behavior by debt 

collectors during the course of collecting a debt.  Given this scheme, the debt 

collection company’s name is plenty to provide “meaningful disclosure.”  The 

individual caller here is working on behalf of the debt collection company, which 

is the actual entity collecting the debt.  An individual caller’s name is ancillary to 

the debt collection company’s name and adds little value to a consumer who seeks 

to complain about the debt collection company’s behavior.  The company is 

Case: 16-17126     Date Filed: 09/22/2017     Page: 9 of 12 



10 
 

collecting the debt; the caller is merely an arm of the company.  Equipped with the 

knowledge that the call is being placed on behalf of a debt collection company and 

the company’s name, a consumer has enough information to protect herself under 

the FDCPA.   

Among other things, Hart argues that the plain language of the statute 

requires the individual caller to reveal her name because the FDCPA states that 

debt collectors may not place “calls without meaningful disclosure of the caller’s 

identity.”  15 U.S.C. § 1692d(6) (emphasis added).  Hart advocates for us to take 

the phrase “the caller’s identity” quite literally, which would imply that meaningful 

disclosure requires the identity of the individual actually placing the call.  

However, that reading is a little too literal and adopting it would pull us away from 

our duty to “bear[] in mind the fundamental canon of statutory construction that the 

words of a statute must be read in their context and with a view to their place in the 

overall statutory scheme.”  Utility Air Regulatory Grp.v. E.P.A., 573 U.S. ___, ___, 

134 S. Ct. 2427, 2441 (2014); see also King v. Burwell, 576 U.S. ___, ___, 135 S. 

Ct.  2480, 2495 (2015) (explaining that context matters).  Overall, the FDCPA and, 

more specifically, § 1692d aims to protect consumers from unsavory practices of 

debt collectors.  Thus as long as the consumer is made aware of the debt collector’s 

name, i.e., the company collecting the debt, meaningful disclosure is provided. 
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The identity of the caller is meaningfully disclosed provided that both the 

name of the debt collection company and the nature of the company’s business are 

disclosed.  This is so because the debt collection company’s name and the nature of 

its business are enough to prevent the debt collector from “harass[ing], 

oppress[ing], or abus[ing]” the consumer.  Because the individual callers here 

disclosed that they were calling on behalf of Credit Control, a debt collection 

company, Hart was provided with meaningful disclosure, and thus no violation of  

§ 1629d(6) occurred. 

IV.  

We find that this voicemail, and other voicemails like it, constitute a 

communication within the meaning of the FDCPA.  Specifically, we hold that a 

voicemail can, and will, be considered a communication under the FDCPA if the 

voicemail reveals that the call was from a debt collection company and provides 

instructions and information to return the call.  However, we stop short of requiring 

individual callers to identify themselves by name to avoid violating the FDCPA.  

Specifically, we hold that meaningful disclosure is provided as long as the caller 

reveals the nature of the debt collection company’s business, which can be satisfied 

by disclosing that the call is on behalf of a debt collection company, and the name 

of the debt collection company.  We remand to the district court for further 

proceedings consistent with this opinion. 
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REVERSED AND REMANDED IN PART, AFFIRMED IN PART. 
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Elna F. McIntosh and Christopher Hallman (collectively “Borrowers”) appeal a final 

judgment of foreclosure entered in favor of Wells Fargo Bank, N.A., following a non-jury 

trial.  On appeal, Borrowers contend that the trial court erred by concluding that United 

States Department of Housing and Urban Development (HUD) regulations were not 

conditions precedent to bringing the foreclosure action, denying Borrowers’ motions for 

involuntary dismissal, and entering a final judgment of foreclosure.  We agree and 

reverse. 

 In April 2010, Borrowers executed a note to FBC Mortgage, LLC, and secured its 

payment with a mortgage.  The Federal Housing Administration (FHA) insured the loan.  

Eventually, Wells Fargo became the holder of the note and mortgage.  In its operative 

complaint, Wells Fargo generally alleged that it had complied with all conditions precedent 

to filing the lawsuit.  In their answer, Borrowers denied that Wells Fargo had satisfied all 

conditions precedent and asserted several affirmative defenses, including that Wells 

Fargo failed to comply with the HUD requirement to send proper delinquency notices 

under 24 C.F.R. § 203.602 (2016).   Ultimately, the case proceeded to trial.  After Wells 

Fargo rested its case, Borrowers moved for an involuntary dismissal, asserting several 

grounds, only one of which has merit—Wells Fargo’s failure to demonstrate compliance 

with applicable HUD regulations prior to filing suit.   

 The mortgage in this case specifically incorporates HUD regulations as limitations 

on acceleration and foreclosure.  Paragraph 9 of the mortgage states, in pertinent part: 

9. Grounds for Acceleration of Debt. 
(a) Default. Lender may, except as limited by 
regulations issued by the Secretary [of Housing and 
Urban Development], in the case of payment defaults, 
require immediate payment in full of all sums secured 
by this Security Instrument . . . 
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. . . 

 
(d) Regulations of HUD Secretary. In many 
circumstances regulations issued by the Secretary will 
limit Lender’s rights, in the case of payment defaults, 
to require immediate payment in full and foreclose if not 
paid. This Security Instrument does not authorize 
acceleration or foreclosure if not permitted by 
regulations of the Secretary. 
 

Paragraph 6(B) of the note similarly provides:  

(B) Default 
If Borrower defaults by failing to pay in full any monthly 
payment, then Lender may, except as limited by regulations 
of the Secretary in the case of payment defaults, require 
immediate payment in full of the principal balance remaining 
due and all accrued interest.  Lender may choose not to 
exercise this option without waiving its rights in the event of 
any subsequent default.  In many circumstances regulations 
issued by the Secretary will limit Lender’s rights to require 

immediate payment in full in the case of payment defaults.  
This Note does not authorize acceleration when not permitted 
by HUD regulations.  As used in this Note, “Secretary” means 
the Secretary of Housing and Urban Development or his or 
her designee. 

 
Wells Fargo concedes that pursuant to Palma v. JPMorgan Chase Bank, 208 So. 

3d 771 (Fla. 5th DCA 2016), compliance with certain HUD regulations is a condition 

precedent to bringing a foreclosure action when, as here, the regulations are incorporated 

into the terms of the loan.1  In Palma, we held that a promissory note specifically 

incorporated HUD regulations by stating that “[i]f Borrower defaults . . . then Lender may, 

except as limited by regulations of the Secretary in the case of payment defaults, require 

immediate payment in full . . . .  This Note does not authorize acceleration when not 

                                                 
1 This Court decided Palma after the trial and after Wells Fargo filed its initial brief 

in this case. 
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permitted by HUD regulations.”  208 So. 3d at 773.  Palma also held that the burden rests 

with the plaintiff to prove compliance with conditions precedent if asserted in the complaint 

and denied in the answer, but with the defendant if raised instead as an affirmative 

defense in the answer.  Id. at 774.  Here, Borrowers raised noncompliance with § 203.602 

and the terms of the note and mortgage as both a specific denial and an affirmative 

defense.  Thus, the burden remained on Wells Fargo to demonstrate compliance with the 

applicable HUD regulations.2  See id. at 775 (holding that specific denial that bank 

complied with all conditions precedent shifted burden back to bank to prove at trial that it 

complied). 

 Compliance with HUD regulations was a condition precedent to bringing a 

foreclosure action in this case.  Wells Fargo’s argument that it substantially complied with 

the HUD regulations is unavailing.  Accordingly, we reverse and direct the trial court to 

enter an order of involuntary dismissal. 

 REVERSED and REMANDED. 

 
WALLIS and EDWARDS, JJ., concur. 

                                                 
2 Compliance with HUD regulations 24 C.F.R. §§ 203.604 and 203.605 is also 

required. 
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Nationstar Mortgage, LLC appeals from an order denying its amended 

motion to vacate the final judgment of foreclosure as void pursuant to Florida Rule 

of Civil Procedure 1.540(b)(4) and/or motion for an evidentiary hearing on its prior 

motion to vacate pursuant to rule 1.540(b)(1).  Because the final judgment of 

foreclosure is not “void,” we affirm.1

FACTS

Nationstar filed a foreclosure action against Vincent Diaz (“Vincent”), who 

executed both the mortgage and note, and Deisel Diaz (“Deisel”), who executed 

the mortgage.  The initial and amended complaints alleged that the amount of 

principal due and owing on the note was $428,128.73, but the complaints did not 

reference nor plead as due and owing the amount of $319,496.36, based on a 

streamline modification of the note and/or mortgage. 

On August 10, 2015, Deisel filed an unsworn and unverified answer and 

affirmative defenses to the amended complaint.  Vincent, however, did not defend 

the foreclosure action in any respect.  

The following day, August 11, 2015, Nationstar filed a motion for an order 

to show cause to be issued for the entry of a final judgment of foreclosure pursuant 

to section 702.10(1), Florida Statutes (2015), which sets forth a procedure to 

1 Finding no abuse of discretion, we affirm the denial of the motion for an 
evidentiary hearing on prior motion to vacate pursuant to rule 1.540(b)(1) without 
further discussion.  
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expedite foreclosure cases that are not being materially defended.  The proposed 

final judgment attached to the motion for the order to show cause provided that the 

amount due and owing under the note was $428,128.73, but does not reference a 

streamline modification of that amount, or that Nationstar was due an additional 

$319,496.36.  Therefore, the final judgment of foreclosure was consistent with 

Nationstar’s initial and amended complaints.  Thereafter, the trial court issued the 

order to show cause, attaching Nationstar’s proposed final judgment, and setting a 

hearing for October 7, 2015.

On August 25, 2015, prior to the defendants being served with the order to 

show cause, the trial court entered the final judgment of foreclosure attached to the 

order to show cause.  The parties did not move for rehearing or appeal the final 

judgment of foreclosure.  Instead, Nationstar moved to cancel the scheduled 

hearing on the order to show cause, asserting that a final judgment of foreclosure 

had been entered and that the parties would not be prejudiced by the cancellation 

of the hearing.  

A day prior to the scheduled October 7th hearing on the order to show cause, 

Nationstar filed a motion to amend the final judgment of foreclosure nunc pro tunc 

by interlineation pursuant to rule 1.540(a) (“motion to amend”), asserting that 

when preparing for the foreclosure sale, it discovered that the final judgment 

3



mistakenly omitted the $319,496.36 streamline modification, and therefore, the 

total amount due and owing to Nationstar was actually $834,010.90.

As the trial court had not ruled on the motion to cancel the hearing on the 

order to show cause, the parties appeared at the scheduled October 7th hearing.  

However, the trial court did not hear argument relating to the order to show cause 

because Deisel’s counsel informed the trial court that his client had conceded and 

consented to the final judgment of foreclosure and did not oppose the entry of the 

final judgment.    

Nationstar withdrew its motion to amend the final judgment on October 21, 

2015, and on that same day, Nationstar filed a motion to vacate the final judgment 

of foreclosure pursuant to rule 1.540(b)(1) based on mistake, inadvertence, or 

excusable neglect, asserting that, after the trial court entered the final judgment, 

Nationstar discovered it had not included the streamline mortgage in the final 

judgment executed by the trial court.  In December 2015, following a non-

evidentiary hearing, the trial court denied the motion to vacate.  Nationstar did not 

file a motion for rehearing or appeal the denial of its rule 1.540(b)(1) motion to 

vacate.

Nationstar’s attempt to vacate the final judgment of foreclosure continued.  

In December 2015, Nationstar filed another motion to vacate the final judgment, 

but this time, the motion claimed that the final judgment was void pursuant to 
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Florida Rule of Civil Procedure 1.540(b)(4), and requested an evidentiary hearing 

on its prior motion to vacate filed pursuant to rule 1.540(b)(1), which had been 

previously denied by the trial court.  Although Nationstar’s second motion to 

vacate the final judgment was still pending, Nationstar did not seek a stay of the 

foreclosure sale, and the foreclosed property was sold at a foreclosure sale to AG 

07 Investments, LLC, for $533,900.  AG 07 Investments is not affiliated with the 

foreclosing lender or foreclosed owner, and at the time of the foreclosure sale, 

there was no lis pendens filed in the official records regarding Nationstar’s rule 

1.540(b)(4) motion to vacate.  

Nationstar’s rule 1.540(b)(4) motion to vacate arguments were premised not 

on a violation of Nationstar’s rights, but rather upon alleged violations of the 

defendants’ rights.  For example, Nationstar argued that the trial court lacked 

authority to enter the final judgment of foreclosure pursuant to section 702.10 

because an answer and affirmative defenses had been filed, and that the 

defendants’ (as opposed to Nationstar’s) due process rights were denied because 

the final judgment of foreclosure was entered prior to the scheduled October 7th 

hearing on the order to show cause. Thus, Nationstar argued that the final judgment 

was void.  Nationstar’s counsel, however, acknowledged at the October 7, 2015 

hearing, that Deisel’s counsel had informed the trial court that Deisel had 

consented to, conceded to, and did not oppose the entry of the final judgment, and 
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that Deisel was now also consenting to the entry of the amended final judgment 

and did not oppose Nationstar’s rule 1.540(b)(4) motion to vacate.  The trial court 

continued the hearing to June 24, 2016.

Prior to the continued hearing, Nationstar filed an amended motion to vacate 

the judgment as void pursuant to rule 1.540(b)(4) and/or a motion for an 

evidentiary hearing on its prior motion to vacate pursuant to rule 1.540(b)(1) 

(“amended rule 1.540(b)(4) motion to vacate”), asserting that AG 07 Investments 

was opposing the amended rule 1.540(b)(4) motion to vacate. Nationstar argued 

that any party affected by a void judgment could challenge the void judgment; 

Nationstar has an interest in vacating the allegedly void final judgment; and 

Nationstar discovered that it mistakenly did not include the streamline 

modification in the final judgment when preparing for the order to show cause 

hearing.  

At the June 24, 2016 hearing on the amended rule 1.540(b)(4) motion to 

vacate, the trial court noted that the defendants were not claiming a due process 

violation, and that Nationstar waived its due process rights by submitting the 

proposed final judgment with the order to show cause.  The trial court denied 

Nationstar’s amended rule 1.540(b)(4) motion to vacate and/or motion for an 

evidentiary hearing.  Nationstar’s appeal followed. 

ANALYSIS
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Nationstar contends that the final judgment of foreclosure is void because it 

was entered without notice and an opportunity to be heard, and therefore, the 

parties’, including Nationstar’s, due process rights were violated.  As such, the trial 

court erred, as a matter of law, by denying Nationstar’s amended rule 1.540(b)(4) 

motion to vacate.  Based on the facts of this case, we conclude that the parties’ due 

process rights were not violated, and therefore, the trial court did not err by 

denying Nationstar’s amended rule 1.540(b)(4) motion to vacate as the final 

judgment was not void.    

A trial court’s ruling on a rule 1.540(b) motion for relief from judgment is 

usually reviewed on appeal for an abuse of discretion. See Epstein v. Bank of Am., 

162 So. 3d 159, 161 (Fla. 4th DCA 2015).  However, “[a] decision whether or not 

to vacate a void judgment is not within the ambit of a trial court’s discretion; if a 

judgment previously entered is void, the trial court must vacate the judgment.”  

Wiggins v. Tigrent, Inc., 147 So. 3d 76, 81 (Fla. 2d DCA 2014); see also Horton v. 

Rodriguez Espaillat y Asociados, 926 So. 2d 436, 437 (Fla. 3d DCA 2006) 

(holding that the trial court must vacate a void judgment).  As a trial court’s ruling 

on whether a judgment is void presents a question of law, an appellate court 

reviews the trial court’s ruling de novo.  See Vercosa v. Fields, 174 So. 3d 550, 

552 (Fla. 4th DCA 2015) (“Whether a judgment is void is a question of law 

reviewed de novo.”).    
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“A void judgment is so defective that it is deemed never to have had legal 

force and effect.”  Sterling Factors Corp. v. U.S. Bank Nat’l Ass’n, 968 So. 2d 658, 

665 (Fla. 2d DCA 2007). Generally, a judgment is void if:  (1) the trial court lacks 

subject matter jurisdiction; (2) the trial court lacks personal jurisdiction over the 

party; or (3) if, in the proceedings leading up to the judgment, there is a violation 

of the due process guarantee of notice and an opportunity to be heard.  

Tannenbaum v. Shea, 133 So. 3d 1056, 1061 (Fla. 4th DCA 2014).  

In the instant case, Nationstar  argues that the parties’, including its own, due 

process guarantees of notice and an opportunity to be heard were violated because 

the trial court entered the final judgment of foreclosure prior to the defendants 

being served with the order to show cause and prior to a hearing on the order to 

show cause.  In making this argument, Nationstar, however, ignores that, after the 

final judgment was entered, Deisel’s counsel informed the trial court that Deisel 

consented to and did not oppose the entry of the final judgment; Vincent never 

defended the foreclosure action in any manner; the final judgment entered by the 

trial court was the exact final judgment proposed by Nationstar; and the final 

judgment was consistent with Nationstar’s amended complaint because the 

amended complaint only asserted that the amount due and owing on the note was 

$428,128.73 and did not in any respect reference the streamline modification or 

that Nationstar was also due an additional $319,496.36.  Under these 
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circumstances, we conclude that the trial court properly denied Nationstar’s 

amended rule 1.540(b)(4) motion to vacate the judgment as void.  Accordingly, we 

affirm the order under review.  

Although we have concluded that the final judgment of foreclosure is not 

void, we nonetheless address section 702.036, Florida Statutes (2016), titled 

“Finality of mortgage foreclosure judgment,” which protects a purchaser of 

foreclosed property under certain circumstances and in a limited manner, when a 

party challenges the validity of a final judgment of foreclosure of a mortgage.  

Specifically, section 702.036(1)(a) provides:

(1)(a) In any action or proceeding in which a party seeks to set 
aside, invalidate, or challenge the validity of a final judgment of 
foreclosure of a mortgage . . . , the court shall treat such request solely 
as a claim for monetary damages and may not grant relief that 
adversely affects the quality or character of the title to the property, if: 

1. The party seeking relief from the final judgment of 
foreclosure of the mortgage was properly served in the foreclosure 
lawsuit as provided in chapter 48 or chapter 49.

2. The final judgment of foreclosure of the mortgage was 
entered as to the property.

3. All applicable appeals periods have run as to the final 
judgment of foreclosure of the mortgage with no appeals having been 
taken or any appeals having been finally resolved.

4. The property has been acquired for value, by a person not 
affiliated with the foreclosing lender or the foreclosed owner, at a time 
in which no lis pendens regarding the suit to set aside, invalidate, or 
challenge the foreclosure appears in the official records of the county 
where the property was located.

In the instant case, it is undisputed that all parties were properly served, the 

final judgment of foreclosure was entered as to the property, all applicable appeal 
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periods have run, no appeals were taken, and the property was acquired for value 

by a person not affiliated with the foreclosing lender or the foreclosed owner.   

Therefore, under the circumstances, the trial court, at best, could have treated 

Nationstar’s request to vacate the final judgment of foreclosure as a claim for 

monetary relief.  

Affirmed.
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Before ED CARNES, Chief Judge, TJOFLAT, MARCUS, WILSON, WILLIAM 
PRYOR, MARTIN, JORDAN, ROSENBAUM, JULIE CARNES, and JILL 
PRYOR, Circuit Judges.∗ 
 
JILL PRYOR, Circuit Judge: 

 When an individual files for bankruptcy, he must file sworn disclosures 

listing his debts and his assets, including any pending civil claims, and identifying 

any lawsuits he has filed against others.  Occasionally, a plaintiff who has a 

pending civil lawsuit fails to list the claims or lawsuit in these disclosures.  In 

omitting this information, the plaintiff effectively takes inconsistent positions in 

the two judicial proceedings by asserting in the civil lawsuit that he has a claim 

against the defendant while denying under oath in the bankruptcy proceeding that 

the claim exists. 

The equitable doctrine of judicial estoppel is intended to protect courts 

against parties who seek to manipulate the judicial process by changing their legal 

positions to suit the exigencies of the moment.  Today, we address how this 

doctrine should be applied when a plaintiff takes inconsistent positions by pursuing 

in district court a civil claim that he failed to disclose as an asset in his bankruptcy 

proceedings.  We reaffirm our precedent that when presented with this scenario, a 

                                           
∗ Judge Hull recused herself and did not participate in these en banc proceedings.  Judge 

Newsom joined the Court on August 4, 2017, and did not participate in these en banc 
proceedings.   
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district court may apply judicial estoppel to bar the plaintiff’s civil claim if it finds 

that the plaintiff intended to make a mockery of the judicial system.   

But what suffices for a district court to find that a plaintiff who did not 

disclose a civil lawsuit in bankruptcy filings intended to make a mockery of the 

judicial system?  Our Court has endorsed a rule that the mere fact of the plaintiff’s 

nondisclosure is sufficient, even if the plaintiff corrected his bankruptcy 

disclosures after the omission was called to his attention and the bankruptcy court 

allowed the correction without penalty.  See Barger v. City of Cartersville, 

348 F.3d 1289 (11th Cir. 2003); Burnes v. Pemco Aeroplex, Inc., 291 F.3d 1282 

(11th Cir. 2002).  We granted en banc review to reconsider this precedent. 

We hold today that when determining whether a plaintiff who failed to 

disclose a civil lawsuit in bankruptcy filings intended to make a mockery of the 

judicial system, a district court should consider all the facts and circumstances of 

the case.  The court should look to factors such as the plaintiff’s level of 

sophistication, his explanation for the omission, whether he subsequently corrected 

the disclosures, and any action taken by the bankruptcy court concerning the 

nondisclosure.  We acknowledge that in this scenario the plaintiff acted 

voluntarily, in the sense that he knew of his civil claim when completing the 

disclosure forms.  But voluntariness alone does not necessarily establish a 

calculated attempt to undermine the judicial process.  We therefore overrule the 
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portions of Burnes and Barger that permit a district court to infer intent to misuse 

the courts without considering the individual plaintiff and the circumstances 

surrounding the nondisclosure.   

Here, the district court applied judicial estoppel to bar plaintiff Sandra 

Slater’s discrimination and retaliation claims in a lawsuit against her employer, 

U.S. Steel Corporation, because Slater failed to disclose these civil claims as assets 

in her bankruptcy.  Relying on our precedent in Burnes and Barger, the district 

court inferred from Slater’s nondisclosure alone that she intended to manipulate the 

judicial process.  A panel of our Court affirmed, concluding that the district court 

did not abuse its discretion in applying judicial estoppel.  Because we announce a 

new inquiry for evaluating intent to make a mockery of the judicial system, we 

remand to the panel so that it may decide whether the district court abused its 

discretion in light of this new standard.   

I. Factual Background and Proceedings Below 

Slater, a high school graduate, worked for U.S. Steel for more than 10 years 

performing general manual labor.  Slater sued U.S. Steel for discrimination based 

on race and sex in violation of Title VII, 42 U.S.C. § 2000e et seq, and 42 U.S.C. 

§ 1981, and for retaliating against her after she complained of race and sex 

discrimination, in violation of Title VII and § 1981.  U.S. Steel moved for 

summary judgment on all of Slater’s claims.  The district court granted the motion 
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in part and denied it in part.  The court denied summary judgment on Slater’s 

claims that she suffered discrimination in job assignments based on her sex and 

was fired in retaliation for complaining about racial discrimination.  Despite 

withstanding summary judgment, Slater never had an opportunity to present these 

claims to a jury.   

About a month after the district court’s summary judgment ruling, Slater—

represented by different counsel than in her discrimination case—filed a petition 

for Chapter 7 bankruptcy.  She did not disclose her lawsuit against U.S. Steel in 

her bankruptcy petition or the schedules filed with her petition.  When asked under 

penalty of perjury in Schedule B-Personal Property to identify any “contingent and 

unliquidated claims,” she answered “none.”  Voluntary Pet. at 10, In re Slater, No. 

11-02865 (Bankr. N.D. Ala. June 2, 2011), ECF No. 1.  And when asked under 

penalty of perjury in her Statement of Financial Affairs to identify any “suits and 

administrative proceedings to which the debtor is or was a party within one year 

immediately preceding the filing of this bankruptcy case,” she again answered 

“none.”  Id. at 29 (emphasis omitted).   

After Slater filed her disclosures, the bankruptcy trustee issued a Report of 

No Distribution, finding there was no property available for distribution from the 

estate over and above that exempted by law.  In the absence of any objections to 
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the report, 30 days later the estate became presumptively fully administered.  See 

Fed. R. Bankr. P. 5009(a). 

The next day, U.S. Steel again moved for summary judgment in the 

employment discrimination case, this time on the ground that because Slater failed 

to disclose her civil claims in the bankruptcy proceeding, the doctrine of judicial 

estoppel should bar her from pursuing those claims.  In response, Slater testified by 

declaration that she did not intentionally misrepresent facts to the bankruptcy 

court.  She further explained that she misunderstood the question in the Statement 

of Financial Affairs regarding “suits and administrative proceedings to which the 

debtor is or was a party” as asking only about suits filed against her.  

The next business day after U.S. Steel filed the motion, Slater amended her 

Statement of Financial Affairs and Schedule B to her bankruptcy petition to 

disclose her claims against U.S. Steel.  The bankruptcy trustee then filed with the 

bankruptcy court a request to employ the lawyers who were representing Slater in 

her employment action to continue to pursue the claims against U.S. Steel on 

behalf of the estate.  The bankruptcy court granted the motion.  

The bankruptcy case proceeded:  upon Slater’s petition, the court converted 

the case from a Chapter 7 to a Chapter 13 proceeding, and Slater filed a proposed 

Chapter 13 plan, which the bankruptcy court confirmed.  Later, though, when 

Slater failed to pay the trustee under the terms of the confirmed plan, the 
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bankruptcy court dismissed her case, meaning her debts never were discharged in 

bankruptcy. 

Slater’s civil action fared no better.  The district court granted U.S. Steel’s 

motion for summary judgment, applying the doctrine of judicial estoppel to bar her 

claims.  The court rejected Slater’s arguments that her omission of the civil claims 

in the bankruptcy proceeding was inadvertent and that she never intended to thwart 

the judicial process.  The court explained that under our circuit precedent, a failure 

to disclose is “‘inadvertent’ only when . . . the debtor either lacks knowledge of the 

undisclosed claims or has no motive for their concealment.”  Order at 11 (emphasis 

added) (Doc. 89)1 (quoting Barger, 348 F.3d at 1295-96).  

The district court found that Slater knew about her civil claims, filed in 

2009, when she completed the bankruptcy disclosures in 2011 and that she had a 

motive to conceal the claims “to defraud creditors into accepting her [bankruptcy] 

case as one involving no assets for distribution despite the real possibility with the 

impending trial of the discrimination case that she could soon be receiving a 

money settlement or a money judgment in her favor.”  Id. at 12.  Although Slater 

corrected her disclosures immediately after U.S. Steel brought the omissions to 

light, the district court found this fact irrelevant because “waiting until after being 

caught to rectify the omission is too little, too late.”  Id.  Following Burnes, 
                                           

1 Citations to “Doc.” refer to numbered docket entries in the district court record. 
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Barger, and their progeny, the court drew an inference that Slater intended to make 

a mockery of the judicial system based on its finding that she had knowledge of the 

undisclosed claims and a motive to conceal them.  

 Slater appealed.  After oral argument, a panel of this Court affirmed the 

district court’s grant of summary judgment to U.S. Steel.  In a concurring opinion, 

Judge Tjoflat urged the Court to review en banc our precedent permitting the 

inference on which the district court relied, that a plaintiff who omitted a civil 

claim as an asset in bankruptcy filings necessarily intended to make a mockery of 

the judicial system.  See Slater v. U.S. Steel Corp., 820 F.3d 1193, 1235 (11th Cir.) 

(Tjoflat, J., concurring) (explaining that our precedent validating such an inference 

“guarantees the very mockery of justice the doctrine of judicial estoppel was 

designed to avoid”), reh’g en banc granted, op. vacated, No. 12-15548 (11th Cir. 

Aug. 30, 2016).  We agreed to rehear the case en banc and vacated the panel 

opinion.  

II. Overview of Bankruptcy Principles 

Before turning to judicial estoppel, we pause for an overview of the Chapter 

7 and Chapter 13 bankruptcy procedures that allow debtors to discharge their 

financial obligations and receive a fresh start to explain how a debtor’s pending 

civil claim is treated in bankruptcy.  See Grogan v. Garner, 498 U.S. 279, 286-87 

(1991) (explaining that bankruptcy is designed to give “honest but unfortunate 

Case: 12-15548     Date Filed: 09/18/2017     Page: 8 of 36 



9 
 

debtor[s]” the opportunity to “reorder their affairs, make peace with their creditors, 

and enjoy a new opportunity in life with a clear field for future effort, unhampered 

by the pressure and discouragement of preexisting debt” (internal quotation marks 

omitted)).  For our purposes here, the main difference between a Chapter 7 and a 

Chapter 13 proceeding is that creditors are paid primarily with the debtor’s 

prepetition assets in Chapter 7 and with his postpetition earnings in Chapter 13.   

“Chapter 7 allows a debtor to make a clean break from his financial past, but 

at a steep price:  prompt liquidation of the debtor’s assets.”  Harris v. Viegelahn, 

135 S. Ct. 1829, 1835 (2015).  When a debtor files a Chapter 7 petition, his assets, 

subject to certain exemptions, are immediately transferred to a bankruptcy estate.  

11 U.S.C. § 541(a)(1).  The Chapter 7 trustee is responsible for selling the property 

in the estate and distributing the proceeds to creditors.2  Id. §§ 704(a)(1), 726.  

Although a Chapter 7 debtor “must forfeit virtually all his prepetition property,” 

the bankruptcy laws give the debtor an immediate fresh start and a break from the 

financial past “by shielding from creditors his postpetition earnings and 

acquisitions.”  Harris, 135 S. Ct. at 1835.  The debtor may keep any wages earned 

or assets acquired after the bankruptcy filing.  Id. (citing 11 U.S.C. § 541(a)(1)).   

                                           
2 When all the debtor’s assets are exempt from the bankruptcy estate, meaning that no 

property is available for distribution to creditors, streamlined procedures may apply.  See Fed. R. 
Bankr. P. 2002(e).   
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In contrast, a debtor who proceeds under Chapter 13 may keep his 

prepetition property but must repay his creditors over time, generally from what he 

earns after filing bankruptcy.  The Chapter 13 debtor proposes a plan to repay his 

debts over a three- or five-year period; the plan must be confirmed by the 

bankruptcy court.  Payments under the plan “are usually made from a debtor’s 

‘future earnings or other future income.’”  Id. (quoting 11 U.S.C. 1322(a)(1)).  In 

determining the sufficiency of the proposed plan payments, the bankruptcy court 

must consider the value of the debtor’s assets because the court may confirm the 

plan only if the present value of the proposed repayments is “not less than the 

amount that would be paid” to creditors if the debtor’s assets were liquidated under 

Chapter 7.  See 11 U.S.C. § 1325(a)(4).  If the bankruptcy court confirms the plan, 

the trustee generally collects a portion of the debtor’s wages through payroll 

deduction and then distributes the withheld wages to the creditors at the plan’s 

conclusion.  See Harris, 135 S. Ct. at 1835.  If the debtor completes his payments 

under the plan, his debts are discharged.3  See id. 

When a debtor files for bankruptcy under Chapter 13, his assets are 

transferred to the bankruptcy estate.  See 11 U.S.C. § 1306(a).  But after the 

bankruptcy plan is confirmed, the property of the estate returns to the debtor except 
                                           

3 If the debtor fails to make payments due under a Chapter 13 plan, he may be forced to 
convert to a Chapter 7 proceeding or the court may dismiss his bankruptcy case entirely.  See 
11 U.S.C. § 1307(a)-(c). 

Case: 12-15548     Date Filed: 09/18/2017     Page: 10 of 36 



11 
 

as provided in the plan or order confirming the plan.  See id. § 1327(b).  A Chapter 

13 debtor generally is permitted to retain his assets, such as his home or car.  See 

Harris, 135 S. Ct. at 1835. 

Given these differences, when a debtor’s assets include a civil claim, the 

claim will be treated differently depending upon whether the bankruptcy is a 

Chapter 7 or a Chapter 13 proceeding.  Because a Chapter 7 debtor forfeits his 

prepetition assets to the estate, only the Chapter 7 trustee, not the debtor, has 

standing to pursue a civil legal claim unless the trustee abandons the asset, which 

then returns the claim to the possession and control of the debtor.  See Parker v. 

Wendy’s Int’l, Inc., 365 F.3d 1268, 1272 (11th Cir. 2004).  But a Chapter 13 debtor 

retains standing to continue to pursue the civil claim.  See 11 U.S.C. § 1303; Fed. 

R. Bankr. P. 6009 (“With or without court approval, the . . . debtor in possession 

may prosecute . . . any pending action or proceeding by . . . the debtor, or 

commence and prosecute any action or proceeding in behalf of the estate before 

any tribunal.”).  Thus, a Chapter 13 debtor may continue to control the lawsuit and 

the terms of any settlement.  See Crosby v. Monroe Cty., 394 F.3d 1328, 1331 n.2 

(11th Cir. 2004).  With these bankruptcy principles and distinctions in mind, we 

now turn to the doctrine of judicial estoppel. 
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III. Judicial Estoppel Analysis 

The precise issue before us is how the doctrine of judicial estoppel should be 

applied when a plaintiff fails to identify a pending civil claim as an asset in a 

bankruptcy proceeding.  To address this issue, we begin by reaffirming that a 

district court may apply judicial estoppel when a two-part test is satisfied:  the 

plaintiff (1) took a position under oath in the bankruptcy proceeding that was 

inconsistent with the plaintiff’s pursuit of the civil lawsuit and (2) intended to 

make a mockery of the judicial system.4   

We then discuss how a district court should apply the second prong.  Our 

precedent has, in effect, treated the fact of the plaintiff’s omission as establishing 

the requisite intent.  Today we clarify that the district court must consider all the 

facts and circumstances in determining whether the plaintiff acted with the intent 

to make a mockery of the judicial system.   

A. To Invoke Judicial Estoppel in the Bankruptcy Scenario, District 
Courts Should Continue to Apply Our Two-Part Test. 
 

The equitable doctrine of judicial estoppel is intended to “prevent the 

perversion of the judicial process” and “protect [its] integrity . . . by prohibiting 

parties from deliberately changing positions according to the exigencies of the 

                                           
4 Because judicial estoppel is an equitable doctrine, we review the district court’s 

decision to apply the doctrine for abuse of discretion.  See New Hampshire v. Maine, 532 U.S. 
742, 750 (2001); Talavera v. Sch. Bd. of Palm Beach Cty., 129 F.3d 1214, 1216 (11th Cir. 1997).   
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moment.”  New Hampshire, 532 U.S. at 749-50 (citations and internal quotation 

marks omitted); see also 18 James Wm. Moore et al., Moore’s Federal Practice 

¶ 131.13[6] (3d ed. 2015) (explaining that doctrine of judicial estoppel is 

concerned with “the orderly administration of justice and regard for the dignity of 

court proceedings”).  When a party does so, the doctrine of judicial estoppel allows 

a court to exercise its discretion to dismiss the party’s claims.  See New 

Hampshire, 532 U.S. at 750.  Stated simply, the doctrine of judicial estoppel rests 

on the principle that “absent any good explanation, a party should not be allowed 

to gain an advantage by litigation on one theory, and then seek an inconsistent 

advantage by pursuing an incompatible theory.”  Ryan Operations G.P. v. Santiam-

Midwest Lumber Co., 81 F.3d 355, 358 (3d Cir. 1996) (quoting 18 Charles A. 

Wright, Arthur R. Miller & Edward H. Cooper, Federal Practice and Procedure 

§ 4477 (1981)).   

Our circuit employs a two-part test to guide district courts in applying 

judicial estoppel:  whether (1) the party took an inconsistent position under oath in 

a separate proceeding, and (2) these inconsistent positions were “calculated to 

make a mockery of the judicial system.”  Burnes, 291 F.3d at 1285 (internal 

quotation marks omitted).  Under this test, a district court considers both the 

plaintiff’s actions—whether he made inconsistent statements—and his motive—

whether he intended to make a mockery of the judicial system.  Judicial estoppel 
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should not be applied when the inconsistent positions were the result of 

“inadvertence[] or mistake” because judicial estoppel “looks towards cold 

manipulation and not an unthinking or confused blunder.” Johnson Serv. Co. v. 

Transamerica Ins. Co., 485 F.2d 164, 175 (5th Cir. 1973).5   

Before we formulated our two-part test in Burnes, the United States 

Supreme Court addressed the doctrine of judicial estoppel in New Hampshire v. 

Maine, which concerned a boundary dispute between the two states.  Availing 

itself of the Supreme Court’s original jurisdiction, New Hampshire sought a 

declaration that the low water mark of a river on Maine’s shore was the boundary 

between the two states.  532 U.S. at 745, 747.  Maine moved to dismiss the case, 

arguing that judicial estoppel should bar New Hampshire’s action because in 

previous litigation between the two states New Hampshire had agreed to a consent 

decree that set the boundary at the middle of the river’s main channel of 

navigation.  Id. at 748.  The Supreme Court applied judicial estoppel to bar New 

Hampshire’s later attempt to claim more land by arguing for a different boundary.  

Id. at 749.   

The Court announced a three-part test that “typically inform[s]” the decision 

whether to apply the judicial estoppel doctrine:  (1) “a party’s later position must 
                                           

5 Decisions of the former Fifth Circuit handed down before the close of business on 
September 30, 1981 are binding on this Court.  See Bonner v. City of Prichard, 661 F.2d 1206, 
1209 (11th Cir. 1981) (en banc). 
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be clearly inconsistent with its earlier position”; (2) the party had to “succeed[] in 

persuading a court to accept that party’s earlier position, so that judicial acceptance 

of” the party’s later position “would create the perception that either the first or the 

second court was misled”; and (3) the party “seeking to assert an inconsistent 

position would derive an unfair advantage or impose an unfair detriment on the 

opposing party if not estopped.”  Id. at 750-51 (internal quotation marks omitted).  

Additionally, the Court recognized that judicial estoppel should not be applied 

“when a party’s prior position was based on inadvertence or mistake.”  Id. at 753 

(internal quotation marks omitted).  Although the Court announced this three-part 

test, it emphasized that it was “not establish[ing] inflexible prerequisites or an 

exhaustive formula for determining the applicability of judicial estoppel.”  Id. at 

751.6 

Slater argues that we must abandon our test for applying judicial estoppel in 

favor of the New Hampshire test.  In New Hampshire, though, the party seeking to 

apply judicial estoppel, Maine, was a party to the prior lawsuit in which New 

Hampshire had taken an inconsistent position.  See id. at 745.  The Supreme Court 

                                           
6 The Supreme Court concluded that all three parts of the test were satisfied:  New 

Hampshire had taken inconsistent positions by changing its argument about the location of the 
boundary, it had succeeded in persuading the Supreme Court to accept its earlier position when 
the Court accepted the parties’ agreement about the location of the boundary and entered a 
consent decree, and it would gain an unfair advantage at Maine’s expense if permitted to seek to 
move the boundary.  See New Hampshire, 532 U.S. at 751-55. And “New Hampshire’s position” 
could not “be regarded as a product of inadvertence or mistake.”  Id. at 753.   
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was not presented with—and so did not address—the question of how judicial 

estoppel should be applied when the party seeking to invoke the doctrine was not a 

party to the other proceeding.  Here, because the party seeking to invoke judicial 

estoppel, U.S. Steel, was not a party to the bankruptcy case and could not have 

been unfairly disadvantaged by any position Slater took in that case, we conclude 

that New Hampshire is inapplicable.  Consistent with New Hampshire’s 

recognition that its test was not exhaustive, we adhere to our two-part test in the 

scenario before us.7 

B. Under Our Precedent, a Plaintiff Who Omitted a Civil Claim in a 
Bankruptcy Filing Is Deemed to Have Intended to Make a 
Mockery of the Judicial System. 

 
Turning back to our two-part test for applying judicial estoppel, the first part 

is satisfied because Slater took an inconsistent position under oath in her 

bankruptcy proceeding.  We focus today on the second part: how a court should 

determine whether a plaintiff intended make a mockery of the judicial system.   

In Burnes and Barger, we endorsed an inference that a plaintiff who failed to 

disclose a lawsuit in a Chapter 7 bankruptcy intended to manipulate the judicial 
                                           

7 We note that other circuits have taken a similar approach in not rigidly adhering to the 
New Hampshire test (that is, considering different factors) when the party seeking to invoke 
judicial estoppel was not a party to the case in which the other party took an inconsistent 
position.  See, e.g., Stephenson v. Malloy, 700 F.3d 265, 273 (6th Cir. 2012) (considering 
whether debtor who omitted lawsuit in bankruptcy disclosures had acted in bad faith); Krystal 
Cadillac-Oldsmobile GMC Truck, Inc. v. Gen. Motors Corp., 337 F.3d 314, 325 (3d Cir. 2003) 
(considering, as part of judicial estoppel test, whether a lesser sanction would have remedied the 
damage done by the litigant’s misconduct). 
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system because the omission was not inadvertent.  In effect, we treated the fact that 

the plaintiff could potentially benefit from the nondisclosure as sufficient to 

establish that the plaintiff, in fact, intended to deceive the court and manipulate the 

proceedings.  And we subsequently extended that reasoning to cases involving 

Chapter 13 debtors as well.8 

1. Burnes v. Pemco Aeroplex, Inc. 

In Burnes, we held that a district court did not abuse its discretion in 

applying judicial estoppel to bar plaintiff Levi Billups’s claims in a civil lawsuit 

when he failed to disclose those claims as assets in his bankruptcy filings.  See 

291 F.3d at 1286-88.  After Billups filed for Chapter 13 bankruptcy, he sued his 

employer, Pemco, for racial discrimination, but never amended his bankruptcy 

disclosures to identify the lawsuit.  When Billups later sought to convert the 

Chapter 13 petition into a Chapter 7, the bankruptcy court ordered him to update 

his schedules to reflect changes since the original filing.  He nevertheless failed to 

report his pending lawsuit and then received a no-asset discharge of his debts under 

Chapter 7.  After the bankruptcy was closed, Pemco moved for summary judgment 

based on judicial estoppel.  Id.  The district court granted the motion, and we 

affirmed.  Id. at 1284, 1289.   

                                           
8 See Robinson v. Tyson Foods, Inc., 595 F.3d 1269, 1275-76 (11th Cir. 2010); De Leon 

v. Comcar Indus., Inc., 321 F.3d 1289, 1291-92 (11th Cir. 2003). 

Case: 12-15548     Date Filed: 09/18/2017     Page: 17 of 36 



18 
 

In reviewing the district court’s application of judicial estoppel, we applied 

our two-part test inquiring whether the debtor took an inconsistent position under 

oath in another proceeding and whether the inconsistency was calculated to make a 

mockery of the judicial system.  Id. at 1285.  Because it was beyond dispute that 

Billups had taken inconsistent positions about the existence of his civil claims, we 

characterized the issue on appeal as “one of intent.”  Id. at 1286.   

Billups argued that he lacked the requisite intent to mislead the court.  

Looking to decisions of other circuits, we concluded that the district court 

permissibly drew an inference that Billups had engaged in intentional 

manipulation.  See id. at 1287.  Obviously Billups knew about his civil claims, 

which he was pursuing in a separate action.  And an incentive existed to hide the 

lawsuit from his creditors because it was “unlikely he would have received the 

benefit of . . . a no asset, complete discharge had his creditors, the trustee, or the 

bankruptcy court known of a lawsuit claiming millions of dollars in damages.”  Id. 

at 1288.  We permitted the inferential leap from Billups’s potential motive to hide 

the lawsuit to the conclusion that he in fact acted with such a motive and thus 

intended to manipulate the proceedings.  

Billups also argued that the doctrine of judicial estoppel should not be 

applied because he could reopen his bankruptcy case and amend his filings to 

disclose the lawsuit.  We rejected this argument, explaining that a debtor should 
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not be permitted to escape judicial estoppel simply by correcting his nondisclosure 

once it has been discovered.  Because “[t]he success of our bankruptcy laws 

requires a debtor’s full and honest disclosure,” we reasoned, a debtor cannot 

“back-up, re-open the bankruptcy case, and amend his bankruptcy filings” after his 

adversary raises judicial estoppel.  Id.  Allowing the debtor to proceed in these 

circumstances, we said, would “suggest[] that a debtor should consider disclosing 

potential assets only if he is caught concealing them,” which “would only diminish 

the necessary incentive to provide the bankruptcy court with a truthful disclosure” 

of assets.  Id. 

2. Barger v. City of Cartersville 

In Barger, a 2-1 decision, the panel majority followed Burnes in holding that 

a district court did not abuse its discretion when it found, based solely on the 

debtor’s failure to disclose her civil claims in her bankruptcy proceedings, that she 

intended to make a mockery of the judicial system.  See Barger, 348 F.3d at 1297.  

After Barger was demoted, she brought employment discrimination claims against 

her employer, the City of Cartersville, seeking money damages and reinstatement 

to her earlier position.  While her lawsuit was pending, Barger filed for Chapter 7 

bankruptcy but omitted her civil claims from her disclosures.  Id. at 1291.  Barger 

had told both her bankruptcy attorney and the trustee that she had a pending 

lawsuit against the City, in which she sought reinstatement to her former position, 
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but she had failed to mention that she also sought damages.  Id. After Barger 

received a no-asset discharge of her debts, the City moved for summary judgment 

based on judicial estoppel.  Barger then asked the bankruptcy court to reopen her 

case so that she could disclose her employment discrimination claims.  Id. at 1291-

92.  After a hearing in which the City participated, the bankruptcy court permitted 

Barger to reopen and allowed the trustee to pursue the claims against the City, 

finding that Barger had neither intentionally concealed the discrimination claims 

nor sought to obtain an advantage for herself by failing to disclose them.  Id. 

Nonetheless, the district court applied judicial estoppel to bar the claims.  Id. at 

1292.   

The panel majority affirmed the district court’s application of judicial 

estoppel and, following Burnes, conflated the inquiry into whether Barger had 

acted voluntarily with the inquiry into whether she intended to make a mockery of 

the judicial system.  See id. at 1294.  To determine whether Barger had the 

requisite intent, the panel majority considered whether her nondisclosure was 

“inadvertent” by looking to whether she knew about the undisclosed claims and 

had a motive to conceal them.  Id. at 1295-96.  As to motive, the panel majority 

recognized that a debtor who omitted such a claim would be able to “keep any 

proceeds for herself and not have them become part of the bankruptcy estate.”  Id. 

at 1296. 
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The dissent in Barger objected to the panel majority’s analysis of Barger’s 

intent to make a mockery of the judicial system.  Id. at 1298 (Barkett, J., 

dissenting).  The dissent argued that the majority had improperly treated the fact 

that Barger’s omission was not “inadvertent” as sufficient to establish that she had 

intended to mislead the court.  See id. (explaining that the “failure to meet the 

specific inadvertence criteria” does not “automatically impl[y] an intent to make a 

mockery of the judicial system” (internal quotation marks omitted)).  The dissent 

urged that courts should look to “all of the circumstances of [the] particular case” 

to determine whether the debtor had the requisite intent.  Id. at 1297-98 (internal 

quotation marks omitted).   

3. Cases Post Burnes and Barger  

Even though Burnes and Barger both involved Chapter 7 bankruptcies, we 

have extended their reasoning to cases involving Chapter 13 debtors.  See De Leon 

v. Comcar Indus., Inc., 321 F.3d 1289, 1292 (11th Cir. 2003) (holding that because 

Chapter 13 debtor “knew about his [civil] claim and possessed a motive to conceal 

it[,] . . . we can infer from the record his intent to make a mockery of the judicial 

system” (internal quotation marks omitted)).  We acknowledged that a Chapter 13 

debtor would always have a potential motive to conceal a civil claim from creditors 

so as to “keep the proceeds for herself and den[y] the creditors a fair opportunity to 
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claim what was rightfully theirs.”  See Robinson v. Tyson Foods, Inc., 595 F.3d 

1269, 1275-76 (11th Cir. 2010).  

It is true that in two panel decisions after Burnes and Barger we applied 

judicial estoppel more narrowly, but these decisions cannot be reconciled with our 

prior precedent.  First, in Parker, we reversed the district court’s application of 

judicial estoppel to bar an employment discrimination claim that a debtor failed to 

disclose as an asset in his Chapter 7 bankruptcy petition.  365 F.3d at 1269.  We 

said that judicial estoppel should not be applied in that case because when the 

debtor filed Chapter 7 bankruptcy, the trustee, as representative of the bankruptcy 

estate, became “the proper party in interest, and . . . the only party with standing to 

prosecute causes of action belonging to the estate.”  Id. at 1272.  We held that 

because the trustee was the real party in interest in the civil lawsuit, had never 

taken an inconsistent position under oath, and had not abandoned the 

discrimination claim, the district court abused its discretion in applying judicial 

estoppel.  Id.  As the panel in the case before us recognized, Parker cannot be 

reconciled with our decision in Barger, in which we upheld the application of 

judicial estoppel to bar civil claims that the Chapter 7 debtor failed to disclose, 

even though we acknowledged that the trustee was the real party in interest. 

Second, in Ajaka v. Brooksamerica Mortgage Corp., 453 F.3d 1339 (11th 

Cir. 2006), we looked beyond a Chapter 13 debtor’s failure to disclose a civil 
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lawsuit to determine whether the debtor actually intended to make a mockery of 

judicial proceedings.  After filing a Chapter 13 petition, Ajaka filed a Truth in 

Lending Act claim against his mortgage lender.  Id. at 1342.  Ajaka directed his 

bankruptcy attorney to amend his bankruptcy schedules to disclose the lawsuit, but 

his attorney failed to do.  Id. at 1343.  Because Ajaka had failed to disclose his 

claim to the bankruptcy court, the lender moved for summary judgment based on 

judicial estoppel.  Even though the record showed that all the creditors were aware 

of Ajaka’s civil claims against the lender before the lender raised judicial estoppel, 

the district court found that Ajaka intended to make a mockery of the judicial 

system.  Id.  We reversed and held that the district court abused its discretion in 

applying judicial estoppel when there was a question of material fact about 

whether Ajaka had an intention to conceal his civil claim from his creditors.  We 

relied in part on the fact that he had subsequently amended his bankruptcy 

schedules.  Id. at 1346.   

Ajaka cannot be squared with Burnes and Barger, which looked solely to 

whether the debtor omitted a claim to determine the debtor’s intent.  Given the 

flaws in our reasoning in Burnes and Barger and the inconsistencies in our 

precedent, we now address how district courts should evaluate a debtor’s intent.   
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C. Deciding Whether a Plaintiff Intended to Make a Mockery of the 
Judicial System Requires Review of the Totality of the Facts and 
Circumstances.   

 
We hold that to determine whether a plaintiff’s inconsistent statements were 

calculated to make a mockery of the judicial system, a court should look to all the 

facts and circumstances of the particular case.  When the plaintiff’s inconsistent 

statement comes in the form of an omission in bankruptcy disclosures, the court 

may consider such factors as the plaintiff’s level of sophistication, whether and 

under what circumstances the plaintiff corrected the disclosures, whether the 

plaintiff told his bankruptcy attorney about the civil claims before filing the 

bankruptcy disclosures, whether the trustee or creditors were aware of the civil 

lawsuit or claims before the plaintiff amended the disclosures, whether the plaintiff 

identified other lawsuits to which he was party, and any findings or actions by the 

bankruptcy court after the omission was discovered.9  We overrule the portions of 

Burnes and Barger that permitted the inference that a plaintiff intended to make a 

mockery of the judicial system simply because he failed to disclose a civil claim.10   

                                           
9 We emphasize that this list is not exhaustive; the district court is free to consider any 

fact or factor it deems relevant to the intent inquiry. 
10 We do not overrule these cases entirely.  Specifically, our decision today has no effect 

on the portion of Burnes holding that judicial estoppel did not apply to bar the debtor’s injunctive 
relief claims, 291 F.3d at 1288-89, or the portions of Barger addressing standing, estoppel, and 
the application of judicial estoppel to the debtor’s claim for injunctive relief, 348 F.3d at 1292-
93, 1297. 
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Three reasons lead us to reject the inference we accepted in Burnes and 

Barger in favor of a rule that a district court should look to all the circumstances of 

the case.  First, such an inquiry ensures that judicial estoppel is applied only when 

a party acted with a sufficiently culpable mental state.  Second, it allows a district 

court to consider any proceedings that occurred in the bankruptcy court after the 

omission was discovered, arguably a better way to ensure that the integrity of the 

bankruptcy court is protected.  Third, limiting judicial estoppel to those cases in 

which the facts and circumstances warrant it is more consistent with the equitable 

principles that undergird the doctrine.  By rejecting a one-size-fits-all approach, we 

reduce the risk that the application of judicial estoppel will give the civil defendant 

a windfall at the expense of innocent creditors. 

First, a district court should look to all the facts and circumstances of the 

case to decide whether a plaintiff intended to mislead the court because that 

question is separate from and not answered by whether the plaintiff voluntarily, as 

opposed to inadvertently, omitted assets.  Our decisions in Burnes and Barger 

conflated the question of whether the plaintiff’s omission was inadvertent with the 

separate question of whether the plaintiff actually intended to manipulate the 

judicial system to his advantage. 

After all, a plaintiff may have failed to disclose a pending lawsuit because he 

did not understand the disclosure obligations.  It is not difficult to imagine that 
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some debtors, particularly those proceeding pro se,11 may not realize that a 

pending lawsuit qualifies as a “contingent and unliquidated claim” that must be 

disclosed on a schedule of assets.  Although the question asking for a list of “all 

suits and administrative proceedings to which the debtor is or was a party” seems 

more straightforward, as Slater’s testimony shows, it nevertheless may be 

misunderstood.12  So it makes sense that a district court should look beyond a 

plaintiff’s omission in determining whether the plaintiff intended to misuse the 

judicial process.   

Second, a broader inquiry allows a district court to consider any findings or 

other actions by the bankruptcy court that might help in determining whether the 

debtor purposely intended to mislead the court and creditors.  We have justified 

applying judicial estoppel after a debtor omitted a claim from his bankruptcy 

disclosures as necessary to ensure full and honest disclosure to the bankruptcy 

courts and protect “the effective functioning of the federal bankruptcy system.”  

Burnes, 291 F.3d at 1286 (internal quotation marks omitted).  But we have 

overlooked that bankruptcy courts do not necessarily view such omissions as 

establishing a debtor’s intent to mislead the bankruptcy court.   
                                           

11 In 2015, 9.2% of Chapter 7 and 8.5% of Chapter 13 petitions nationwide were filed by 
debtors proceeding pro se.  Michael B. Joseph, Consumer Pro Se Bankruptcy: Finding Hope in 
Hopelessness, 35 Am. Bankr. Inst. J. 32, 32 (May 2016). 

12 Of course, the district court may determine that a plaintiff’s testimony that he 
misunderstood the disclosure obligations is not credible.   
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To the contrary, the Bankruptcy Code and Rules liberally permit debtors to 

amend their disclosures when an omission is discovered.  Yes, the Bankruptcy 

Code requires debtors to disclose all their assets, including contingent and 

unliquidated claims.  See 11 U.S.C. § 521(a)(1)(B) (requiring debtor to file a 

schedule of assets and liabilities).  But Bankruptcy Rule 1009, which was proposed 

by the Supreme Court and adopted by Congress, permits a debtor to amend a 

schedule or statement “as a matter of course at any time before the case is closed.”  

Fed. R. Bankr. R. P. 1009(a).  Further, the bankruptcy court retains broad 

discretion to reopen a closed case on a motion of the debtor or another party in 

interest “to administer” an asset that had not previously been scheduled.  11 U.S.C. 

§ 350(b).  It strikes us as inconsistent with these principles—which recognize that 

omissions occur and liberally allow amendment and correction of disclosures—to 

infer that a debtor who failed to disclose a lawsuit necessarily meant to manipulate 

the bankruptcy proceedings.   

We see no good reason why, when determining whether a debtor intended to 

manipulate the judicial system, a district court should not consider the bankruptcy 

court’s treatment of the nondisclosure.  We reject the idea that encouraging a 

district court to blind itself to subsequent proceedings in the bankruptcy court, 

particularly the bankruptcy court’s decision about whether to allow the debtor to 

amend his disclosures or reopen his bankruptcy case, better protects the bankruptcy 
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system.  Indeed, the bankruptcy court has tools of its own to punish a debtor who it 

determines purposefully tried to hide assets.  For example, it may revoke the 

discharge or deny an exemption for the proceeds from the debtor’s lawsuit, see In 

re Barger, 279 B.R. 900, 908 (Bankr. N.D. Ga. 2002); it may even fine or imprison 

a debtor for contempt or refer the matter for the United States Attorney’s Office to 

consider prosecuting the debtor for perjury.  See 18 U.S.C. §§ 401, 1621.13 

Third, considering all the circumstances of the case is more consistent with 

the equitable principles that underlie the doctrine of judicial estoppel.  “Equity 

eschews mechanical rules” and “depends on flexibility.”  Holmberg v. Armbrecht, 

327 U.S. 392, 396 (1946).14  Requiring the district court to consider all facts and 

circumstances in evaluating the plaintiff’s intent is the more flexible, less 

mechanical approach that equity demands.  In addition, this approach reduces the 

likelihood that an otherwise liable civil defendant will receive an unjustified 

windfall or that innocent creditors will be harmed.  
                                           

13 U.S Steel argues that judicial estoppel is also necessary to protect the integrity of 
district courts from plaintiffs who pursue civil claims that they implicitly admitted in their 
bankruptcy proceedings were worthless. It posits that a plaintiff may omit a civil claim from his 
bankruptcy disclosures because he knew it was worthless, yet attempt to commit a fraud on the 
district court by trying to persuade the court that the claim has value.  But under the rule we 
adopt today, a district court may apply judicial estoppel if it decides that the plaintiff intended to 
manipulate the judicial process in either court; it simply must consider the totality of the facts 
and circumstances before making that determination.   

14 See also DelCostello v. Int’l Bros. of Teamsters, 462 U.S. 151, 162 (1983) (explaining 
that principles of equity are hostile to “mechanical rules” (internal quotation marks omitted)); 
Baggett v. Bullitt, 377 U.S. 360, 375 (1964) (explaining that whether a court should exercise its 
discretionary equitable powers should not depend on an “automatic rule”). 
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When a district court applies a judicial estoppel bar based on nondisclosure 

in a bankruptcy proceeding without determining that the plaintiff deliberately 

intended to mislead, the civil defendant avoids liability on an otherwise potentially 

meritorious civil claim while providing no corresponding benefit to the court 

system.  As an equitable doctrine, judicial estoppel should apply only when the 

plaintiff’s conduct is egregious enough that the situation “demand[s] equitable 

intervention.”  Hazel-Atlas Glass Co. v. Hartford-Empire Co., 322 U.S. 238, 248 

(1944).  When a plaintiff intended no deception, judicial estoppel may not be 

applied.  If a court applies judicial estoppel to bar the plaintiff’s claim absent such 

intent, it awards the civil defendant an unjustified windfall.15  Just as equity frowns 

upon a plaintiff’s pursuit of a claim that he intentionally concealed in bankruptcy 

proceedings, equity cannot condone a defendant’s avoidance of liability through a 

doctrine premised upon intentional misconduct without establishing such 

misconduct.  See Coral Springs St. Sys, Inc. v. City of Sunrise, 371 F.3d 1320, 
                                           

15 U.S. Steel contends that civil defendants receive no “pure windfall” if judicial estoppel 
is applied as the district court did here because they receive only the “incidental benefit” of 
escaping civil liability in exchange for providing the valuable service of “exposing abuses of the 
bankruptcy system.”  Appellee’s Br. at 52-53 (internal quotation marks omitted).  But only when 
the plaintiff intended to mislead is the defendant exposing an abuse of the system. 

In a similar vein, U.S. Steel argues that unless courts apply judicial estoppel consistent 
with our existing precedent, civil defendants will have no incentive to uncover omissions of civil 
lawsuits in bankruptcy filings, and such omissions will go undetected.  Not so.  Civil defendants 
like U.S. Steel will still have an incentive to research and discover whether the plaintiff failed to 
disclose a civil claim because the court may apply judicial estoppel if the facts and circumstances 
of the case show that the plaintiff had the requisite intent to deceive.  In addition, the plaintiff’s 
nondisclosure may provide fodder for cross examination and impeachment in the civil suit. 
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1340-41 (11th Cir. 2004) (explaining that a court of equity must “promote and 

enforce justice, good faith, uprightness, fairness, and conscientiousness” from both 

plaintiff and defendant (internal quotation marks omitted)). 

What is more in this circumstance, the application of judicial estoppel poses 

a potential risk of harm to innocent creditors.  When a civil claim is dismissed on 

the basis of judicial estoppel, the asset becomes worthless—losing any potential to 

increase the value of the bankruptcy estate—which in turn harms creditors.  It is 

easy to see why in Chapter 7 proceedings:  the trustee is responsible for liquidating 

the assets in the estate and then distributing the proceeds to creditors.  When the 

civil claim is dismissed, there can be no proceeds from a recovery or settlement for 

distribution to creditors.  See 11 U.S.C. §§ 704(a)(1), 726.16   

Although not as apparent for Chapter 13 proceedings, a risk remains that the 

dismissal will harm creditors.  The amount of proceeds that creditors receive in a 

Chapter 13 bankruptcy is dictated by the confirmed plan, and a debtor’s payments 

under the plan are generally based upon the debtor’s expected future earnings.  See 

Harris, 135 S. Ct. at 1835.  But a plan can be confirmed only if the payments to the 

creditors are either equal to or exceed what the creditors would have received in a 

                                           
16 As we observed above, our holding in Parker that judicial estoppel should not apply 

against a Chapter 7 trustee conflicted with Barger.  Because we overrule that portion of Barger, 
Parker no longer conflicts with prior panel precedent, and so there is no question about its 
continued viability. 
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Chapter 7 bankruptcy, meaning that the value of a civil claim is taken into account 

in formulating and reviewing the plan.  See 11 U.S.C. § 1325(a)(4).  If the debtor, 

trustee, creditors, and bankruptcy court know that a civil claim is likely to be 

dismissed based on judicial estoppel, they are likely to treat the claim as worthless, 

depriving the bankruptcy estate of what (absent judicial estoppel) might have been 

a valuable asset.  Because the application of judicial estoppel may harm innocent 

creditors, equitable principles dictate that courts proceed with care and consider all 

the relevant circumstances.  

In the face of these compelling reasons why district courts should consider 

the totality of the facts and circumstances of the case to determine whether a 

plaintiff intended to make a mockery of the judicial system, U.S. Steel urges us to 

adhere to Burnes and Barger.  First, U.S. Steel argues that no change to our 

precedent is required because even when a district court finds that the plaintiff 

intended to manipulate the judicial system, the court remains “entirely free to find 

in particular circumstances that a debtor’s omission was inadvertent.”  Appellee’s 

Br. at 3.  But U.S. Steel overlooks that under our case law an omission of a claim is 

“‘inadvertent’ only when a [debtor] either lacks knowledge of the undisclosed 

claim or has no motive for [its] concealment.”  Barger, 348 F.3d at 1295 (emphasis 

added).  No plaintiff who omitted civil claims from bankruptcy disclosures will be 

able to show that he acted inadvertently because, as we explained above, the 
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plaintiff always will have knowledge of his pending civil claim and a potential 

motive to conceal it due to the very nature of bankruptcy.  The Supreme Court has 

told us that judicial estoppel must not be applied to an inadvertent inconsistency, 

New Hampshire, 532 U.S. at 753, yet under our precedent inadvertence places no 

meaningful limit on the doctrine’s application.   

Second, U.S. Steel argues that by overruling Burnes and Barger, we will 

create a circuit split.  In fact, a circuit split exists regardless.  The approach we 

adopt today is consistent with the decisions of at least three other circuits, which 

have recognized that whether a plaintiff intended to make a mockery of the judicial 

system requires consideration of more than just whether the plaintiff failed to 

disclose a claim.17  Other circuits, consistent with Burnes and Barger, have 

endorsed the inference that a plaintiff who omitted a claim necessarily intended to 

manipulate the judicial system.18  For the reasons we have already discussed, we 

                                           
17 See Spanie v. Cmty. Contacts, Inc., 756 F.3d 542, 548 (7th Cir. 2014) (reversing 

application of judicial estoppel because the civil defendant “needed to show more than an initial 
nondisclosure on a bankruptcy schedule”); Ah Quin v. Cty. of Kauai Dep’t. of Transp., 733 F.3d 
267, 276 (9th Cir. 2013) (rejecting a “presumption of deceit” where “the plaintiff-debtor has 
reopened the bankruptcy proceedings and has corrected the initial filing error”); Eubanks v. 
CBSK Fin. Grp., Inc., 385 F.3d 894, 899 (6th Cir. 2004) (reversing district court’s application of 
judicial estoppel where plaintiffs omitted the claim because defendant “provide[d] no additional 
evidence that Plaintiffs demonstrated fraudulent intentions towards the court”).   

18 See, e.g., Eastman v. Union Pac. R.R. Co., 493 F.3d 1151, 1157-60 (10th Cir. 2007) 
(“Where a debtor has both knowledge of the claims and a motive to conceal them, courts 
routinely, albeit at times sub silentio, infer deliberate manipulations.”); In re Superior 
Crewboats, Inc., 374 F.3d 330, 335-36 (5th Cir. 2004) (concluding that judicial estoppel applied 
because plaintiffs knowingly omitted civil claim from bankruptcy disclosures).   
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find the analysis of the Sixth, Seventh, and Ninth Circuits to be more persuasive 

and conclude that theirs is the better approach.19 

We thus overrule our prior precedent approving the inference that a plaintiff 

intended to make a mockery of the judicial system solely because he failed to 

disclose his civil claim in his bankruptcy.  Instead, district courts should consider 

all the facts and circumstances of the case to determine whether the debtor had the 

requisite intent. 

IV. Conclusion 

Having identified the proper standard for determining when judicial estoppel 

may be applied, we remand this appeal to the panel to consider whether the district 

court abused its discretion in applying judicial estoppel and to resolve any other 

remaining issues.   

REMANDED. 

 

 

 

 

 
                                           

19 U.S. Steel also argues that stare decisis requires us to adhere to our precedent, but the 
en banc court may overrule panel decisions.  See McKinney v. Pate, 20 F.3d 1550, 1565 n.21 
(11th Cir. 1994) (en banc). 
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ED CARNES, Chief Judge, concurring: 

 I concur in the majority opinion for the Court, especially in light of footnote 

12, which acknowledges that a district court is not required to accept the testimony 

of the plaintiff that her misstatements in the bankruptcy proceeding were not made 

with intent to mislead, even if that testimony is uncontradicted.    

This is in keeping with the long-established law of this circuit.  See, e.g., 

Burston v. Caldwell, 506 F.2d 24, 26 (5th Cir. 1975) (“The district court, of course, 

was not required to accept [the petitioner’s] testimony, even if uncontradicted.”); 

Negron v. City of Miami Beach, 113 F.3d 1563, 1570 (11th Cir. 1997) (noting that 

the district court as factfinder was free to reject an expert witness’ testimony even 

if it was uncontradicted); Murphy v. City of Flagler Beach, 846 F.2d 1306, 1310 

(11th Cir. 1988) (explaining that the factfinder “was not bound to accept the 

plaintiff’s evidence . . . even if it was not controverted”); see also United States v. 

Samples, 897 F.2d 193, 198 (5th Cir. 1990) (“The trier of fact need not credit any 

witness’ testimony, even if unimpeached.”). 

We have taken the principle even further than that.  In criminal cases, “[w]e 

have long recognized that a statement by a defendant, if disbelieved by the jury, 

may be considered substantive evidence of the defendant’s guilt.”  United States v. 

Tobin, 676 F.3d 1264, 1287 (11th Cir. 2012) (quotation marks omitted), abrogated 

on other grounds by United States v. Davila, 569 U.S. __, 133 S. Ct. 2139 (2013); 
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United States v. Martinez, 83 F.3d 371, 374 (11th Cir. 1996) (“But the jury was 

entitled to reject Martinez’s testimony and to consider it as substantive evidence of 

his guilt.”).  And “this rule applies with special force,” we have stressed, “where 

the element to be proved is the defendant’s knowledge or intent.”  Martinez, 83 

F.3d at 374–75; accord United States v. Vazquez, 53 F.3d 1216, 1225 (11th Cir. 

1995) (noting that the rule a factfinder, after observing a defendant testify, can 

infer that the opposite of her testimony is true “applies with special force where the 

elements to be proved for a conviction include highly subjective elements:  for 

example, the defendant’s intent or knowledge”).  

All of those decisions are particularly important in light of our holding today 

that judicial estoppel will bar a claim not disclosed by the plaintiff in her 

bankruptcy proceeding only if the omission was done with the intent to mislead.  

The intent behind an inaccurate or misleading statement or omission is a purely 

subjective fact that can seldom be proven by objective facts alone.  People who 

have defrauded others through misleading bankruptcy schedules, which are signed 

under penalty of perjury, have committed a crime.  It is a small step from original 

perjury to cover-up perjury.  

If district courts were required to accept a plaintiff’s testimony that she did 

not intend to defraud her creditors by omitting a claim from her bankruptcy 

schedules, judicial estoppel never would be applied in these circumstances.  The 
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possibility that the doctrine could apply to claims not disclosed in bankruptcy 

proceedings would be purely academic and serve no deterrent purpose.  And if 

debtors were freed from any threat of judicial estoppel, the losers would be both 

honest creditors and the integrity of the judicial process, which means we all would 

lose.  

That is why the one sentence contained in footnote 12 is so important.  It 

means that in deciding whether a plaintiff intended to mislead when she omitted a 

claim from her bankruptcy schedules, or failed to update a schedule to include the 

claim, the district court is not required to accept the plaintiff’s denial of her intent.  

And that is true even if her denial is made under oath and not contradicted by other 

evidence.  The district court has the authority and responsibility to find the facts 

and not to blindly accept testimony.  
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