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Johnson v. KeyBank National Association, Case Nos. 15-10779; 10-12957 (11th Cir. 2017). 
An arbitration provision included into a depositor agreement as the result of a unilateral change by the bank is 
enforceable. 
 
Llano Financing Group, LLC v. Petit, Case No. 1D16-3168 (Fla. 1st DCA 2017). 
A lender’s claims based on a faulty appraisal accrues immediately and is subject to Florida Statute section 
95.11(3)’s four-year statute of limitations. 
 
Florida Farm Bureau Casualty Insurance Company v. Gray, Case No. 1D16-3118 (Fla. 1st DCA 2017). 
The failure of a client to pay his attorney the contracted-for hourly rate does not transform the representation into a 
contingency fee representation, and as a result, a multiplier is not proper under this form of representation. 
 
AHF-Bay Fund, LLC v. City of Largo, Florida, Case No. 2D14-408 (Fla. 2d DCA 2017). 
A subsequent purchaser is on constructive notice of and bound by a non-recorded agreement when there is a 
recorded memorandum of agreement in the title record and the recorded memorandum refers to a non-recorded 
agreement which states that the non-recorded agreement runs with the land. 
 
Friedle v. The Bank Of New York Mellon, Case No. 4D15-1750 (Fla. 4th DCA 2017). 
An authenticated document is not automatically admissible if another section of the Evidence Code (such as 
hearsay) makes the document non-admissible. Additionally, the Tipsy Coachman Rule does not apply if the trial 
court record is not sufficiently developed. 
 
City of Cooper City v. Joliff, Case No. 4D16-2504 (Fla. 4th DCA 2017). 
A municipal special assessment that is improperly apportioned is voidable, not void, and as a result must be 
challenged within the specified time frame. 
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 ON REMAND FROM THE FLORIDA SUPREME COURT 
 
MORRIS, Judge. 
 
 In City of Largo v. AHF-Bay Fund, LLC, 215 So. 3d 10 (Fla. 2017), the 

Florida Supreme Court quashed, in part, our decision in AHF-Bay Fund v. City of Largo, 

169 So. 3d 133 (Fla. 2d DCA 2015).  Accordingly, the mandate of this court issued in 
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this case on July 31, 2015, is withdrawn; the opinion and judgment of this court filed on 

April 22, 2015, is withdrawn and vacated insofar as it is in conflict with or fails to 

conform to the views expressed in the opinion and judgment of the Florida Supreme 

Court; and the opinion and judgment of the Florida Supreme Court are adopted and 

made part of the opinion and judgment of this court.  We adhere to our prior judgment 

and opinion except as it is withdrawn and vacated.  On remand, we now solely consider 

the third issue raised by AHF-Bay Fund (AHF) in the prior appeal, which we previously 

declined to address due to our decision on another issue. 

  I. Background 
 

 For purposes of this appeal on remand,1 only a brief recitation of the 

underlying facts is necessary.  This case involves the City of Largo's claims for breach 

of contract and enforcement of a covenant at law.  The action was based on a PILOT 

agreement entered into by AHF's predecessor in interest, RHF Brittany Bay, LLC (RHF), 

and the City.  A PILOT agreement is an agreement which requires an entity that is 

otherwise exempt from ad valorem taxation to make "payments in lieu of taxes" to a 

local government.  In this case, RHF entered into the PILOT agreement with the City in 

return for the City's assistance in obtaining financing so that RHF could develop the 

subject property to provide affordable housing for persons with low to moderate income.

 The PILOT agreement did not indicate that it was a covenant running with 

the land, but it did specify that it was binding on any subsequent owners of the subject 

property as long as certain conditions were met.  The PILOT agreement was not 

recorded in the official public records.  However, there is no dispute that simultaneously 

                                                 

  1A full recitation of the facts can be read in our prior opinion.  AHF-Bay 
Fund, 169 So. 3d 133. 
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with the execution of the PILOT agreement, the parties executed a memorandum of 

agreement that was properly recorded in the official public records.  The memorandum 

indicated that the PILOT agreement was available for inspection in the City clerk's office 

and that it imposed certain covenants running with the land.  Attached to the 

memorandum was a copy of the property's legal description. 

 AHF acquired the property in November 2005 but failed to make the 

annual payments required by the PILOT agreement beginning in 2006, denying 

knowledge of either the PILOT agreement or the memorandum of agreement.  AHF 

asserted that the documents were not shown to be exceptions to coverage in its title 

insurance policy and that the documents were not referenced in the special warranty 

deed by which AHF took title.   

 The City ultimately filed suit based on AHF's refusal to make the required 

payments.  The trial court granted the City's motion for summary judgment in part and 

entered a final judgment in favor of the City.  The City was awarded $685,158.23 in 

damages and prejudgment interest. 

 In the prior appeal, AHF argued that the trial court erred for three reasons: 

(1) the PILOT agreement was not a covenant running with the land; (2) the PILOT 

agreement was contrary to Florida law as well as Florida's public policy; and (3) AHF 

could not be held liable for the payments under the PILOT agreement because it was 

neither a party nor a beneficiary under the PILOT agreement.  We summarily rejected 

the first argument.  AHF-Bay Fund, LLC, 169 So. 3d at 134.  However, we agreed with 

AHF on the second issue, concluding that the PILOT agreement not only violated public 

policy but also violated section 196.1978, Florida Statutes (2000), and article VII, § 9(a) 
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of the Florida Constitution.  We also certified a question to the Florida Supreme Court 

based on our resolution of the second issue.  Finally, because we concluded that the 

resolution of the second issue was dispositive, we declined to address AHF's third 

issue.   

 The City of Largo sought review in the Florida Supreme Court, and the 

court answered the certified question in the negative and quashed our prior opinion 

based only on our resolution of the second issue.  AHF-Bay Fund, LLC, 215 So. 3d at 

17-18.  The Florida Supreme Court did not address the first issue as it was beyond the 

scope of the certified question.  Id.  Thus that portion of our prior opinion and judgment 

remains valid.  We are now asked to determine the merits of AHF's third argument that 

it should not be held liable under the PILOT agreement.   

  II. Analysis of the case on remand. 
 

 AHF argues that it cannot be sued for breach of the PILOT agreement 

because it was not a party to or a third-party beneficiary of the contract and because it 

did not assume or agree to the terms of the contract.2  AHF raises this issue as distinct 

and separate from the issue of whether the PILOT agreement was a covenant running 

with the land.  But as we explain, AHF was bound by the PILOT agreement regardless 

of whether the agreement was a covenant running with the land.   

 A breach of contract action may be based on a party's breach of a 

covenant.  Cf. A.R. Holland, Inc. v. Wendco Corp., 884 So. 2d 1006, 1007-08 (Fla. 1st 

                                                 

  2As an alternative reason for why it could not be held personally liable for 
breach of contract, AHF argued that governments are limited to imposing a tax lien 
against a party that fails to pay ad valorem taxes.  However, due to the Florida Supreme 
Court's conclusion that the payments due under the PILOT agreement are not taxes, 
AHF-Bay Fund, LLC, 215 So. 3d at 17, we find no merit to this argument and do not 
address it further.  
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DCA 2004) (involving breach of contract action based on breach of a restrictive 

covenant).  And here, the memorandum of agreement was filed in the public records, 

specifically referenced the PILOT agreement, and noted that the PILOT agreement 

imposed covenants running with the land.  Consequently, AHF was—at the very least—

on constructive notice of the PILOT agreement when it purchased the property.  Having 

been properly filed in the public records, the memorandum of agreement with the 

attached legal description of the property provided subsequent purchasers with facts 

that, had they been investigated, would have led a prudent man to discover the 

existence and contents of the PILOT agreement.  See Sapp v. Warner, 141 So. 124, 

127-28 (Fla. 1932); see also Regions Bank v. Deluca, 97 So. 3d 879, 883 (Fla. 2d DCA 

2012) ("Constructive notice is a legal inference, and it is imputed to . . . subsequent 

purchasers by virtue of any document filed in . . . the official records." (quoting Dunn v. 

Stack, 418 So. 2d 345, 349 (Fla. 1st DCA 1982))).  AHF is therefore bound by the 

provisions of the PILOT agreement.  Cf. Silver Blue Lake Apartments, Inc. v. Silver Blue 

Lake Home Owners Ass'n, 245 So. 2d 609, 611 (Fla. 1971) (recognizing that parties are 

bound by restrictive agreements where they take property with notice of the contract 

because "[i]n such a case, the person violating the agreement, though not a party to it, 

is a privy in conscience with the maker" (quoting Langenback v. Mays, 60 S.E.2d 240, 

241 (Ga. 1950))); Vetzel v. Brown, 86 So. 2d 138, 140-41 (Fla. 1956) (affirming 

dismissal of appellants' complaint where they had constructive notice of recorded 

restrictive covenants and implied actual notice because of a statement in their deed that 

the title was subject to easements and restrictions of record); A & P Inv. Grp. v. Circle 

Prop. Owners Ass'n, 741 So. 2d 1139, 1139 (Fla. 4th DCA 1998) (affirming trial court's 
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finding that an unrecorded agreement as to shared expenses of recreation facilities 

executed by the appellant's predecessor in title was binding on the appellant because 

the appellant had notice of the agreement when it purchased the property).   

 The fact that AHF's title insurance company failed to locate the 

memorandum of agreement and, as a result, the PILOT agreement itself during the title 

search is unfortunate, but it does not relieve AHF from its obligation under the PILOT 

agreement.  AHF's remedy lies with the title insurance company.3  Similarly, while AHF's 

special warranty deed may not have referenced the PILOT agreement, any dispute over 

that issue is between AHF and RHF.  It does not relieve AHF from its obligation to make 

the required payments to the City.   

 Moreover, we note that even if AHF had not been provided with 

constructive notice of the PILOT agreement, our conclusion regarding the binding 

nature of the PILOT agreement would remain the same because we previously rejected 

AHF's argument that the PILOT agreement was not a covenant running with the land.  

See Silver Blue Lake Apartments, Inc., 245 So. 2d at 611 (recognizing that a restrictive 

agreement that runs with the land is binding on a subsequent purchaser "regardless of 

notice").   

 Affirmed. 
 
 
SILBERMAN and BLACK, JJ., Concur.   

                                                 

  3Our record includes correspondence from a title insurance company to 
AHF indicating that the title insurance company had agreed to make a payment to AHF 
based on the City's claim for payment, though not in the amount for which AHF was 
ultimately held liable to the City.  A copy of a check from the title insurance company to 
AHF is also included in our record.  
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ON MOTION FOR REHEARING 

 
WARNER, J. 
 
 We grant the motions for rehearing and clarification filed by appellee 
and amicus, withdraw the opinion, and substitute the following opinion in 
its place.  
 

Appellants challenge a final judgment of foreclosure, contending that 
the Bank failed to prove standing.  Because the appellee did not prove that 
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the Bank had possession of the note and was thus a holder at the time of 
the filing of the complaint, we reverse. 
 

The standard of review in determining whether a party has standing to 
bring an action is de novo.  Boyd v. Wells Fargo Bank, N.A., 143 So. 3d 
1128, 1129 (Fla. 4th DCA 2014).  To prove standing in a mortgage 
foreclosure case, the plaintiff must prove its status as a holder of the note 
at the time of the filing of the complaint as well as at trial.  See Rigby v. 
Wells Fargo Bank, N.A., 84 So. 3d 1195 (Fla. 4th DCA 2012).  In this case, 
the foreclosing bank’s witness could not testify that the Bank had 
possession of the note prior to filing the complaint.  The Bank conceded 
that it presented no testimony that its present servicer or its prior servicer 
had possession of the note at the inception of the foreclosure action. 

 
At trial, the Bank attempted to prove possession of the note through a 

Pooling and Service Agreement (“PSA”).  That document purports to show 
the transfer of the mortgage loan to the Bank as trustee.  Appellant 
objected to the admission of this evidence, which the court allowed on the 
ground that it was self-authenticating under section 90.902, Florida 
Statutes (2016).  While it was certified by the Securities and Exchange 
Commission (“SEC”) as being filed with that agency, and thus was self-
authenticating, there is a difference between authentication and 
admissibility.  Charles Ehrhardt explains the difference: 

 
Documents must be authenticated before they are admissible 
evidence . . . . Even after a document is authenticated, it will 
not be admitted if another exclusionary rule is applicable.  For 
example, when a document is hearsay, it is inadmissible even 
if it has been properly authenticated. 

 
Charles W. Ehrhardt, Florida Evidence § 902.1 (2017 ed.).  Here, the PSA 
purportedly establishes a trust of pooled mortgages, but this particular 
mortgage was not referenced in the documents filed with the SEC.  
Appellant objected that the document was hearsay, as none of the 
exceptions to the hearsay rule were established.  The Bank did not present 
sufficient evidence through its witness to admit this unsigned document 
as its business record.  While the witness testified that a mortgage loan 
schedule, which listed the subject mortgage, was part of the Bank’s 
business records, the mortgage loan schedule itself does not purport to 
show that the actual loan was physically transferred.  And it is clear from 
the testimony that the witness had no knowledge of the workings of the 
PSA or MLS, nor did any other document or testimony show that the note 
was transferred to the Bank in accordance with the terms of the PSA. 
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Therefore, the evidence in this case does not establish that this mortgage 
note was within the possession of the Bank as Trustee at the time suit was 
filed.1 

 
In its answer brief, the Bank also relies on Ortiz v. PNC Bank, National 

Ass’n, 188 So. 3d 923 (Fla. 4th DCA 2016), to support the court’s rulings 
under a tipsy coachman analysis.  In Ortiz, we created a presumption of 
standing if the note attached to the complaint was the same as the note 
introduced at trial.  We said: 
 

[I]f the Bank later files with the court the original note in the 
same condition as the copy attached to the complaint, then we 
agree that the combination of such evidence is sufficient to 
establish that the Bank had actual possession of the note at 
the time the complaint was filed and, therefore, had standing 
to bring the foreclosure action, absent any testimony or 
evidence to the contrary. 
 

Id. at 925 (emphasis added).  Here, the note attached to the complaint was 
not in the same condition as the original note introduced at trial, as pointed 
out by the appellants in their reply brief.  Although the differences may 
seem minor, Ortiz infers possession at the time of filing suit where the copy 
attached to the complaint and the original are the same, as the copy must 
have been made from the original note at the time that the complaint was 
filed, without evidence to the contrary.  Where the copy differs from the 
original, the copy could have been made at a significantly earlier time and 
does not carry the same inference of possession at the filing of the 
complaint.  In this case, as Ortiz had not been decided at the time of the 
trial, no effort was made to explain the discrepancies in the condition of 
the note attached to the complaint or the original introduced into evidence. 
Thus, reliance on Ortiz under a tipsy coachman analysis is not appropriate 
on the record made in this case.  Although appellate courts generally apply 
the law in effect at the time of the appellate court’s decision, Florida East 
Coast Railway Co. v. Rouse, 194 So. 2d 260, 262 (Fla. 1966), the record 
must be sufficiently developed to support an alternative theory for 
affirmance.  See State Farm Fire and Casualty Co v. Levine, 837 So. 2d 363 

                                       
1  We have held in past cases that the PSA together with a mortgage loan schedule 
are sufficient to prove standing, but in those cases the witness offering the 
evidence appears to have been able to testify to the relationship of the various 
documents and their workings, or that the documents were admitted into 
evidence without objection.  See, e.g., Boulous v. U.S. Bank Nat’l Ass’n., 210 So. 
3d 691 (Fla. 4th DCA 2016).   
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(Fla. 2002) (ruling that the court could not affirm a decision based on an 
alternative legal theory where the alternate ground had not been developed 
in the record, stating “The key to applying the tipsy coachman doctrine, 
permitting a reviewing court to affirm a decision from a lower tribunal that 
reaches the right result for the wrong reasons, is that the record before the 
trial court must support the alternative theory or principle of law.”). 
 
 Because the Bank failed to prove its standing at the filing of suit, the 
court erred in entering the final judgment of foreclosure.  We reverse and 
remand for vacation of the final judgment and entry of an involuntary 
dismissal of the complaint. 

  
TAYLOR and LEVINE, JJ., concur. 
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________________________ 
 

Appeal from the United States District Court 
for the Southern District of Florida 

________________________ 

(September 26, 2017) 

Before TJOFLAT, JULIE CARNES and MELLOY,∗ Circuit Judges. 
 
JULIE CARNES, Circuit Judge:  

Plaintiff David Johnson filed a putative class-action suit against Defendant 

KeyBank National Association in 2010, alleging that KeyBank improperly 

manipulated the order of debit card transactions in customer accounts in order to 

maximize collection of overdraft fees.  This appeal relates not to the substance of 

Johnson’s suit but to the enforceability of an arbitration provision contained in the 

agreement that governs Johnson’s accounts with KeyBank.  KeyBank seeks to 

compel arbitration of Johnson’s substantive claims, while Johnson argues that the 

applicable arbitration provision is invalid against him.  The district court denied 

KeyBank’s motion to compel on grounds of unconscionability.  KeyBank now 

appeals.  Following oral argument and careful consideration of the record, we 

                                           

∗  Honorable Michael J. Melloy, United States Circuit Judge for the Eighth Circuit, sitting by 
designation. 
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reverse the district court’s order and remand the case to the district court with 

instructions to compel arbitration.   

BACKGROUND 

Johnson’s relationship with KeyBank began in 1991, when he opened a 

checking account at Puget Sound Bank in Tukwila, Washington.  KeyBank 

acquired Puget Sound Bank two years later and took over Johnson’s checking 

account thereafter.  Johnson has opened at least six additional deposit accounts 

with KeyBank since that time.   

The underlying claims against KeyBank relate to a single checking account 

that Johnson has held jointly with his wife since 2001 (the “Joint Account”).  In 

substance, Johnson argues that KeyBank improperly changed the sequence of debit 

card transactions from the Joint Account in order to maximize overdraft fees 

charged to the account.  Johnson filed a class-action suit in 2010 in the United 

States District Court for the Western District of Washington.  The case was 

transferred for pretrial purposes to a multidistrict proceeding pending in the 

Southern District of Florida under 28 U.S.C. § 1407.  Johnson seeks to litigate this 

dispute as a class action in federal court, while KeyBank urges that Johnson’s 

claims must be resolved through individual arbitration.  It has been settled in this 

proceeding that, in light of the Supreme Court’s holding in AT&T Mobility LLC v. 

Case: 15-10779     Date Filed: 09/26/2017     Page: 3 of 55 
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Concepcion, 563 U.S. 333 (2011), Johnson has waived his right to arbitrate on a 

class basis.  See In re Checking Account Overdraft Litigation, 754 F. 3d 1290, 

1293 (11th Cir. 2014).  

The timing of the formation of the pertinent contractual relationship between 

Johnson and KeyBank is a threshold factual issue in this appeal.  Johnson first 

opened the checking account as an individual customer in 1991, and he held the 

account individually for ten years before converting it in 2001 to a joint account 

with his wife.  Although Johnson recalls few of the details surrounding the 

conversion of the individual account to the Joint Account, there is no dispute that 

he and his wife visited a KeyBank branch on October 11, 2001, and signed a 

signature card (the “2001 Signature Card”) to effectuate the conversion.     

The 2001 Signature Card characterizes the Joint Account as a “replacement” 

of Johnson’s preexisting individual account.  Importantly, by signing the 2001 

Signature Card, Johnson and his wife confirmed their understanding that “all 

accounts opened under this Plan are subject to [KeyBank’s] Deposit Account 

Agreement” and acknowledged receipt of a copy of that agreement.  While there is 

no testimonial evidence that Johnson and his wife were, in fact, provided a copy of 

the agreement at the time they signed the 2001 Signature Card, the record does 
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reflect that it was standard KeyBank policy to provide a copy of that agreement to 

at least one of the parties to a joint account.   

At the time, the governing agreement was KeyBank’s June 2, 1997, deposit 

account agreement (the “1997 Agreement”), which contained an arbitration 

provision.  The 1997 Agreement also preserved KeyBank’s right to make unilateral 

changes to the terms of the Agreement after providing accountholders with 

appropriate notice, such as through so-called “statement messages” that KeyBank 

frequently mailed to customers along with their monthly account statements.      

KeyBank has exercised this right of unilateral amendment several times 

since October 2001, and the deposit account agreement governing the Joint 

Account has evolved accordingly.  The current version of the agreement—and the 

one on which Johnson bases his substantive claims—dates to December 2009 (the 

“2009 Agreement”).  There are three features of the 2009 Agreement relevant to 

this appeal.  First is, of course, the arbitration provision that Johnson now seeks to 

invalidate (the “2009 Arbitration Provision”).  This provision has appeared in 

KeyBank’s deposit account agreement in some form since at least 1995.  Second is 

a choice-of-law provision, which specifies that Ohio law shall govern all disputes 

relating to customer accounts.  Third is a change-in-terms provision, which 

Case: 15-10779     Date Filed: 09/26/2017     Page: 5 of 55 



  
6 

preserves KeyBank’s right “to change or add to” the terms of the Agreement upon 

“such notice . . . as [KeyBank] determine[s] is appropriate.”   

KeyBank maintains that Johnson affirmatively agreed to the 1997 

Agreement—including its arbitration provision—when he signed the 2001 

Signature Card.  That being so, the Joint Account has, at all times since its creation 

in 2001, been governed by a deposit account agreement that contains an agreement 

to arbitrate.  As such, KeyBank concludes, Johnson is unequivocally bound by the 

2009 Arbitration Provision, which is merely an updated version of the arbitration 

provision to which Johnson originally assented.  KeyBank further contests the 

district court’s conclusion that the 2009 Arbitration Provision is unenforceable 

under applicable state law.  

Notwithstanding his written attestation confirming he had received the 

agreement, Johnson counters that he did not receive a copy of the 1997 Agreement 

at the time the account was formed and therefore did not bind himself to it upon 

signing the 2001 Signature Card.  He further insists that he has not separately 

agreed to arbitrate at any point during the lifetime of the Joint Account.  Instead, he 

argues, the Joint Account is governed by the earlier version of the KeyBank 

deposit account agreement governing his original individual account, which 

agreement lacked an arbitration provision altogether.  Thus, Johnson argues that no 

Case: 15-10779     Date Filed: 09/26/2017     Page: 6 of 55 
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agreement to arbitrate exists between himself and KeyBank.  In the alternative, he 

argues that—even if an agreement to arbitrate exists between the parties—such an 

agreement is unconscionable and illusory under relevant state law. 

KeyBank moved to compel arbitration in the district court on August 22, 

2014.  In deciding this motion, the district court considered only two issues:  (1) 

whether the law of Washington or of Ohio governs the enforceability of the 

arbitration provision; and (2) whether, under applicable state law, the arbitration 

provision is unconscionable and therefore unenforceable.  The district court did not 

consider the threshold question of whether an agreement to arbitrate was formed in 

the first instance. 

In its final analysis, the district court denied KeyBank’s motion to compel 

arbitration, finding that Washington law governed the question of enforceability 

and that, under such law, the provision was unconscionable.  KeyBank has 

appealed from this order.  We now reverse the district court’s decision and hold 

that arbitration must be compelled in this case. 

STANDARD OF REVIEW 

We review a district court’s denial of a motion to compel arbitration de 

novo.  Collado v. J. & G. Transp., Inc., 820 F.3d 1256, 1259 (11th Cir. 2016).  We 

may affirm the district court’s decision on any ground supported by the record.  

Case: 15-10779     Date Filed: 09/26/2017     Page: 7 of 55 
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Ironworkers Local Union 68 v. AstraZeneca Pharms., LP, 634 F.3d 1352, 1360 

(11th Cir. 2011).  

DISCUSSION 

The parties have raised several issues on appeal, only two of which were 

addressed by the district court below.  We may decide each of the issues the parties 

have raised on de novo review, as the parties have been fully heard on the issues 

and the record is complete.  Walter v. Blue Cross & Blue Shield United of 

Wisconsin, 181 F.3d 1198, 1202 (11th Cir. 1999).  Considering each argument in 

turn, we find no ground on which to relieve Johnson of his commitment to arbitrate 

this dispute.     

I. Existence of Agreement to Arbitrate   

The threshold issue is whether, as a matter of contract formation, there exists 

an agreement between Johnson and KeyBank to arbitrate disputes relating to the 

Joint Account.  It is well settled that “arbitration is a creature of contract.”  Brown 

v. ITT Consumer Fin. Corp., 211 F.3d 1217, 1221 (11th Cir. 2000) (quotation 

marks omitted); see also AT&T Techs., Inc. v. Commc’ns Workers of Am., 475 U.S. 

643, 649 (1986).  A court cannot compel parties to arbitrate their dispute in the 

absence of clear agreement to do so.  Klay v. All Defendants, 389 F.3d 1191, 1200 

(11th Cir. 2004).  In order “[t]o satisfy itself that such agreement exists,” courts 
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must undertake to resolve any issues relating to the formation of the arbitration 

agreement, Granite Rock Company v. International Brotherhood of Teamsters, 561 

U.S. 287, 297 (2010), as Johnson has asked us to do here.   

The Supreme Court has made clear that this inquiry is a matter of state 

contract law.  First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944 (1995) 

(“[C]ourts generally . . . should apply ordinary state-law principles that govern the 

formation of contracts” in determining whether the parties have agreed to 

arbitrate.).  See also Burch v. P.J. Cheese, Inc., 861 F.3d 1338, 1346 (11th Cir. 

2017) (confirming that state contract law governs the question whether an 

agreement to arbitrate exists); Dasher v. RBC Bank (USA), 745 F.3d 1111, 1116 

(11th Cir. 2014) (same).1  Thus, this Court’s first task is to identify the applicable 

state law. 

                                           

1  Prior to the Supreme Court’s instruction in First Options of Chicago, Inc. v. Kaplan, 514 U.S. 
938 (1995), this Court applied a “two-component test” to determine whether an agreement to 
arbitrate existed:  the party seeking to avoid arbitration was required (1) to deny unequivocally 
that an agreement to arbitrate existed and (2) to provide evidence substantiating that denial.  
Wheat, First Securities, Inc. v. Green, 993 F.2d 814, 817 (11th Cir. 1993); see also Chastain v. 
Robinson-Humphrey Co., Inc., 957 F.2d 851, 855 (11th Cir. 1992) (requiring the party denying 
the existence of arbitration agreement to substantiate that denial with “enough evidence to make 
the denial colorable”). 

As we recently explained in Bazemore v. Jefferson Capital Sys., LLC, 827 F.3d 1325 (11th Cir. 
2016), we no longer rely on this test.  See id. at 1330 (“[I]n the nearly quarter-century since 
Chastain and Green, no published decision of this Court has cited either case for the proposition 
that the burden is on the party denying the existence of an arbitration agreement to deny its 
existence ‘unequivocally’ and substantiate that denial with proof.”).  Instead, we defer solely to 
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A. Choice of Law 

In a multi-district case transferred under 28 U.S.C. § 1407, the transferee 

court applies the choice-of-law rules of the state in which the action was filed.  

Menowitz v. Brown, 991 F.2d 36, 40 (2d Cir. 1993) (citing Van Dusen v. Barrack, 

376 U.S. 612 (1964)).  Johnson’s banking relationship with KeyBank is based in 

Washington, and he initially filed suit in the United States District Court for the 

Western District of Washington.  Thus, Washington’s choice-of-law rules control 

where there is a potential conflict of laws. 

In this case, the laws of two states potentially apply:  Washington, the state 

in which Johnson’s claims arose, and Ohio, the state agreed to in the parties’ 

choice-of-law provision.2  Washington courts enforce valid choice-of-law 

                                           

 

applicable state-law principles in determining the quality and quantum of evidence required to 
deny or prove the existence of an agreement.  See, e.g., id. at 1334 (finding that defendant failed 
to meet its burden under Georgia law to prove the existence of the arbitration agreement it sought 
to enforce). 

2  The parties do not dispute the validity of the choice-of-law provision contained in the 2009 
Agreement, which states:  “This Agreement and all Accounts shall be governed by the laws of 
the State of Ohio (without regard for conflict of law rules) and applicable federal law, but with 
respect to all fees and charges related to your Account, federal law alone shall control.”     

As the district court correctly noted, the choice of Ohio law is proper given that KeyBank is 
headquartered in that state.  See McKee v. AT&T Corp., 191 P.3d 845, 8511 & n.6 (Wash. 2008) 
(noting that, in order for Washington courts to enforce the parties’ contractual choice of law, the 
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agreements except in certain exceptional circumstances.  See Schnall v. AT&T 

Wireless Servs., Inc., 259 P.3d 129, 131 (Wash. 2011) (noting that Washington 

courts “generally enforce contract choice of law provisions”).3  The parties do not 

allege that any such circumstances exist here.  Indeed, Johnson asserts that there 

exists no material conflict between Washington and Ohio law on the issue of 

contract formation, and KeyBank does not disagree.  As a result, we look to Ohio 

law to determine whether Johnson agreed to arbitrate.4 

B.  Formation of Agreement  

In Ohio, the essential elements of a contract include an offer, acceptance, 

contractual capacity of the parties, consideration, and a manifestation of mutual 

                                           

 

parties must show that the chosen state has a substantial relationship to the parties or provide 
another reasonable basis for the choice) (citing Restatement (Second) of Conflict of Laws § 187). 

3  Specifically, Washington courts will disregard contractual choice-of-law provisions and apply 
Washington law only where:  (1) Washington law would apply absent the provision; 
(2) application of the chosen state’s law would violate a fundamental public policy of 
Washington; and (3) Washington’s interest in the determination of the issue materially outweighs 
the interest of the chosen state.  McKee, 191 P.3d at 851.  See also 25 Wash. Prac., Contract Law 
and Practice § 5:18 (3d ed.). 

4  Johnson broadly asserts that “Ohio and Washington law do not disagree on the requisites of 
contract formation” and proceeds to rely on case law from both states to support his contention 
that no agreement to arbitrate was formed.  Ohio and Washington law may indeed be in accord 
on many bedrock principles of contract law.  But because the parties have selected Ohio law—
and because there are no grounds to disregard that choice on the issue of contract formation—we 
confine our analysis to Ohio law.   
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assent.  See Rayess v. Educ. Comm’n for Foreign Med. Graduates, 983 N.E.2d 

1267, 1271 (Ohio 2012); 17 Ohio Jur. 3d Contracts § 7.   

The element of mutual assent requires a “meeting of the minds as to the 

essential terms of the contract,” the absence of which renders a contract 

unenforceable.  Rayess, 983 N.E.2d at 1271–72; see also 17 Ohio Jur. 3d Contracts 

§ 15.  In assessing the existence of mutual assent in the consumer context, Ohio 

courts adhere to the “legal and common-sensical axiom that one must read what 

one signs.”  Mishler v. Hale, 26 N.E.3d 1260, 1271 (Ohio Ct. App. 2014) (citing 

ABM Farms, Inc. v. Woods, 692 N.E.2d 574, 579 (Ohio 1998)); see also Ball v. 

Ohio State Home Servs., Inc., 861 N.E.2d 553, 556–57 (Ohio Ct. App. 2006) 

(finding homeowner bound to contract he knowingly declined to read).  This 

principle extends to consumers consenting to arbitration provisions in contracts of 

adhesion:  In Ohio, a consumer “of ordinary mind” is bound by an arbitration 

provision he has signed as long as he has had the opportunity to review it before 

assenting.  See DeVito v. Autos Direct Online, Inc., 37 N.E.3d 194, 208 (Ohio Ct. 

App. 2015) (finding a “meeting of the minds” between consumer and auto dealer 

as to arbitration agreement where consumer had opportunity to read and 

understand terms of the agreement before signing) (citing ABM Farms, 692 N.E.2d 

at 574). 
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As such, Ohio courts have charged consumers with an affirmative 

“responsibility to learn the terms of [a] contract prior to agreeing” to them.  Moore 

v. Houses on the Move, Inc., 895 N.E.2d 579, 584 (Ohio Ct. App. 2008) (finding 

consumer bound to arbitration clause contained in construction contract despite her 

failure to read it).  When the formation of a contract is at issue, the party asserting 

that a contract was formed bears the burden of establishing its existence.  Advance 

Sign Grp., LLC v. Optec Displays, Inc., 722 F.3d 778, 784 (6th Cir. 2013) (citing 

Guardian Alarm Co. v. Portentoso, 963 N.E.2d 225, 230 (Ohio Ct. App. 2011)). 

1. Johnson’s Assent to the 1997 Agreement and Its Arbitration 
Provision  

The parties identify several points during the lifetime of the Joint Account at 

which Johnson might have assented to the arbitration provision, but KeyBank’s 

core contention is that the agreement to arbitrate arose in October 2001, when 

Johnson and his wife executed the 2001 Signature Card to convert Johnson’s 

individual checking account to the Joint Account.  Upon examination of Johnson’s 

account documents, we agree.  

The 2001 Signature Card, alternatively referred to as the “Account Express 

Plan,” provided that “[t]his Plan is the signature card for all accounts opened under 

this Plan.”  (Emphasis added.)  It further required signatories to attest to the 

following:  
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I understand that all accounts opened under this Plan are subject to the 
Deposit Account Agreement.  I acknowledge receiving a copy of the 
agreement, and a written disclosure of the interest rate, annual 
percentage yield, fees and other terms and disclosures relating to the 
account opened at the time this Plan was signed. 

(Emphasis added.)  Text at the top of the document signaled that the 2001 

Signature Card functioned as a “Replacement” of the card associated with the 

preexisting account, while text at the bottom warned the customer that “[t]he 

information you are providing to open your new KeyBank account is subject to 

review.”  (Emphasis added.)   

There is no dispute that both Johnson and his wife signed the 2001 Signature 

Card in person in one of KeyBank’s branch offices.  Moreover, the parties have 

produced no evidence to suggest that Johnson and his wife lacked an opportunity 

to read and understand this one-page document prior to signing it. 

Arguably, the language with which KeyBank communicates to its customers 

the legal impact of a “replacement” card could be clearer, especially where an 

individual account is being converted to a joint account.  But in order to find an 

objective “meeting of the minds,” Ohio courts ask only whether the terms of the 

agreement are clear and unambiguous on their face.  See 216 Jamaica Ave., LLC v. 

S & R Playhouse Realty Co., 540 F.3d 433, 440 (6th Cir. 2008) (citing Nilavar v. 

Osborn, 711 N.E.2d 726, 733 (Ohio Ct. App. 1998)).  And a straightforward 

Case: 15-10779     Date Filed: 09/26/2017     Page: 14 of 55 



  
15 

reading of the 2001 Signature Card makes clear that, in signing it, Johnson was 

displacing his individual account with a new incarnation of that account under new 

ownership.  The account was plainly characterized as a “replacement” of the 

preexisting one—not merely a continuation of it.  And the Card unambiguously 

authorized the “opening” of an account—not merely the modification of one.  

Given the clear terms of the document, Johnson was on notice that signing the 

2001 Signature Card represented the start of a new contractual relationship with 

KeyBank.   

This new contractual relationship was governed by a new deposit account 

agreement.  Again, this fact was made plain on the face of the 2001 Signature 

Card, which stated that the account opened thereunder would be “subject to the 

Deposit Account Agreement.”  In October 2001, new accounts opened at KeyBank 

were governed by the 1997 Agreement, complete with its arbitration provision.  

There is little question that, under Ohio law, the Card’s “subject to” language was 

sufficient to incorporate the 1997 Agreement—along with its arbitration 

provision—into the 2001 Signature Card by reference, even if a copy of the 

Agreement was not provided to Johnson at the time he signed the Card.  See, e.g., 

Blanchard Valley Farmers Coop., Inc. v. Carl Niese & Sons Farms, Inc., 758 

N.E.2d 1238, 1244–45 (Ohio Ct. App. 2001) (finding language that purchase was 
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made “subject to” relevant trade rules sufficient to incorporate those trade rules—

including their arbitration provision—into sales contract); Int’l Bhd. of Elec. 

Workers, Local Union No. 8 v. Gromnicki, 745 N.E.2d 449, 452 (Ohio Ct. App. 

2000) (concluding that, where incorporation of external document by reference 

was “apparent” from language of contract, signatory to the contract was bound to 

the external document and noting that “[t]he fact that the contract comprised more 

than one document [was] irrelevant”).  See also Moore, 895 N.E.2d at 584–85 

(noting that, under Ohio law, even a non-signatory to an arbitration agreement may 

be bound to it under the doctrine of incorporation by reference).  Thus, the 1997 

Agreement became effective as to the Joint Account at the time Johnson signed the 

2001 Signature Card.5 

Johnson challenges this interpretation of the 2001 transaction on two 

grounds.  First, he argues that the creation of the Joint Account was a mere 

continuation of Johnson’s preexisting account, meaning that it was governed by an 

earlier version of the deposit account agreement that lacked an arbitration 

provision altogether.  As explained above, the signature card alerted the signatory 
                                           

5  It is worth noting that Johnson selectively misreads the plain language of the 2001 Signature 
Card, insisting that the Card “merely acknowledged receipt of a separate agreement” and “did 
not use ‘subject to’ language, or anything like it.”  This assertion is plainly wrong, rendering his 
reading of the contract—and the argument based thereon—careless at best and disingenuous at 
worst. 
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that this was a new account.  Further, as a longtime KeyBank customer, Johnson 

knew that the terms governing his accounts with KeyBank were not set in stone.6  

He was thus on notice that a new version of the deposit account agreement, which 

incorporated terms different from the ones he had agreed to in the past, might 

apply to the newly formed Joint Account he opened in 2001.  Finally, Johnson was 

alerted as early as 1993 that the act of signing a signature card at KeyBank could 

have the effect of binding him to the terms of the applicable deposit account 

agreement.7  Thus, Johnson’s insistence that he “did not agree to anything” by 

signing the 2001 Signature Card rings hollow.  Because Johnson had a basic 

awareness of the implications of signing the 2001 Signature Card, he had a 

responsibility under Ohio law to make himself aware of the terms of the applicable 

agreement before signing them.  See Moore, 895 N.E.2d at 584 (establishing that a 

                                           

6  Johnson was aware as early as 1991 that the terms of the agreement governing his account with 
KeyBank were subject to periodic amendment.  The deposit account agreement Johnson signed 
in 1991, when he first opened an account with KeyBank’s predecessor, provided:  “We may 
change these Rules at any time after providing notice through written posting in the lobby of the 
bank.”   

7  The version of the deposit account agreement that became effective in 1993, when KeyBank 
acquired Puget Sound Bank and took over Johnson’s preexisting account, stated on its first page 
that “[b]y accepting a copy of these Rules, signing your deposit account signature card,” and 
“continuing your account, you agree to be bound by these Rules, the Signature Card and any 
subsequent amendments to either.”  (Emphasis added.)  The parties do not dispute that Johnson 
received this early version of the deposit account agreement and agreed to its terms.   
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consumer “entering [into] a contract has a responsibility to learn the terms of the 

contract prior to agreeing to [them]”). 

Second, Johnson argues that even if the 1997 Agreement was the operable 

contract at the time, he did not assent to it because he did not receive a copy of it 

when he signed the 2001 Signature Card.  This argument leans on a very thin reed.  

Specifically, Johnson testified only to the absence of any memory, one way or 

another, whether he received a copy of the agreement:  “I have no recollection if I 

was or wasn’t given a copy (of the applicable deposit account agreement).”  In 

trying to transform his “I don’t remember” testimony to an “I didn’t receive” 

assertion, Johnson cites to the testimony of a KeyBank employee, Rosemary Klee, 

who stated that “on a joint account . . . we only have to give the [deposit account 

agreement] to one of the parties.”  Johnson misconstrues and misquotes this 

testimony.8  If anything, the procedure Ms. Klee describes makes it more, rather 

than less, likely that Johnson was given a copy of the 1997 Agreement when he 

signed the 2001 Signature Card.  Furthermore, by signing the 2001 Signature Card, 

Johnson attested that he had “received a copy of the agreement . . . relating to the 
                                           

8  Specifically, Johnson states in his brief that, according to Ms. Klee, “it was not ‘standard 
policy’ for KeyBank to give the agreement ‘[t]o either party’” to a joint account.  To the 
contrary, Ms. Klee’s testimony suggests only that it was not standard policy for KeyBank to give 
the agreement to both parties when a joint account was formed.  Disclosure to one of the parties 
sufficed.  
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account opened at the time [the Card] was signed.”  Johnson’s failure to remember 

any details of the October 11, 2001, transaction is obviously not sufficient to rebut 

the inference we draw from his written, contemporaneous acknowledgement of 

receipt.   

Finally, whether Johnson was handed a copy of the deposit account 

agreement that would govern the Joint Account and that was incorporated by 

reference into the 2001 Signature Card is, ultimately, irrelevant:  A consumer of 

“ordinary mind” has an obligation to “read what [he] signs.”  ABM Farms, 692 

N.E.2d at 579.  If we permitted Johnson to evade the commitment to arbitrate by 

claiming he did not investigate the terms to which his new account was subject 

before signing the 2001 Signature Card, few deposit agreements would ever be 

enforceable.  See id. (citing Upton v. Tribilcock, 91 U.S. 45, 50 (1875)).   

By providing uncontroverted evidence of Johnson’s execution of the 2001 

Signature Card, KeyBank has met its burden of establishing that Johnson 

consented to the arbitration provision incorporated by reference therein.  See 

Advance Sign Grp., LLC, 722 F.3d at 784 (citing Portentoso, 963 N.E.2d at 230).   

2. Johnson’s Assent to the 2009 Arbitration Provision  

The 1997 Agreement provided that KeyBank “reserve[s] the right to change 

the terms of this Agreement . . . at any time” after providing “such notice of the 
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change as we determine is appropriate, such as by statement message or 

enclosure.”  We have concluded that Johnson agreed to the arbitration provision 

contained in the 1997 Agreement.  KeyBank exercised its revision right in June 

2004, when it included with Johnson’s account statement a revised version of the 

arbitration provision that would “apply to [the Joint Account] unless you notify us 

in writing . . . that you reject the Arbitration Provision,” along with a “statement 

message” explaining Johnson’s options (the “2004 Statement Message”).     

Johnson did not object to this or any subsequent revision to the arbitration 

provision applicable to the Joint Account.  Instead, he continued to use his account 

under the newly revised terms.  As such, his argument that he did not assent to the 

revised version of the arbitration provision that appears in the 2009 Agreement—

the very agreement on which his substantive claims are now based—must fail.   

C. Necessity of Trial  

“At worst,” Johnson finally argues, he is entitled to a jury trial on the 

question whether an agreement to arbitrate was formed.  He hangs this argument 

on section 4 of the Federal Arbitration Act (the “FAA”), which governs the 2009 
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Arbitration Provision9 and states that “[i]f the making of the arbitration agreement 

. . . be in issue, the court shall proceed summarily to the trial thereof.”  9 U.S.C. 

§ 4. 

We recently joined our sister circuits in holding that a summary judgment–

like standard is appropriate in determining whether a trial is necessary under 

section 4 of the FAA.  Bazemore v. Jefferson Capital Sys., LLC, 827 F.3d 1325, 

1333 (11th Cir. 2016).  According to this standard, a court may conclude as a 

matter of law that parties entered into an arbitration agreement only if “there is no 

genuine dispute as to any material fact” concerning the formation of the arbitration 

agreement.  Id. (citing Fed. R. Civ. P. 56(a)).  When there is no such dispute, a trial 

is unnecessary.  Id. at 1332 (declining to provide losing party with “a second bite at 

the apple” by granting trial on the existence of an arbitration agreement where no 

genuine fact dispute existed).  

The only potential factual dispute to which Johnson alludes is the question 

whether KeyBank provided Johnson with a copy of the applicable deposit account 

agreement at the time he signed the 2001 Signature Card.  But, as discussed above, 

                                           

9  The 2009 Arbitration Provision is governed by the FAA because the loan agreement was 
executed via interstate commerce.  See 9 U.S.C. § 2; Parnell v. CashCall, Inc., 804 F.3d 1142, 
1146 (11th Cir. 2015). 
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Johnson does not claim that he did not receive the document, nor does he present 

any evidence to suggest as much.  He merely asserts that he cannot recall whether 

he received a copy of that document.  His lack of memory is insufficient to create a 

genuine dispute of fact.  And anyway, as our analysis above demonstrates, his 

physical receipt of a copy of the document at that time is not crucial to our finding 

that his signature on the 2001 Signature Card bound him to the 1997 Agreement.  

Thus, summary judgment is warranted. 

II. Enforceability of Agreement to Arbitrate   

KeyBank next argues that the district court erred in finding the 2009 

Arbitration Provision unenforceable under applicable state law.  We agree that the 

court erred.  

The 2009 Arbitration Provision is governed by the FAA because the loan 

agreement was executed via interstate commerce.  See 9 U.S.C. § 2; Parnell v. 

CashCall, Inc., 804 F.3d 1142, 1146 (11th Cir. 2015).  “The FAA places 

arbitration agreements on equal footing with all other contracts and sets forth a 

clear presumption—‘a national policy’—in favor of arbitration.”  Parnell, 804 F.3d 

at 1146 (citing Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 443 

(2006)).  Where an agreement to arbitrate has been formed, the court must treat the 

agreement as “valid, irrevocable, and enforceable, save upon such grounds as exist 
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at law or in equity for the revocation of any contract.”  9 U.S.C. § 2.  Under the 

FAA, an agreement can be “defeated by fraud, duress, unconscionability, or 

another ‘generally applicable contract defense.’”  Parnell, 804 F.3d at 1146 

(quoting Rent-A-Center, West, Inc. v. Jackson, 561 U.S. 63, 67–68 (2010)).  

Johnson seeks to defeat the 2009 Arbitration Provision by arguing that it is 

unconscionable and illusory under applicable common law.  We review each 

argument de novo. 

A. Choice of Law  

We must address whether the law of Washington (the state where the Joint 

Account is held) or Ohio (the state of the parties’ contractual selection) governs 

Johnson’s enforceability challenges.  As explained above, Washington’s rules 

instruct us to enforce the parties’ choice of Ohio law even if it conflicts with 

Washington law, unless application of Ohio law would violate a fundamental 

public policy of Washington.  See McKee v. AT&T Corp., 191 P.3d 845, 851 

(Wash. 2008). 

Washington and Ohio law do differ as to the requirements for proving 

unconscionability as an enforcement defense, with Washington setting out an 

easier test for one asserting that an agreement is unconscionable.  Ohio law 

requires Johnson to prove that the 2009 Arbitration Provision is both procedurally 
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and substantively unconscionable before it can be struck down.  See Hayes v. 

Oakridge Home, 908 N.E.2d 408, 412 (Ohio 2009) (“The party asserting 

unconscionability of a contract bears the burden of proving that the agreement is 

both procedurally and substantively unconscionable.”).  Under Washington law, 

however, an agreement may be invalidated on a showing of either substantive or 

procedural unconscionability.  See Gandee v. LDL Freedom Enters., Inc., 293 P.3d 

1197, 1199 (Wash. 2013) (noting that either substantive or procedural 

unconscionability is enough to void an agreement in Washington); Gorden v. Lloyd 

Ward & Assocs., P.C., 323 P.3d 1074, 1079–80 (Wash. Ct. App. 2014) 

(invalidating agreement as procedurally unconscionable and declining to address 

substantive unconscionability because “our analysis is done”).   

In relevant part, the district court found that to apply Ohio law in this 

context—that is, to require Johnson to demonstrate that the 2009 Arbitration 

Provision is both procedurally and substantively unconscionable—“would violate 

Washington’s public policy of invalidating a contract on a finding of either 

procedural or substantive unconscionability.”  Having found the 2009 Arbitration 

Provision to be substantively unconscionable, the district court therefore concluded 

that it was unenforceable under Washington’s “either/or” unconscionability 

standard. 
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The district court’s determination that application of Ohio’s test for 

unconscionability would violate Washington’s public policy hinges on an analysis 

of the nuances of the latter state’s public-policy goals in the context of contract 

enforcement.  This is a subject, however, on which Washington courts have 

provided little guidance, and Keybank strongly disagrees with the district court’s 

conclusion. Nevertheless, we do not find it necessary to decide this question.  Even 

assuming that, under these circumstances, Washington law would require 

application of its own test for unconscionability, instead of Ohio’s, we conclude 

that the 2009 Arbitration Provision is neither procedurally nor substantively 

unconscionable, rendering it enforceable under both Washington and Ohio law.  

Similarly, we need not inquire into the difference between Washington and Ohio 

law respecting Johnson’s final argument that the 2009 Arbitration Provision is 

illusory, as we do not find it illusory under either state’s standard. 

A. Unconscionability  

We first assess the conscionability of the 2009 Arbitration Provision.  We 

conclude that the 2009 Arbitration Provision was not formed in a procedurally 

unconscionable manner under either Washington or Ohio law.  That conclusion 

ends any challenge by Johnson on the ground of unconscionability under Ohio law.  

As to Washington’s requirement that an agreement can be struck if it is only 
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substantially unconscionable, we conclude that all but one of the at-issue portions 

of the Provision are substantively conscionable under Washington law, and we 

sever this one unconscionable provision. 

 

1. Procedural Unconscionability  

The courts of both Washington and Ohio characterize procedural 

unconscionability as the absence of “meaningful choice” as to the terms of the 

agreement in light of all the circumstances surrounding the transaction.  See 

Gorden, 323 P.3d at 1079; Hayes, 908 N.E.2d at 412.  Deciding this question is a 

fact-intensive inquiry.  Washington courts take a broad view of the facts, 

examining “the manner in which the contract was entered, whether each party had 

reasonable opportunity to understand the terms of the contract, and whether the 

important terms were hidden in a maze of fine print.”  Gorden, 323 P.3d 1079 

(citing Nelson v. McGoldrick, 896 P.2d 1258 (Wash. 1995)) (internal quotation 

marks and alterations accepted).  Ohio courts consider a narrower range of factors, 

examining “age, education, intelligence, business acumen and experience” to 

determine whether the “weaker party” was able to protect his interests.  Taylor 

Bldg. Corp. of Am. v. Benfield, 884 N.E.2d 12, 22–23 (Ohio 2008). 
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There are two transactions between KeyBank and Johnson that warrant 

examination for procedural conscionability.  The first is the signing of the 2001 

Signature Card on October 11, 2001, which, we have held, bound Johnson to the 

1997 Agreement and the arbitration provision contained therein.  The second is the 

2004 modification of that arbitration provision, notice of which was mailed to 

Johnson via the 2004 Statement Message before the modification took effect.  We 

analyze them separately. 

i. Johnson’s Assent to the 1997 Agreement and Its Arbitration 
Provision  

It is well settled in Washington and Ohio that contracts of adhesion are not 

procedurally unconscionable per se.  See Zuver v. Airtouch Commc’ns, Inc., 103 

P.3d 753, 760 (Wash. 2004) (“[T]he fact that an agreement is an adhesion contract 

does not necessarily render it procedurally unconscionable.”); Benfield, 884 N.E.2d 

at 24 (“[E]ven a contract of adhesion is not in all instances unconscionable per se,” 

as standardized contracts “can provide advantages to consumers.”).  Nor does the 

existence of unequal bargaining power alone justify a finding of procedural 

unconscionability; instead, the “key inquiry” remains whether the party lacked a 

meaningful choice in assenting to the relevant terms.  Romney v. Franciscan Med. 

Grp., 349 P.3d 32, 38 (Wash. Ct. App. 2015).  See also Zuver, 103 P.3d at 761; 

Hayes, 908 N.E.2d at 412–13. 
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The parties agree that the deposit account agreement is a contract of 

adhesion that was presented to Johnson on a take-it-or-leave-it basis when he 

opened the Joint Account.  Johnson concedes that this fact alone does not prove 

procedural unconscionability.  He maintains, however, that he “had no ‘meaningful 

choice’ but to be bound” by the arbitration provision because it was a boilerplate 

term that he (1) was not given the opportunity to review before opening the Joint 

Account and (2) was not invited to strike from the agreement before he signed it.10 

Much of Johnson’s argument with respect to the 2001 transaction relies on 

his unsubstantiated contention that he did not receive a copy of the 1997 

Agreement at the time he signed the 2001 Signature Card.  As discussed above, 

Johnson had an opportunity and an incentive to inquire about and review the 1997 

Agreement, including its arbitration provision, before confirming his 

understanding that the Joint Account would be “subject to” its terms.  And in the 

absence of evidence to the contrary, we have no reason to disregard his 

                                           

10  Johnson does not contend that his age, intelligence, business acumen, or experience—
significant factors in Ohio’s procedural-unconscionability analysis, see Benfield, 884 N.E.2d at 
22–23—prevented him from making a meaningful choice when he signed the 2001 Signature 
Card.  In fact, Johnson engaged in continuous banking business with KeyBank over the course of 
almost ten years before assenting to the 1997 Agreement, leaving him with extensive exposure to 
the standard procedures by which KeyBank managed customer accounts.  Cf., e.g., Porpora v. 
Gatliff Bldg. Co., 828 N.E.2d 1081, 1084 (Ohio Ct. App. 2005) (finding adhesive construction 
contract procedurally unconscionable because, among other reasons, consumers had no previous 
experience reviewing construction contracts). 
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acknowledgement on the 2001 Signature Card that he had received a copy of the 

agreement relating to the Joint Account.  Cf., e.g., Swayze v. The Huntington Inv. 

Co., No. 20630, 2005 WL 1208116, at *1–5 (Wash. Ct. App. May 20, 2005) 

(finding no procedural unconscionability under Ohio law—in spite of investor’s 

contention that he never received a copy of the agreement—because investor had 

signed a statement confirming receipt of agreement).  Testimony offered by 

KeyBank supports our conclusion that Johnson did indeed have an opportunity to 

read and understand the terms of the 1997 Agreement when he opened the Joint 

Account.11 

If Johnson had used this opportunity to review the 1997 Agreement, he 

would have been alerted to the presence of an arbitration provision.  The table of 

contents of the 1997 Agreement lists “Arbitration; Waiver of Jury Trial” as one of 

twenty-eight sub-sections and directs the reader to page eleven of the agreement.  

The clause itself appears on a single page, set off in a new paragraph that bears the 

title “Arbitration; Waiver of Jury Trial” in bold-faced type.  The remainder of the 

provision’s text appears in the same type as every other term in the agreement.   

                                           

11  As noted supra, a representative of KeyBank testified that “on a joint account . . . the policy 
procedure is [that] we only have to give the [deposit account agreement] to one of the parties” on 
the account.   
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Having reviewed this 1997 Agreement, we do not find the arbitration 

provision so “hidden in a maze of fine print” that Johnson was precluded from 

exercising meaningful choice before assenting to it.  Even a cursory scan of the 

table of contents would put the average customer on inquiry notice of the existence 

and implications of the provision, including the waiver of a jury trial.  Cf., e.g., 

Zuver, 103 P.3d at 761 (declining to find arbitration agreement “hidden” despite 

the fact that it was buried within “five other attachments,” primarily because “the 

agreement was clearly labeled,” its terms “were in normal typeface and font,” and 

the provision “was only one page long”); Benfield, 884 N.E.2d at 23 (finding no 

procedural unconscionability, even though the contract was pre-printed and the 

arbitration provision was offered on take-it-or-leave-it basis, where provision 

“appeared in standard, rather than fine, print and was not hidden”). 

Furthermore, there is no support in Washington or Ohio law for the 

contention that a consumer may not be bound by a term contained within a 

standardized adhesion contract merely because he has not been offered an 

opportunity to opt out of that provision.  See, e.g., Townsend v. Quadrant Corp., 

224 P.3d 818, 827–28 (Wash. Ct. App. 2009) (finding the fact that arbitration 

provision “was a boilerplate provision and could not be deleted from the 

agreement” to be “insufficient to establish procedural unconscionability”); 
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Benfield, 884 N.E.2d at 24 (concluding that at-issue contract was adhesive in light 

of “stronger party’s refusal to negotiate [the] key term” of arbitration, but declining 

nonetheless to find procedural unconscionability given the advantages of form 

contracts and the fact that few such contracts “are negotiated one clause at a time”) 

(citing Carbajal v. H&R Block Tax Servs., Inc., 372 F.3d 903, 906 (7th Cir. 2004)). 

We conclude that the manner in which Johnson assented to the 1997 

Agreement and its terms was procedurally conscionable under both Washington 

and Ohio law.12  

ii. Johnson’s Failure to Opt Out of the 2004 Amendment to the 
Arbitration Provision  

Johnson further challenges the conscionability of KeyBank’s 2004 

amendment to the arbitration provision.  First, we note that even if his argument on 

this point had merit, it would not relieve him of his obligation to arbitrate in light 

of our findings, supra, that Johnson is bound by the arbitration provision contained 

                                           

12  We are mindful of the Supreme Court’s instruction that, “unless the challenge is to the 
arbitration clause itself, the issue of the contract’s validity is considered by the arbitrator in the 
first instance.”  Buckeye, 546 U.S. at 446.  See also Solymar Invs., Ltd. v. Banco Santander S.A., 
672 F.3d 981, 998 (11th Cir. 2012) (confirming that broad challenges to the formation of 
agreement as a whole—as opposed to specific challenges to arbitration provision contained 
therein—must be decided by the arbitrator and not the court).  We have found only that the 
arbitration provision contained in the 1997 Agreement is not procedurally unconscionable.  To 
the extent Johnson attacks the execution of the 1997 Agreement as a whole as procedurally 
unconscionable, we leave his challenge for the determination of the arbitrator. 
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in the 1997 Agreement and that the manner in which he agreed to it was 

procedurally conscionable.  At most, his argument would invalidate the 2004 

amendment—not the agreement to arbitrate itself.  Nonetheless, we conclude that 

the 2004 amendment to the arbitration agreement was carried out in a procedurally 

conscionable manner. 

Johnson’s June 2004 account statement, which KeyBank sent directly to 

Johnson’s mailing address, enclosed a document entitled “Information About Your 

Accounts.”  Printed on that document was a series of messages clarifying key 

terms of the account.  The first page of the document bears the following text:  

NOTICE OF AMENDMENT TO DEPOSIT ACCOUNT 
AGREEMENT AND FUNDS AVAILABILITY POLICY 

This notice informs you of changes to the Deposit Account Agreement . . . 
that will be effective and will apply to your Account as of October 1, 2004.  
This Arbitration Provision replaces any existing arbitration provision in your 
Agreement.  You have the right to reject the changes to the Agreement as 
explained below. 

The notice continues on the next page:  

NOTICE OF AMENDMENT TO DEPOSIT ACCOUNT 
AGREEMENT AND FUNDS AVAILABILITY POLICY (continued) 

The enclosed Arbitration provision will apply to your Account(s) unless you 
notify us in writing by November 1, 2004 that you reject the Arbitration 
Provision. . . . Rejection of this Arbitration Provision does not serve as 
rejection of any other term or condition of your Agreement with us 
governing your Account(s).  Your continued use of your Account(s) is 
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deemed to be your acceptance of this amendment, unless you opt-out as 
described above. 

Enclosed with the statement message was a pamphlet titled “KeyBank Arbitration 

Provision.”  The cover of the pamphlet bears the following text:  

NOTICE OF RIGHT TO REJECT ARBITRATION PROVISION.  
PLEASE SEE YOUR STATEMENT FOR IMPORTANT INFORMATION 
CONCERNING YOUR RIGHT TO REJECT THIS ARBITRATION 
PROVISION.  PLEASE RETAIN THIS DOCUMENT FOR YOUR 
RECORDS. 

The remaining two pages of the pamphlet print in full the amended arbitration 

agreement that KeyBank sought to incorporate into its deposit account agreement.   

Together, this informational sheet and pamphlet comprise the 2004 

Statement Message, which KeyBank mailed to Johnson along with his account 

statement in June 2004.  The deposit account agreement thus authorized KeyBank 

to make unilateral amendments as long as notice was provided to accountholders 

through precisely this sort of “statement message.”   

In short, there is no viable argument under Washington or Ohio law that 

KeyBank’s use of the 2004 Statement Message was procedurally unconscionable.  

The bold and capitalized type in which the amendment was announced is sufficient 

in Washington and Ohio to alert a consumer to the existence and importance of an 

arbitration provision.  See, e.g., Zuver, 103 P.3d at 761; Benfield, 884 N.E.2d at 23.  

No element of the amendment was concealed from Johnson’s view or “buried” in 

Case: 15-10779     Date Filed: 09/26/2017     Page: 33 of 55 



  
34 

voluminous documentation.  The opt-out instructions and text of the amendment 

itself were complete and presented in ordinary, not “fine,” print.  Johnson had 

ample time to review the amendment, understand its terms, and consult counsel 

before the amendment took effect.  Furthermore, the existence of an opt-out 

provision strongly weighs against a finding of procedural unconscionability.  See, 

e.g., Mayne v. Monaco Enters., Inc., 361 P.3d 264, 268 (Wash. Ct. App. 2015) 

(finding that arbitration agreement was “not adopted in an unconscionable manner” 

under Washington law because a thirty-day opt-out provision “ensured that 

[employee’s] decision to sign the arbitration agreement was a voluntary and 

meaningful choice”). 

In light of the text of the 2004 Statement Message and its opt-out procedure, 

the 2004 amendment to the arbitration provision was not enacted in a procedurally 

unconscionable manner under applicable law.  Nor does Johnson argue that any 

subsequent transactions with KeyBank were procedurally unconscionable.  As 

such, he has not shown any procedural unconscionability with respect to the 

currently operable 2009 Arbitration Provision, which encompasses the changes 

made in 2004.  Thus, as the 2009 Arbitration Provision is not procedurally 

unconscionable, it passes muster under Ohio law. 

2. Substantive Unconscionability  
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Even though the 2009 Arbitration Provision is not procedurally 

unconscionable under Washington law, we must still determine whether it is 

substantively unconscionable, as Washington law will invalidate a contractual 

provision if it is either procedurally or substantially unconscionable. 

Washington courts, like many other courts, invoke a series of hazy 

expressions to pinpoint the concept of substantive unconscionability:  A term that 

is “one-sided,” “shocking to the conscience,” “overly harsh,” “monstrously harsh,” 

or “exceedingly calloused” may be substantively unconscionable in Washington.  

See Gandee, 293 P.3d at 1199–200 (citing Adler v. Fred Lind Manor, 103 P.3d 

773, 781 (Wash. 2004)) (internal quotation marks and brackets omitted).  These 

attributes must be examined in light of all the circumstances present at the time the 

contract was formed.  See, e.g., Kam-Ko Bio-Pharm Trading Co. Ltd-Australasia 

v. Mayne Pharma (USA) Inc., 560 F.3d 935, 940–41 (9th Cir. 2009) (noting that, 

under Washington law, “the relevant clause must be substantively unconscionable 

at the time of contracting”) (citing M.A. Mortenson Co. v. Timberline Software 

Corp., 998 P.2d 305, 315 (Wash. 2000) and Adler, 103 P.3d at 788).  Finally, 

unconscionable terms are severed from the applicable agreement wherever 

possible.  Woodward v. Emeritus Corp., 368 P.3d 487, 496 (Wash. Ct. App. 2016) 

(citing Gandee, 293 P.3d at 1201–02). 
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Johnson characterizes five distinct elements of the 2009 Arbitration 

Provision as substantively unconscionable.  With one exception, we disagree with 

his characterizations.  Nevertheless, this one “unconscionable” clause is readily 

severable from the broader agreement to arbitrate and thus does not defeat 

KeyBank’s motion to compel.  

i. Arbitration Costs  

While the parties devote the majority of their substantive-unconscionability 

arguments to the issue of arbitration costs, neither party paints a clear picture of the 

cost-allocation framework that would apply to Johnson’s claims.  We start by 

clarifying that picture.   

The allocation of costs under the 2009 Arbitration Provision depends in part 

on the arbitral forum in which the claim is brought.  Specifically, any claim 

brought under the Provision is to be administered by either the American 

Arbitration Association (the “AAA”) or Judicial Arbitration and Mediation 

Services, Inc. (“JAMS”) according to the rules in place at the chosen forum “at the 

time the Claim is filed.”  The consumer has complete power to select which 

organization will administer the arbitration, regardless of whether he initiates the 
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arbitration himself or KeyBank compels arbitration of a claim that he initially filed 

in court.13     

In either scenario, the 2009 Provision reduces the consumer’s filing-fee 

burden and limits his expected costs of arbitration.  First, it provides that KeyBank 

will reimburse the claimant “all fees up to $100.00 charged by the arbitration 

administrator” once the claimant has paid an amount equivalent to the applicable 

court filing fee.  All the consumer must do is make a written request for 

reimbursement.  Second, it provides that:  

If you are required to pay any fees in excess of $100.00 to the arbitration 
administrator [ ], we will consider a request by you to pay all or part of the 
additional fees.  To the extent that we do not approve your request, the 
arbitrator will decide whether we or you will be responsible for paying any 
such additional fees. 

An illustration is helpful.  The parties do not dispute that, if Johnson chose 

to arbitrate via JAMS, the JAMS Consumer Arbitration Policy that became 

effective in July 2009 would apply.14  That policy articulates the following 

                                           

13  Even if KeyBank seeks to initiate arbitration against the consumer, the consumer has twenty 
days to select which forum he would like KeyBank to use.  The consumer therefore has 
significant control over the choice of forum. 

14  The parties dispute which version of the AAA rules would apply and how such rules would 
impact the allocation of costs.  We focus only on JAMS rules for purposes of this example, but 
we note that we see no evidence in the record that AAA rules regarding consumer cost allocation 
differ meaningfully from JAMS rules.   
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“minimum standard of fairness”:  “[T]he only fee required to be paid by the 

consumer is $250, which is approximately equivalent to current Court filing fees.  

All other costs must be borne by the company including any remaining JAMS Case 

Management Fee and all professional fees for the arbitrator’s services.”  In fact, 

JAMS will not administer any consumer arbitration unless fees are allocated in 

accordance with this standard.  The 2009 Arbitration Provision provides contact 

information for each arbitral forum so that consumers can access and read rules 

like this one before they decide where to bring their claims. 

Thus, had Johnson pursued his claim against KeyBank in arbitration under 

the applicable JAMS rules, he would have been required to pay only $150:  the 

$250 consumer filing fee collected by JAMS, less the $100 reimbursement from 

KeyBank to which he is entitled under the Arbitration Provision.  This is a lesser 

financial outlay than the $350 he was required to pay to file a civil action in the 

Western District of Washington.   

In short, the cost of using the JAMS arbitral forum is absolutely capped at 

the initial filing fee, as JAMS rules shield consumers entirely from “all other costs” 

of arbitration, including the arbitrator’s professional fees.  Such costs would be 

borne exclusively by KeyBank.  The consumer’s option to negotiate with KeyBank 
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for additional reimbursement and to appeal to the arbitrator for the same further 

reduces the expected cost of access to the JAMS forum.   

Johnson has not argued that JAMS is an unsuitable or unfavorable arbitral 

forum.  In fact, there is no reason to believe that a consumer contemplating a 

dispute with KeyBank would have reason to be concerned about the JAMS cost-

allocation framework, given its limitations and predictability.  Even if the AAA 

rules imposed a prohibitive cost-allocation framework,15 the consumer deciding 

where to pursue his claim would be empowered and properly incentivized to 

choose JAMS instead.  Moreover, under the terms of the 2009 Provision, the 

consumer is not exposed to the risk of “loser pays” cost shifting:  If KeyBank 

prevails, the consumer is “not required to reimburse [KeyBank]” for any fees paid 

regardless of which organization administers the dispute.   

With no mention of the JAMS rules we have discussed here, Johnson argues 

that the costs associated with arbitrating his case would be prohibitive and render 

the 2009 Arbitration Provision unconscionable.  The district court agreed, relying 

on the erroneous assumption that neither the AAA nor the JAMS rules impose any 

                                           

15  To reiterate, the parties dispute which AAA rules would apply in Johnson’s case, and we 
make no finding as to the applicable AAA cost-allocation framework.  But again, we see no 
evidence to suggest that such rules would prohibit a consumer’s access to the AAA forum. 
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predictable limit on the costs Johnson would face in arbitration.  Instead, the court 

assumed, the arbitrator would enjoy full discretion to allocate costs as he or she 

sees fit, and this potential unpredictability would be “enough to deter a plaintiff 

from bringing an individual claim.”  Even if this were true under AAA rules, the 

district court’s position does not square with the straightforward JAMS rule 

framework, which would force KeyBank to pay the bulk of arbitration costs and 

would strictly limit Johnson’s personal outlay. 

We also note that the JAMS Consumer Arbitration Policy took effect five 

months before the 2009 Arbitration Provision was formed.  This means that, “at the 

time of contracting,” the 2009 Provision provided Johnson with a clear opportunity 

to pursue arbitration in a cost-feasible manner.  Further, the time of contracting is 

the only point in time that matters in substantive unconscionability analysis under 

Washington law.  See Kam-Ko Bio-Pharm Trading, 560 F.3d at 940–41.   

Given that arbitrating under JAMS rules has been an option for Johnson 

since 2009, the cost-sharing aspects of the 2009 Arbitration Provision cannot be 

characterized as harshly one-sided or prohibitive under Washington law.  Cf., e.g., 

Gandee, 293 P.3d at 1200–01 (invalidating “loser pays” provision because the risk 

that costs might shift to the consumer in the event his claim failed “effectively 
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chill[ed]” his willingness to bring suit; as a result, the provision was “one-sided 

and overly harsh”). 

Furthermore, under Washington law, the party challenging a fee-splitting 

provision must provide specific information about the arbitration fees it would be 

required to pay and describe why those fees would be prohibitive.  See Hill v. 

Garda CL Nw., Inc., 308 P.3d 635, 639 (Wash. 2013).  Johnson has provided no 

reason why he is unable to take advantage of the favorable cost-allocation 

framework provided by JAMS rules, and there is no evidence to suggest that a cost 

of $150 would prohibit Johnson from pursuing his claim in arbitration at this stage.  

There are, therefore, no grounds on which to hold this provision substantively 

unconscionable.  

ii. Attorneys’ Fees  

Johnson also challenges the attorneys’ fees clause of the 2009 Arbitration 

Provision, which provides that “[e]ach party shall bear the expense of that party’s 

attorneys’, experts’, and witness fees, regardless of which party prevails in the 

arbitration, unless applicable law and/or this Agreement gives a party the right to 

recover any of those fees from the other party.”     

This clause tracks the “American rule” of fee splitting, which Washington 

courts have long embraced.  Cosmopolitan Eng’g Grp., Inc. v. Ondeo Degremont, 
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Inc., 149 P.3d 666, 669 (Wash. 2006) (“[T]he general rule in Washington, 

commonly referred to as the American rule, is that each party in a civil action will 

pay its own attorney fees and costs.”).  Johnson has not provided any evidence that 

any “applicable law” or any other element of the 2009 Agreement would entitle 

KeyBank to recover attorneys’ fees from Johnson.  As a result, we do not find the 

attorneys’ fees clause unconscionable under Washington law. 

iii. Discovery  

A discovery clause in the 2009 Arbitration Provision states:  “There shall be 

no pre-arbitration discovery except as provided for in the applicable Arbitration 

Rules”—that is, the rules of the AAA or JAMS, depending on Johnson’s election.  

Johnson argues that the discovery clause is “severely one-sided” because KeyBank 

has “all” the documents necessary for Johnson to prove his claims.     

We start with AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011), in 

which the Supreme Court cautioned that clauses limiting discovery in arbitration—

much like class-action waivers—cannot be rejected as categorically 

unconscionable under state law without running afoul of the FAA’s pro-arbitration 

mandate.  See id. at 339, 341–44.  Even if the clause at issue here limited 

Johnson’s discovery options in a meaningful way, it would not be substantively 

unconscionable on that basis alone. 
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In fact, KeyBank’s discovery clause does not limit discovery in any 

meaningful way.  We first reiterate that, under the 2009 Provision, Johnson is 

entitled to choose whether AAA or JAMS rules (and their accompanying discovery 

procedures) apply.  He contends that discovery would be unfavorably limited only 

under the AAA rules, failing (again) to mention the alternative JAMS framework.  

In fact, under its Consumer Arbitration Policy, JAMS refuses to administer any 

arbitration that would not allow for the discovery of information relevant to the 

dispute.  Johnson remains free to proceed under this JAMS rule if he so chooses. 

Furthermore, even under the AAA rules, and contrary to Johnson’s assertion, 

discovery in that forum would be conducted at the discretion of the arbitrator, who 

is instructed by the AAA Consumer Due Process Protocol that “No party should 

ever be denied the right to a fundamentally-fair process due to an inability to 

obtain information material to a dispute.”16     

In short, nothing in the record suggests that an arbitrator applying AAA or 

JAMS rules would be empowered to limit discovery in a manner that would render 

                                           

16  Johnson incorrectly contends that, under the applicable AAA rules, he “would not be entitled 
to any discovery other than KeyBank’s exhibit list.”  This assertion is simply not supported by 
the text of the AAA rules.  Those rules provide:  “At the request of any party or at the discretion 
of the arbitrator . . . the arbitrator may direct [ ] the production of documents and other 
information.”  Even if the AAA’s streamlined “Expedited Procedures” for consumer cases were 
to apply, they do not modify or replace this baseline discovery rule.   

Case: 15-10779     Date Filed: 09/26/2017     Page: 43 of 55 



  
44 

the Provision unconscionable.  Cf., e.g., Cockerham v. Sound Ford, Inc., No. C06-

1172JLR, 2006 WL 2841881, at *3 (W.D. Wash. Sept. 29, 2006) (declining to find 

discovery clause that allowed each side to take one deposition and granted 

discretion as to remaining discovery to arbitrator unconscionable under 

Washington law). 

Finally, Johnson’s concern that KeyBank holds “all” the evidence relevant to 

the dispute seems overstated.  That is, Johnson’s substantive claims relate to the 

temporal ordering of debit-card transactions within the Joint Account, and Johnson 

could conceivably make his case on the basis of account records alone.  As such, 

the scope of discovery necessary in this case may, in reality, prove minimal—and 

Johnson is likely already in possession of the critical account records.  Leaving 

discovery procedures to the discretion of the arbitrator is not substantively 

unconscionable in theory, and would not be so in practice. 

iv. Unilateral Right to Amend Arbitration Provision 

Each version of the KeyBank deposit account agreement since Johnson 

opened the Joint Account has included a change-in-terms provision.  The current 

version reads in relevant part:   

We reserve the right to change or add to the terms and conditions of this 
Agreement or change the terms of your Account at any time.  We will give 
you such notice of the change as we determine is appropriate, such as by 
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statement message or enclosure, letter, or as posted in the branch, and as 
required under applicable law.   

Johnson argues that, as applied to the 2009 Arbitration Provision, KeyBank’s 

ability to unilaterally change the terms of agreement is so “lopsided” as to be 

substantively unconscionable.  The district court did not address this issue.  We 

consider the change-in-terms provision only as it applies to the 2009 Arbitration 

Provision itself.  See Buckeye, 546 U.S. at 446 (“Unless the challenge is to the 

arbitration clause itself, the issue of the contract’s validity is considered by the 

arbitrator in the first instance.”).   

Washington courts have not directly confronted an unconscionability 

challenge to a provision like this one.17  We are, however, guided by a recent 

opinion of the Southern District of California, which applied Washington law to 

uphold a much less symmetrical provision than the one at hand.  In Fagerstrom v. 

Amazon.com, Inc., 141 F. Supp. 3d 1051 (S.D. Cal. 2015), appeal pending, No. 15-

56799 (9th Cir. Nov. 23, 2015), the court considered a unilateral change-in-terms 

provision found in Amazon.com’s “conditions of use,” to which customers of the 

                                           

17  KeyBank cited some Washington case law in defense of the change-in-terms provision, but its 
cases spoke only to the illusoriness of the provision.  The question whether a contractual 
provision is substantively unconscionable is distinct from the question whether it is illusory, even 
if their analyses overlap.  KeyBank did not cite any case law directly addressing the 
unconscionability of change-in-terms provisions.   
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site must consent before making an online purchase.  Id. at 1057–58.  The 

provision stated simply that Amazon “reserve[s] the right to make changes to . . . 

these Conditions of Use at any time.”  Id. at 1058.   

Applying Washington law, the court concluded that the provision was 

neither “unfairly one-sided” nor “overly harsh”—and therefore not substantively 

unconscionable under Washington law—for two reasons.  Fagerstrom, 141 

F. Supp. 2d at 1071.  First, “the performance obligations for both parties, including 

the core obligation to arbitrate disputes, [were] fixed” and could not be 

significantly modified at Amazon’s whim, notwithstanding the language of the 

change-in-terms provision.  Id. at 1071.  Second, Amazon remained bound by the 

implied duty of good faith and fair dealing, which required Amazon to “exercise its 

discretion in a manner consistent with the justified expectations of the parties.”  Id.   

We find the court’s reasoning in Fagerstrom persuasive and equally 

applicable to this case.  That is, applying the phraseology used in Washington 

caselaw, we find the provision neither “one-sided,” “shocking to the conscience,” 

“overly harsh,” “monstrously harsh,” or “exceedingly calloused.”  See Gandee, 

293 P.3d at 1199–200.  Here, as in Fagerstrom, KeyBank’s commitment to 

arbitrate is fixed and cannot be eliminated at KeyBank’s whim.  Furthermore, its 

right to unilaterally amend the terms of arbitration is limited by both the 
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requirement to provide “appropriate” notice and the implied duty of good faith and 

fair dealing.  See Rekhter v. State, Dep’t of Soc. & Health Servs., 323 P.3d 1036, 

1041 (Wash. 2014).  To be sure, KeyBank’s change-in-terms provision is 

asymmetrical by design.  But asymmetry alone does not amount to substantive 

unconscionability under Washington law.  See Satomi Owners Ass’n v. Satomi, 

LLC, 225 P.3d 213, 232 (Wash. 2009) (declining to find substantively 

unconscionable a forum-selection clause that gave drafting party the sole option to 

require arbitration, despite the absence of mutuality).  In short, neither this Court 

nor a court of Washington would be justified in finding the change-in-terms 

provision here unconscionable.  

v. Confidentiality  

Johnson further challenges a confidentiality clause contained in the 2009 

Arbitration Provision, which requires both parties to “keep confidential any 

decision of an arbitrator.”  Johnson argues that this provision “disproportionately 

favors KeyBank as a repeat participant in the arbitration process.”  The district 

court agreed, emphasizing the risk that KeyBank’s “one-sided access to 

information” from prior arbitrations might “discourage a plaintiff from bringing a 

suit.”   
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We agree that under Washington law, KeyBank’s confidentiality clause 

would likely be considered substantively unconscionable under the reasoning of 

Zuver v. Airtouch Communications, Inc., 103 P.3d 753 (Wash. 2004).  In that case, 

the Washington Supreme Court invalidated a confidentiality clause covering “[a]ll 

arbitration proceedings” between an employer and its employees.  Id. at 765, 765 

n.9.  We acknowledge that Zuver is not perfectly analogous to the case at hand.  

First, Zuver dealt with arbitration of an employment discrimination claim, rather 

than a consumer dispute in the commercial context.  Second, the clause at issue in 

Zuver purported to shroud the entire arbitral process in secrecy.  By contrast, 

KeyBank’s clause prohibits disclosure only of ultimate decisions by an arbitrator.  

KeyBank’s clause “does not prevent consumers from sharing discovery, fact 

patterns, or briefing from other similar arbitrations.”  Thus, the provision at issue 

in Zuver ensured far more secrecy than the provision here. 

The court’s reasoning in Zuver does, however, highlight a core public-policy 

concern that applies with equal force to this case.  The court explained: 

The effect of the provision here benefits only [the employer].  As written, 
the provision hampers an employee’s ability . . . to take advantage of 
findings in past arbitrations.  Moreover, keeping past findings secret 
undermines an employee’s confidence in the fairness and honesty of the 
arbitration process and thus, potentially discourages that employee from 
pursuing a valid [ ] claim.  
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Id. at 765.  In rejecting the broad confidentiality clause at issue in Zuver, the court 

focused its concern on the consequences of secretive outcomes:  That is, without 

the guidance of prior arbitral decisions, future claimants are less able to assess the 

viability of their claims.  In turn, they cannot accurately measure the costs of 

dispute resolution against its benefits. 

Thus, following what we perceive to be the approach under Washington law, 

the non-disclosure provision here is a problem.  To be sure, the arbitration 

agreement provides access to non-decisional information concerning the arbitral 

process of previous arbitrations, such as discovery and briefing; and this 

information can minimize duplicative efforts and could shed light on patterns of 

misconduct against consumers.  Cf. McKee, 191 P.3d at 858 (“Secrecy conceals [ ] 

patterns of illegal or abusive practices” and “hampers plaintiffs in learning about 

potentially meritorious claims.”).  But where the outcomes of prior arbitration 

proceedings themselves remain concealed, as the arbitration agreement requires, 

prospective claimants have little context in which to assess the value of discovered 

documents or work product from prior disputes.  Consumers may be relieved from 

“reinventing the wheel” when it comes to collecting evidence and crafting 

arguments, see id. at 858 (observing that, when all elements of the arbitration 

process are confidential, consumers are forced to “reinvent the wheel in each and 
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every claim”), but they cannot avoid repeating past claimants’ mistakes—nor can 

they leverage prior successes—if they have no insight into dispute outcomes.  And 

whether this would be unconscionable under other states’ laws, Zuver suggests that 

the confidentiality provision here would not be countenanced by Washington law.   

The obvious informational advantage KeyBank holds at the outset of a 

dispute may therefore have the effect of discouraging consumers from pursuing 

valid claims.  We thus conclude that under Washington law, the confidentiality 

clause here is substantively unconscionable.  See Zuver, 103 P.3d at 765.  

Nonetheless, under Washington law, “[s]everance is the usual remedy for 

substantively unconscionable terms.”  Woodward, 368 P.3d at 496 (citing Gandee, 

293 P.3d at 1201–02).  Where unconscionable terms “pervade an arbitration 

agreement” such that severance would “significantly alter” the tone and nature of 

arbitration, the court should “declare[] the entire agreement void.”  Id.  Washington 

courts also give weight to severance clauses contained in arbitration agreements.  

See Zuver, 103 P.3d at 768.  The 2009 Arbitration Provision contains such a 

clause.18   

                                           

18  The operable severance clause states:  “If any portion of this Arbitration Provision is deemed 
invalid or unenforceable under any law or statute consistent with the FAA, it shall not invalidate 
the remaining portions of this Arbitration Provision or the Agreement.”   
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The confidentiality clause in this case is limited in its scope:  it purports only 

to shield arbitrators’ decisions from disclosure, while other information concerning 

the arbitral process may be disclosed.  Severing this clause will not “significantly 

alter” the tone or nature of arbitration between Johnson and KeyBank.  Cf., e.g., id. 

(concluding that broad confidentiality clause was “easily excise[d]” from the 

remainder of the agreement to arbitrate, especially since agreement contained 

severance clause).  As such, we sever the confidentiality clause contained in the 

2009 Arbitration Provision and enforce the remainder of the Provision in 

accordance with this opinion.  

C. Lack of Mutuality 

Johnson finally argues that the change-in-terms provision renders the 2009 

Arbitration Provision illusory and therefore unenforceable.19  We consider 

Johnson’s contention under both Washington and Ohio law and find his argument 

unpersuasive under either.  As before, we consider the change-in-terms provision 

                                           

19  Recall that the change-in-terms provision states:  

We reserve the right to change or add to the terms and conditions of this Agreement or 
change the terms of your Account at any time.  We will give you such notice of the 
change as we determine is appropriate, such as by statement message or enclosure, letter, 
or as posted in the branch, and as required under applicable law. 
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only as it applies to the 2009 Arbitration Provision itself.  See Buckeye, 546 U.S. at 

446 (“Unless the challenge is to the arbitration clause itself, the issue of the 

contract’s validity is considered by the arbitrator in the first instance.”).     

Under both Washington and Ohio law, illusoriness arises when there is a 

lack of mutuality.  Washington courts apply two principles to assess whether 

contractual obligations are truly mutual.  First, under Washington law, “a contract 

is illusory only if it lacks all consideration and mutuality of obligation, e.g., the 

promisor has no obligations with regard to any parts of the contract.”  Ekin v. 

Amazon Servs., LLC, 84 F. Supp. 3d 1172, 1176 (W.D. Wash. 2014) (citing 

Quadrant Corp. v. Am. States Ins. Co., 110 P.3d 733, 743–44 (Wash. 2005)).  

Where the parties’ performance obligations remain fixed and only the manner or 

quality of performance is discretionary, the contract is not illusory.  See, e.g., 

Cascade Auto Glass, Inc. v. Progressive Cas. Ins. Co., 145 P.3d 1253, 1258 

(Wash. Ct. App. 2006) (declining to find contract illusory even though consumer 

only committed to paying a “fair” price because “both parties clearly intended the 

[ ] agreement to be binding”).   

Second, Washington courts rely on the implied duty of good faith and fair 

dealing to ensure mutuality of obligations where performance is discretionary.  See 

Rekhter, 323 P.3d at 1041 (“Under Washington law, there is in every contract an 
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implied duty of good faith and fair dealing that obligates the parties to cooperate 

with each other so that each may obtain the full benefit of performance.”) (internal 

quotation marks and alterations accepted).   

Ohio law applies the same two principles in the same manner.  See Domestic 

Linen Supply & Laundry Co. v. Kenwood Dealer Grp., Inc., 672 N.E.2d 184, 186 

(Ohio Ct. App. 1996) (In Ohio, “[a] contract is illusory only when by its terms the 

promisor retains an unlimited right to determine the nature or extent of his 

performance.”) (internal quotation marks omitted); Illinois Controls, Inc. v. 

Langham, 639 N.E.2d 771, 778 (Ohio 1994) (implying duty of good faith and 

reasonable efforts to conclude that discretionary promise to perform was “neither 

illusory nor indefinite”).   

Johnson argues that KeyBank holds “unfettered,” “unlimited,” and 

“absolute” control over the 2009 Arbitration Provision and can “revise or undo” 

the Provision “at its whim.”  This is not an accurate characterization of the change-

in-terms provision, which specifically obligates KeyBank to provide consumers 

with notice prior to making any amendment.  Moreover, this notice must be 

“appropriate” in KeyBank’s estimation.  In Washington and Ohio, this 

commitment to provide notice is accompanied by an implied duty of good faith and 

fair dealing, which would guide any court’s assessment of whether the notice 
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provided by KeyBank was truly “appropriate.”  KeyBank is thus bound by a 

commitment not just to provide prior notice of a change, but to ensure that this 

notice is executed in good faith and in fairness to the affected consumers.  

KeyBank’s power to amend the Provision is therefore not unfettered, unlimited, or 

absolute.   

Further, the change-in-terms provision does not empower KeyBank to 

“rescind the [Provision] at any time,” as Johnson suggests.  It explicitly permits 

only changes or additions to the 2009 Agreement.  The agreement to arbitrate is 

fixed and is a core component of the 2009 Agreement; only the terms defining the 

nature of arbitral proceedings are subject to alteration.  Cf., e.g., Fagerstrom, 141 

F. Supp. 3d at 1065 (declining to presume that a broad, boilerplate change-in-terms 

provision could be used to “nullify a core obligation” of the contract).  KeyBank is 

not empowered to simply evade the commitment to arbitrate at its whim.  

Because the commitment to arbitrate is fixed and KeyBank is bound by the 

duty of good faith and fair dealing in making alterations and providing appropriate 

notice, the change-in-terms provision does not render the 2009 Arbitration 

Provision illusory under Washington or Ohio law. 

CONCLUSION 
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For the above reasons, we REVERSE the district court’s order to the extent 

described in this opinion and REMAND the case to the district court with 

instructions to compel arbitration.   
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________________________ 
 

Appeal from the United States District Court 
for the Southern District of Florida 

________________________ 

(September 26, 2017) 

Before TJOFLAT, JULIE CARNES and MELLOY,∗ Circuit Judges. 
 
JULIE CARNES, Circuit Judge:  

Plaintiff David Johnson filed a putative class-action suit against Defendant 

KeyBank National Association in 2010, alleging that KeyBank improperly 

manipulated the order of debit card transactions in customer accounts in order to 

maximize collection of overdraft fees.  This appeal relates not to the substance of 

Johnson’s suit but to the enforceability of an arbitration provision contained in the 

agreement that governs Johnson’s accounts with KeyBank.  KeyBank seeks to 

compel arbitration of Johnson’s substantive claims, while Johnson argues that the 

applicable arbitration provision is invalid against him.  The district court denied 

KeyBank’s motion to compel on grounds of unconscionability.  KeyBank now 

appeals.  Following oral argument and careful consideration of the record, we 

                                           

∗  Honorable Michael J. Melloy, United States Circuit Judge for the Eighth Circuit, sitting by 
designation. 
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reverse the district court’s order and remand the case to the district court with 

instructions to compel arbitration.   

BACKGROUND 

Johnson’s relationship with KeyBank began in 1991, when he opened a 

checking account at Puget Sound Bank in Tukwila, Washington.  KeyBank 

acquired Puget Sound Bank two years later and took over Johnson’s checking 

account thereafter.  Johnson has opened at least six additional deposit accounts 

with KeyBank since that time.   

The underlying claims against KeyBank relate to a single checking account 

that Johnson has held jointly with his wife since 2001 (the “Joint Account”).  In 

substance, Johnson argues that KeyBank improperly changed the sequence of debit 

card transactions from the Joint Account in order to maximize overdraft fees 

charged to the account.  Johnson filed a class-action suit in 2010 in the United 

States District Court for the Western District of Washington.  The case was 

transferred for pretrial purposes to a multidistrict proceeding pending in the 

Southern District of Florida under 28 U.S.C. § 1407.  Johnson seeks to litigate this 

dispute as a class action in federal court, while KeyBank urges that Johnson’s 

claims must be resolved through individual arbitration.  It has been settled in this 

proceeding that, in light of the Supreme Court’s holding in AT&T Mobility LLC v. 
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Concepcion, 563 U.S. 333 (2011), Johnson has waived his right to arbitrate on a 

class basis.  See In re Checking Account Overdraft Litigation, 754 F. 3d 1290, 

1293 (11th Cir. 2014).  

The timing of the formation of the pertinent contractual relationship between 

Johnson and KeyBank is a threshold factual issue in this appeal.  Johnson first 

opened the checking account as an individual customer in 1991, and he held the 

account individually for ten years before converting it in 2001 to a joint account 

with his wife.  Although Johnson recalls few of the details surrounding the 

conversion of the individual account to the Joint Account, there is no dispute that 

he and his wife visited a KeyBank branch on October 11, 2001, and signed a 

signature card (the “2001 Signature Card”) to effectuate the conversion.     

The 2001 Signature Card characterizes the Joint Account as a “replacement” 

of Johnson’s preexisting individual account.  Importantly, by signing the 2001 

Signature Card, Johnson and his wife confirmed their understanding that “all 

accounts opened under this Plan are subject to [KeyBank’s] Deposit Account 

Agreement” and acknowledged receipt of a copy of that agreement.  While there is 

no testimonial evidence that Johnson and his wife were, in fact, provided a copy of 

the agreement at the time they signed the 2001 Signature Card, the record does 
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reflect that it was standard KeyBank policy to provide a copy of that agreement to 

at least one of the parties to a joint account.   

At the time, the governing agreement was KeyBank’s June 2, 1997, deposit 

account agreement (the “1997 Agreement”), which contained an arbitration 

provision.  The 1997 Agreement also preserved KeyBank’s right to make unilateral 

changes to the terms of the Agreement after providing accountholders with 

appropriate notice, such as through so-called “statement messages” that KeyBank 

frequently mailed to customers along with their monthly account statements.      

KeyBank has exercised this right of unilateral amendment several times 

since October 2001, and the deposit account agreement governing the Joint 

Account has evolved accordingly.  The current version of the agreement—and the 

one on which Johnson bases his substantive claims—dates to December 2009 (the 

“2009 Agreement”).  There are three features of the 2009 Agreement relevant to 

this appeal.  First is, of course, the arbitration provision that Johnson now seeks to 

invalidate (the “2009 Arbitration Provision”).  This provision has appeared in 

KeyBank’s deposit account agreement in some form since at least 1995.  Second is 

a choice-of-law provision, which specifies that Ohio law shall govern all disputes 

relating to customer accounts.  Third is a change-in-terms provision, which 
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preserves KeyBank’s right “to change or add to” the terms of the Agreement upon 

“such notice . . . as [KeyBank] determine[s] is appropriate.”   

KeyBank maintains that Johnson affirmatively agreed to the 1997 

Agreement—including its arbitration provision—when he signed the 2001 

Signature Card.  That being so, the Joint Account has, at all times since its creation 

in 2001, been governed by a deposit account agreement that contains an agreement 

to arbitrate.  As such, KeyBank concludes, Johnson is unequivocally bound by the 

2009 Arbitration Provision, which is merely an updated version of the arbitration 

provision to which Johnson originally assented.  KeyBank further contests the 

district court’s conclusion that the 2009 Arbitration Provision is unenforceable 

under applicable state law.  

Notwithstanding his written attestation confirming he had received the 

agreement, Johnson counters that he did not receive a copy of the 1997 Agreement 

at the time the account was formed and therefore did not bind himself to it upon 

signing the 2001 Signature Card.  He further insists that he has not separately 

agreed to arbitrate at any point during the lifetime of the Joint Account.  Instead, he 

argues, the Joint Account is governed by the earlier version of the KeyBank 

deposit account agreement governing his original individual account, which 

agreement lacked an arbitration provision altogether.  Thus, Johnson argues that no 
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agreement to arbitrate exists between himself and KeyBank.  In the alternative, he 

argues that—even if an agreement to arbitrate exists between the parties—such an 

agreement is unconscionable and illusory under relevant state law. 

KeyBank moved to compel arbitration in the district court on August 22, 

2014.  In deciding this motion, the district court considered only two issues:  (1) 

whether the law of Washington or of Ohio governs the enforceability of the 

arbitration provision; and (2) whether, under applicable state law, the arbitration 

provision is unconscionable and therefore unenforceable.  The district court did not 

consider the threshold question of whether an agreement to arbitrate was formed in 

the first instance. 

In its final analysis, the district court denied KeyBank’s motion to compel 

arbitration, finding that Washington law governed the question of enforceability 

and that, under such law, the provision was unconscionable.  KeyBank has 

appealed from this order.  We now reverse the district court’s decision and hold 

that arbitration must be compelled in this case. 

STANDARD OF REVIEW 

We review a district court’s denial of a motion to compel arbitration de 

novo.  Collado v. J. & G. Transp., Inc., 820 F.3d 1256, 1259 (11th Cir. 2016).  We 

may affirm the district court’s decision on any ground supported by the record.  
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Ironworkers Local Union 68 v. AstraZeneca Pharms., LP, 634 F.3d 1352, 1360 

(11th Cir. 2011).  

DISCUSSION 

The parties have raised several issues on appeal, only two of which were 

addressed by the district court below.  We may decide each of the issues the parties 

have raised on de novo review, as the parties have been fully heard on the issues 

and the record is complete.  Walter v. Blue Cross & Blue Shield United of 

Wisconsin, 181 F.3d 1198, 1202 (11th Cir. 1999).  Considering each argument in 

turn, we find no ground on which to relieve Johnson of his commitment to arbitrate 

this dispute.     

I. Existence of Agreement to Arbitrate   

The threshold issue is whether, as a matter of contract formation, there exists 

an agreement between Johnson and KeyBank to arbitrate disputes relating to the 

Joint Account.  It is well settled that “arbitration is a creature of contract.”  Brown 

v. ITT Consumer Fin. Corp., 211 F.3d 1217, 1221 (11th Cir. 2000) (quotation 

marks omitted); see also AT&T Techs., Inc. v. Commc’ns Workers of Am., 475 U.S. 

643, 649 (1986).  A court cannot compel parties to arbitrate their dispute in the 

absence of clear agreement to do so.  Klay v. All Defendants, 389 F.3d 1191, 1200 

(11th Cir. 2004).  In order “[t]o satisfy itself that such agreement exists,” courts 
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must undertake to resolve any issues relating to the formation of the arbitration 

agreement, Granite Rock Company v. International Brotherhood of Teamsters, 561 

U.S. 287, 297 (2010), as Johnson has asked us to do here.   

The Supreme Court has made clear that this inquiry is a matter of state 

contract law.  First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944 (1995) 

(“[C]ourts generally . . . should apply ordinary state-law principles that govern the 

formation of contracts” in determining whether the parties have agreed to 

arbitrate.).  See also Burch v. P.J. Cheese, Inc., 861 F.3d 1338, 1346 (11th Cir. 

2017) (confirming that state contract law governs the question whether an 

agreement to arbitrate exists); Dasher v. RBC Bank (USA), 745 F.3d 1111, 1116 

(11th Cir. 2014) (same).1  Thus, this Court’s first task is to identify the applicable 

state law. 

                                           

1  Prior to the Supreme Court’s instruction in First Options of Chicago, Inc. v. Kaplan, 514 U.S. 
938 (1995), this Court applied a “two-component test” to determine whether an agreement to 
arbitrate existed:  the party seeking to avoid arbitration was required (1) to deny unequivocally 
that an agreement to arbitrate existed and (2) to provide evidence substantiating that denial.  
Wheat, First Securities, Inc. v. Green, 993 F.2d 814, 817 (11th Cir. 1993); see also Chastain v. 
Robinson-Humphrey Co., Inc., 957 F.2d 851, 855 (11th Cir. 1992) (requiring the party denying 
the existence of arbitration agreement to substantiate that denial with “enough evidence to make 
the denial colorable”). 

As we recently explained in Bazemore v. Jefferson Capital Sys., LLC, 827 F.3d 1325 (11th Cir. 
2016), we no longer rely on this test.  See id. at 1330 (“[I]n the nearly quarter-century since 
Chastain and Green, no published decision of this Court has cited either case for the proposition 
that the burden is on the party denying the existence of an arbitration agreement to deny its 
existence ‘unequivocally’ and substantiate that denial with proof.”).  Instead, we defer solely to 
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A. Choice of Law 

In a multi-district case transferred under 28 U.S.C. § 1407, the transferee 

court applies the choice-of-law rules of the state in which the action was filed.  

Menowitz v. Brown, 991 F.2d 36, 40 (2d Cir. 1993) (citing Van Dusen v. Barrack, 

376 U.S. 612 (1964)).  Johnson’s banking relationship with KeyBank is based in 

Washington, and he initially filed suit in the United States District Court for the 

Western District of Washington.  Thus, Washington’s choice-of-law rules control 

where there is a potential conflict of laws. 

In this case, the laws of two states potentially apply:  Washington, the state 

in which Johnson’s claims arose, and Ohio, the state agreed to in the parties’ 

choice-of-law provision.2  Washington courts enforce valid choice-of-law 

                                           

 

applicable state-law principles in determining the quality and quantum of evidence required to 
deny or prove the existence of an agreement.  See, e.g., id. at 1334 (finding that defendant failed 
to meet its burden under Georgia law to prove the existence of the arbitration agreement it sought 
to enforce). 

2  The parties do not dispute the validity of the choice-of-law provision contained in the 2009 
Agreement, which states:  “This Agreement and all Accounts shall be governed by the laws of 
the State of Ohio (without regard for conflict of law rules) and applicable federal law, but with 
respect to all fees and charges related to your Account, federal law alone shall control.”     

As the district court correctly noted, the choice of Ohio law is proper given that KeyBank is 
headquartered in that state.  See McKee v. AT&T Corp., 191 P.3d 845, 8511 & n.6 (Wash. 2008) 
(noting that, in order for Washington courts to enforce the parties’ contractual choice of law, the 
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agreements except in certain exceptional circumstances.  See Schnall v. AT&T 

Wireless Servs., Inc., 259 P.3d 129, 131 (Wash. 2011) (noting that Washington 

courts “generally enforce contract choice of law provisions”).3  The parties do not 

allege that any such circumstances exist here.  Indeed, Johnson asserts that there 

exists no material conflict between Washington and Ohio law on the issue of 

contract formation, and KeyBank does not disagree.  As a result, we look to Ohio 

law to determine whether Johnson agreed to arbitrate.4 

B.  Formation of Agreement  

In Ohio, the essential elements of a contract include an offer, acceptance, 

contractual capacity of the parties, consideration, and a manifestation of mutual 

                                           

 

parties must show that the chosen state has a substantial relationship to the parties or provide 
another reasonable basis for the choice) (citing Restatement (Second) of Conflict of Laws § 187). 

3  Specifically, Washington courts will disregard contractual choice-of-law provisions and apply 
Washington law only where:  (1) Washington law would apply absent the provision; 
(2) application of the chosen state’s law would violate a fundamental public policy of 
Washington; and (3) Washington’s interest in the determination of the issue materially outweighs 
the interest of the chosen state.  McKee, 191 P.3d at 851.  See also 25 Wash. Prac., Contract Law 
and Practice § 5:18 (3d ed.). 

4  Johnson broadly asserts that “Ohio and Washington law do not disagree on the requisites of 
contract formation” and proceeds to rely on case law from both states to support his contention 
that no agreement to arbitrate was formed.  Ohio and Washington law may indeed be in accord 
on many bedrock principles of contract law.  But because the parties have selected Ohio law—
and because there are no grounds to disregard that choice on the issue of contract formation—we 
confine our analysis to Ohio law.   
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assent.  See Rayess v. Educ. Comm’n for Foreign Med. Graduates, 983 N.E.2d 

1267, 1271 (Ohio 2012); 17 Ohio Jur. 3d Contracts § 7.   

The element of mutual assent requires a “meeting of the minds as to the 

essential terms of the contract,” the absence of which renders a contract 

unenforceable.  Rayess, 983 N.E.2d at 1271–72; see also 17 Ohio Jur. 3d Contracts 

§ 15.  In assessing the existence of mutual assent in the consumer context, Ohio 

courts adhere to the “legal and common-sensical axiom that one must read what 

one signs.”  Mishler v. Hale, 26 N.E.3d 1260, 1271 (Ohio Ct. App. 2014) (citing 

ABM Farms, Inc. v. Woods, 692 N.E.2d 574, 579 (Ohio 1998)); see also Ball v. 

Ohio State Home Servs., Inc., 861 N.E.2d 553, 556–57 (Ohio Ct. App. 2006) 

(finding homeowner bound to contract he knowingly declined to read).  This 

principle extends to consumers consenting to arbitration provisions in contracts of 

adhesion:  In Ohio, a consumer “of ordinary mind” is bound by an arbitration 

provision he has signed as long as he has had the opportunity to review it before 

assenting.  See DeVito v. Autos Direct Online, Inc., 37 N.E.3d 194, 208 (Ohio Ct. 

App. 2015) (finding a “meeting of the minds” between consumer and auto dealer 

as to arbitration agreement where consumer had opportunity to read and 

understand terms of the agreement before signing) (citing ABM Farms, 692 N.E.2d 

at 574). 
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As such, Ohio courts have charged consumers with an affirmative 

“responsibility to learn the terms of [a] contract prior to agreeing” to them.  Moore 

v. Houses on the Move, Inc., 895 N.E.2d 579, 584 (Ohio Ct. App. 2008) (finding 

consumer bound to arbitration clause contained in construction contract despite her 

failure to read it).  When the formation of a contract is at issue, the party asserting 

that a contract was formed bears the burden of establishing its existence.  Advance 

Sign Grp., LLC v. Optec Displays, Inc., 722 F.3d 778, 784 (6th Cir. 2013) (citing 

Guardian Alarm Co. v. Portentoso, 963 N.E.2d 225, 230 (Ohio Ct. App. 2011)). 

1. Johnson’s Assent to the 1997 Agreement and Its Arbitration 
Provision  

The parties identify several points during the lifetime of the Joint Account at 

which Johnson might have assented to the arbitration provision, but KeyBank’s 

core contention is that the agreement to arbitrate arose in October 2001, when 

Johnson and his wife executed the 2001 Signature Card to convert Johnson’s 

individual checking account to the Joint Account.  Upon examination of Johnson’s 

account documents, we agree.  

The 2001 Signature Card, alternatively referred to as the “Account Express 

Plan,” provided that “[t]his Plan is the signature card for all accounts opened under 

this Plan.”  (Emphasis added.)  It further required signatories to attest to the 

following:  
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I understand that all accounts opened under this Plan are subject to the 
Deposit Account Agreement.  I acknowledge receiving a copy of the 
agreement, and a written disclosure of the interest rate, annual 
percentage yield, fees and other terms and disclosures relating to the 
account opened at the time this Plan was signed. 

(Emphasis added.)  Text at the top of the document signaled that the 2001 

Signature Card functioned as a “Replacement” of the card associated with the 

preexisting account, while text at the bottom warned the customer that “[t]he 

information you are providing to open your new KeyBank account is subject to 

review.”  (Emphasis added.)   

There is no dispute that both Johnson and his wife signed the 2001 Signature 

Card in person in one of KeyBank’s branch offices.  Moreover, the parties have 

produced no evidence to suggest that Johnson and his wife lacked an opportunity 

to read and understand this one-page document prior to signing it. 

Arguably, the language with which KeyBank communicates to its customers 

the legal impact of a “replacement” card could be clearer, especially where an 

individual account is being converted to a joint account.  But in order to find an 

objective “meeting of the minds,” Ohio courts ask only whether the terms of the 

agreement are clear and unambiguous on their face.  See 216 Jamaica Ave., LLC v. 

S & R Playhouse Realty Co., 540 F.3d 433, 440 (6th Cir. 2008) (citing Nilavar v. 

Osborn, 711 N.E.2d 726, 733 (Ohio Ct. App. 1998)).  And a straightforward 
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reading of the 2001 Signature Card makes clear that, in signing it, Johnson was 

displacing his individual account with a new incarnation of that account under new 

ownership.  The account was plainly characterized as a “replacement” of the 

preexisting one—not merely a continuation of it.  And the Card unambiguously 

authorized the “opening” of an account—not merely the modification of one.  

Given the clear terms of the document, Johnson was on notice that signing the 

2001 Signature Card represented the start of a new contractual relationship with 

KeyBank.   

This new contractual relationship was governed by a new deposit account 

agreement.  Again, this fact was made plain on the face of the 2001 Signature 

Card, which stated that the account opened thereunder would be “subject to the 

Deposit Account Agreement.”  In October 2001, new accounts opened at KeyBank 

were governed by the 1997 Agreement, complete with its arbitration provision.  

There is little question that, under Ohio law, the Card’s “subject to” language was 

sufficient to incorporate the 1997 Agreement—along with its arbitration 

provision—into the 2001 Signature Card by reference, even if a copy of the 

Agreement was not provided to Johnson at the time he signed the Card.  See, e.g., 

Blanchard Valley Farmers Coop., Inc. v. Carl Niese & Sons Farms, Inc., 758 

N.E.2d 1238, 1244–45 (Ohio Ct. App. 2001) (finding language that purchase was 
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made “subject to” relevant trade rules sufficient to incorporate those trade rules—

including their arbitration provision—into sales contract); Int’l Bhd. of Elec. 

Workers, Local Union No. 8 v. Gromnicki, 745 N.E.2d 449, 452 (Ohio Ct. App. 

2000) (concluding that, where incorporation of external document by reference 

was “apparent” from language of contract, signatory to the contract was bound to 

the external document and noting that “[t]he fact that the contract comprised more 

than one document [was] irrelevant”).  See also Moore, 895 N.E.2d at 584–85 

(noting that, under Ohio law, even a non-signatory to an arbitration agreement may 

be bound to it under the doctrine of incorporation by reference).  Thus, the 1997 

Agreement became effective as to the Joint Account at the time Johnson signed the 

2001 Signature Card.5 

Johnson challenges this interpretation of the 2001 transaction on two 

grounds.  First, he argues that the creation of the Joint Account was a mere 

continuation of Johnson’s preexisting account, meaning that it was governed by an 

earlier version of the deposit account agreement that lacked an arbitration 

provision altogether.  As explained above, the signature card alerted the signatory 
                                           

5  It is worth noting that Johnson selectively misreads the plain language of the 2001 Signature 
Card, insisting that the Card “merely acknowledged receipt of a separate agreement” and “did 
not use ‘subject to’ language, or anything like it.”  This assertion is plainly wrong, rendering his 
reading of the contract—and the argument based thereon—careless at best and disingenuous at 
worst. 
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that this was a new account.  Further, as a longtime KeyBank customer, Johnson 

knew that the terms governing his accounts with KeyBank were not set in stone.6  

He was thus on notice that a new version of the deposit account agreement, which 

incorporated terms different from the ones he had agreed to in the past, might 

apply to the newly formed Joint Account he opened in 2001.  Finally, Johnson was 

alerted as early as 1993 that the act of signing a signature card at KeyBank could 

have the effect of binding him to the terms of the applicable deposit account 

agreement.7  Thus, Johnson’s insistence that he “did not agree to anything” by 

signing the 2001 Signature Card rings hollow.  Because Johnson had a basic 

awareness of the implications of signing the 2001 Signature Card, he had a 

responsibility under Ohio law to make himself aware of the terms of the applicable 

agreement before signing them.  See Moore, 895 N.E.2d at 584 (establishing that a 

                                           

6  Johnson was aware as early as 1991 that the terms of the agreement governing his account with 
KeyBank were subject to periodic amendment.  The deposit account agreement Johnson signed 
in 1991, when he first opened an account with KeyBank’s predecessor, provided:  “We may 
change these Rules at any time after providing notice through written posting in the lobby of the 
bank.”   

7  The version of the deposit account agreement that became effective in 1993, when KeyBank 
acquired Puget Sound Bank and took over Johnson’s preexisting account, stated on its first page 
that “[b]y accepting a copy of these Rules, signing your deposit account signature card,” and 
“continuing your account, you agree to be bound by these Rules, the Signature Card and any 
subsequent amendments to either.”  (Emphasis added.)  The parties do not dispute that Johnson 
received this early version of the deposit account agreement and agreed to its terms.   
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consumer “entering [into] a contract has a responsibility to learn the terms of the 

contract prior to agreeing to [them]”). 

Second, Johnson argues that even if the 1997 Agreement was the operable 

contract at the time, he did not assent to it because he did not receive a copy of it 

when he signed the 2001 Signature Card.  This argument leans on a very thin reed.  

Specifically, Johnson testified only to the absence of any memory, one way or 

another, whether he received a copy of the agreement:  “I have no recollection if I 

was or wasn’t given a copy (of the applicable deposit account agreement).”  In 

trying to transform his “I don’t remember” testimony to an “I didn’t receive” 

assertion, Johnson cites to the testimony of a KeyBank employee, Rosemary Klee, 

who stated that “on a joint account . . . we only have to give the [deposit account 

agreement] to one of the parties.”  Johnson misconstrues and misquotes this 

testimony.8  If anything, the procedure Ms. Klee describes makes it more, rather 

than less, likely that Johnson was given a copy of the 1997 Agreement when he 

signed the 2001 Signature Card.  Furthermore, by signing the 2001 Signature Card, 

Johnson attested that he had “received a copy of the agreement . . . relating to the 
                                           

8  Specifically, Johnson states in his brief that, according to Ms. Klee, “it was not ‘standard 
policy’ for KeyBank to give the agreement ‘[t]o either party’” to a joint account.  To the 
contrary, Ms. Klee’s testimony suggests only that it was not standard policy for KeyBank to give 
the agreement to both parties when a joint account was formed.  Disclosure to one of the parties 
sufficed.  
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account opened at the time [the Card] was signed.”  Johnson’s failure to remember 

any details of the October 11, 2001, transaction is obviously not sufficient to rebut 

the inference we draw from his written, contemporaneous acknowledgement of 

receipt.   

Finally, whether Johnson was handed a copy of the deposit account 

agreement that would govern the Joint Account and that was incorporated by 

reference into the 2001 Signature Card is, ultimately, irrelevant:  A consumer of 

“ordinary mind” has an obligation to “read what [he] signs.”  ABM Farms, 692 

N.E.2d at 579.  If we permitted Johnson to evade the commitment to arbitrate by 

claiming he did not investigate the terms to which his new account was subject 

before signing the 2001 Signature Card, few deposit agreements would ever be 

enforceable.  See id. (citing Upton v. Tribilcock, 91 U.S. 45, 50 (1875)).   

By providing uncontroverted evidence of Johnson’s execution of the 2001 

Signature Card, KeyBank has met its burden of establishing that Johnson 

consented to the arbitration provision incorporated by reference therein.  See 

Advance Sign Grp., LLC, 722 F.3d at 784 (citing Portentoso, 963 N.E.2d at 230).   

2. Johnson’s Assent to the 2009 Arbitration Provision  

The 1997 Agreement provided that KeyBank “reserve[s] the right to change 

the terms of this Agreement . . . at any time” after providing “such notice of the 
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change as we determine is appropriate, such as by statement message or 

enclosure.”  We have concluded that Johnson agreed to the arbitration provision 

contained in the 1997 Agreement.  KeyBank exercised its revision right in June 

2004, when it included with Johnson’s account statement a revised version of the 

arbitration provision that would “apply to [the Joint Account] unless you notify us 

in writing . . . that you reject the Arbitration Provision,” along with a “statement 

message” explaining Johnson’s options (the “2004 Statement Message”).     

Johnson did not object to this or any subsequent revision to the arbitration 

provision applicable to the Joint Account.  Instead, he continued to use his account 

under the newly revised terms.  As such, his argument that he did not assent to the 

revised version of the arbitration provision that appears in the 2009 Agreement—

the very agreement on which his substantive claims are now based—must fail.   

C. Necessity of Trial  

“At worst,” Johnson finally argues, he is entitled to a jury trial on the 

question whether an agreement to arbitrate was formed.  He hangs this argument 

on section 4 of the Federal Arbitration Act (the “FAA”), which governs the 2009 
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Arbitration Provision9 and states that “[i]f the making of the arbitration agreement 

. . . be in issue, the court shall proceed summarily to the trial thereof.”  9 U.S.C. 

§ 4. 

We recently joined our sister circuits in holding that a summary judgment–

like standard is appropriate in determining whether a trial is necessary under 

section 4 of the FAA.  Bazemore v. Jefferson Capital Sys., LLC, 827 F.3d 1325, 

1333 (11th Cir. 2016).  According to this standard, a court may conclude as a 

matter of law that parties entered into an arbitration agreement only if “there is no 

genuine dispute as to any material fact” concerning the formation of the arbitration 

agreement.  Id. (citing Fed. R. Civ. P. 56(a)).  When there is no such dispute, a trial 

is unnecessary.  Id. at 1332 (declining to provide losing party with “a second bite at 

the apple” by granting trial on the existence of an arbitration agreement where no 

genuine fact dispute existed).  

The only potential factual dispute to which Johnson alludes is the question 

whether KeyBank provided Johnson with a copy of the applicable deposit account 

agreement at the time he signed the 2001 Signature Card.  But, as discussed above, 

                                           

9  The 2009 Arbitration Provision is governed by the FAA because the loan agreement was 
executed via interstate commerce.  See 9 U.S.C. § 2; Parnell v. CashCall, Inc., 804 F.3d 1142, 
1146 (11th Cir. 2015). 
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Johnson does not claim that he did not receive the document, nor does he present 

any evidence to suggest as much.  He merely asserts that he cannot recall whether 

he received a copy of that document.  His lack of memory is insufficient to create a 

genuine dispute of fact.  And anyway, as our analysis above demonstrates, his 

physical receipt of a copy of the document at that time is not crucial to our finding 

that his signature on the 2001 Signature Card bound him to the 1997 Agreement.  

Thus, summary judgment is warranted. 

II. Enforceability of Agreement to Arbitrate   

KeyBank next argues that the district court erred in finding the 2009 

Arbitration Provision unenforceable under applicable state law.  We agree that the 

court erred.  

The 2009 Arbitration Provision is governed by the FAA because the loan 

agreement was executed via interstate commerce.  See 9 U.S.C. § 2; Parnell v. 

CashCall, Inc., 804 F.3d 1142, 1146 (11th Cir. 2015).  “The FAA places 

arbitration agreements on equal footing with all other contracts and sets forth a 

clear presumption—‘a national policy’—in favor of arbitration.”  Parnell, 804 F.3d 

at 1146 (citing Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 443 

(2006)).  Where an agreement to arbitrate has been formed, the court must treat the 

agreement as “valid, irrevocable, and enforceable, save upon such grounds as exist 
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at law or in equity for the revocation of any contract.”  9 U.S.C. § 2.  Under the 

FAA, an agreement can be “defeated by fraud, duress, unconscionability, or 

another ‘generally applicable contract defense.’”  Parnell, 804 F.3d at 1146 

(quoting Rent-A-Center, West, Inc. v. Jackson, 561 U.S. 63, 67–68 (2010)).  

Johnson seeks to defeat the 2009 Arbitration Provision by arguing that it is 

unconscionable and illusory under applicable common law.  We review each 

argument de novo. 

A. Choice of Law  

We must address whether the law of Washington (the state where the Joint 

Account is held) or Ohio (the state of the parties’ contractual selection) governs 

Johnson’s enforceability challenges.  As explained above, Washington’s rules 

instruct us to enforce the parties’ choice of Ohio law even if it conflicts with 

Washington law, unless application of Ohio law would violate a fundamental 

public policy of Washington.  See McKee v. AT&T Corp., 191 P.3d 845, 851 

(Wash. 2008). 

Washington and Ohio law do differ as to the requirements for proving 

unconscionability as an enforcement defense, with Washington setting out an 

easier test for one asserting that an agreement is unconscionable.  Ohio law 

requires Johnson to prove that the 2009 Arbitration Provision is both procedurally 
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and substantively unconscionable before it can be struck down.  See Hayes v. 

Oakridge Home, 908 N.E.2d 408, 412 (Ohio 2009) (“The party asserting 

unconscionability of a contract bears the burden of proving that the agreement is 

both procedurally and substantively unconscionable.”).  Under Washington law, 

however, an agreement may be invalidated on a showing of either substantive or 

procedural unconscionability.  See Gandee v. LDL Freedom Enters., Inc., 293 P.3d 

1197, 1199 (Wash. 2013) (noting that either substantive or procedural 

unconscionability is enough to void an agreement in Washington); Gorden v. Lloyd 

Ward & Assocs., P.C., 323 P.3d 1074, 1079–80 (Wash. Ct. App. 2014) 

(invalidating agreement as procedurally unconscionable and declining to address 

substantive unconscionability because “our analysis is done”).   

In relevant part, the district court found that to apply Ohio law in this 

context—that is, to require Johnson to demonstrate that the 2009 Arbitration 

Provision is both procedurally and substantively unconscionable—“would violate 

Washington’s public policy of invalidating a contract on a finding of either 

procedural or substantive unconscionability.”  Having found the 2009 Arbitration 

Provision to be substantively unconscionable, the district court therefore concluded 

that it was unenforceable under Washington’s “either/or” unconscionability 

standard. 
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The district court’s determination that application of Ohio’s test for 

unconscionability would violate Washington’s public policy hinges on an analysis 

of the nuances of the latter state’s public-policy goals in the context of contract 

enforcement.  This is a subject, however, on which Washington courts have 

provided little guidance, and Keybank strongly disagrees with the district court’s 

conclusion. Nevertheless, we do not find it necessary to decide this question.  Even 

assuming that, under these circumstances, Washington law would require 

application of its own test for unconscionability, instead of Ohio’s, we conclude 

that the 2009 Arbitration Provision is neither procedurally nor substantively 

unconscionable, rendering it enforceable under both Washington and Ohio law.  

Similarly, we need not inquire into the difference between Washington and Ohio 

law respecting Johnson’s final argument that the 2009 Arbitration Provision is 

illusory, as we do not find it illusory under either state’s standard. 

A. Unconscionability  

We first assess the conscionability of the 2009 Arbitration Provision.  We 

conclude that the 2009 Arbitration Provision was not formed in a procedurally 

unconscionable manner under either Washington or Ohio law.  That conclusion 

ends any challenge by Johnson on the ground of unconscionability under Ohio law.  

As to Washington’s requirement that an agreement can be struck if it is only 
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substantially unconscionable, we conclude that all but one of the at-issue portions 

of the Provision are substantively conscionable under Washington law, and we 

sever this one unconscionable provision. 

 

1. Procedural Unconscionability  

The courts of both Washington and Ohio characterize procedural 

unconscionability as the absence of “meaningful choice” as to the terms of the 

agreement in light of all the circumstances surrounding the transaction.  See 

Gorden, 323 P.3d at 1079; Hayes, 908 N.E.2d at 412.  Deciding this question is a 

fact-intensive inquiry.  Washington courts take a broad view of the facts, 

examining “the manner in which the contract was entered, whether each party had 

reasonable opportunity to understand the terms of the contract, and whether the 

important terms were hidden in a maze of fine print.”  Gorden, 323 P.3d 1079 

(citing Nelson v. McGoldrick, 896 P.2d 1258 (Wash. 1995)) (internal quotation 

marks and alterations accepted).  Ohio courts consider a narrower range of factors, 

examining “age, education, intelligence, business acumen and experience” to 

determine whether the “weaker party” was able to protect his interests.  Taylor 

Bldg. Corp. of Am. v. Benfield, 884 N.E.2d 12, 22–23 (Ohio 2008). 
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There are two transactions between KeyBank and Johnson that warrant 

examination for procedural conscionability.  The first is the signing of the 2001 

Signature Card on October 11, 2001, which, we have held, bound Johnson to the 

1997 Agreement and the arbitration provision contained therein.  The second is the 

2004 modification of that arbitration provision, notice of which was mailed to 

Johnson via the 2004 Statement Message before the modification took effect.  We 

analyze them separately. 

i. Johnson’s Assent to the 1997 Agreement and Its Arbitration 
Provision  

It is well settled in Washington and Ohio that contracts of adhesion are not 

procedurally unconscionable per se.  See Zuver v. Airtouch Commc’ns, Inc., 103 

P.3d 753, 760 (Wash. 2004) (“[T]he fact that an agreement is an adhesion contract 

does not necessarily render it procedurally unconscionable.”); Benfield, 884 N.E.2d 

at 24 (“[E]ven a contract of adhesion is not in all instances unconscionable per se,” 

as standardized contracts “can provide advantages to consumers.”).  Nor does the 

existence of unequal bargaining power alone justify a finding of procedural 

unconscionability; instead, the “key inquiry” remains whether the party lacked a 

meaningful choice in assenting to the relevant terms.  Romney v. Franciscan Med. 

Grp., 349 P.3d 32, 38 (Wash. Ct. App. 2015).  See also Zuver, 103 P.3d at 761; 

Hayes, 908 N.E.2d at 412–13. 
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The parties agree that the deposit account agreement is a contract of 

adhesion that was presented to Johnson on a take-it-or-leave-it basis when he 

opened the Joint Account.  Johnson concedes that this fact alone does not prove 

procedural unconscionability.  He maintains, however, that he “had no ‘meaningful 

choice’ but to be bound” by the arbitration provision because it was a boilerplate 

term that he (1) was not given the opportunity to review before opening the Joint 

Account and (2) was not invited to strike from the agreement before he signed it.10 

Much of Johnson’s argument with respect to the 2001 transaction relies on 

his unsubstantiated contention that he did not receive a copy of the 1997 

Agreement at the time he signed the 2001 Signature Card.  As discussed above, 

Johnson had an opportunity and an incentive to inquire about and review the 1997 

Agreement, including its arbitration provision, before confirming his 

understanding that the Joint Account would be “subject to” its terms.  And in the 

absence of evidence to the contrary, we have no reason to disregard his 

                                           

10  Johnson does not contend that his age, intelligence, business acumen, or experience—
significant factors in Ohio’s procedural-unconscionability analysis, see Benfield, 884 N.E.2d at 
22–23—prevented him from making a meaningful choice when he signed the 2001 Signature 
Card.  In fact, Johnson engaged in continuous banking business with KeyBank over the course of 
almost ten years before assenting to the 1997 Agreement, leaving him with extensive exposure to 
the standard procedures by which KeyBank managed customer accounts.  Cf., e.g., Porpora v. 
Gatliff Bldg. Co., 828 N.E.2d 1081, 1084 (Ohio Ct. App. 2005) (finding adhesive construction 
contract procedurally unconscionable because, among other reasons, consumers had no previous 
experience reviewing construction contracts). 
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acknowledgement on the 2001 Signature Card that he had received a copy of the 

agreement relating to the Joint Account.  Cf., e.g., Swayze v. The Huntington Inv. 

Co., No. 20630, 2005 WL 1208116, at *1–5 (Wash. Ct. App. May 20, 2005) 

(finding no procedural unconscionability under Ohio law—in spite of investor’s 

contention that he never received a copy of the agreement—because investor had 

signed a statement confirming receipt of agreement).  Testimony offered by 

KeyBank supports our conclusion that Johnson did indeed have an opportunity to 

read and understand the terms of the 1997 Agreement when he opened the Joint 

Account.11 

If Johnson had used this opportunity to review the 1997 Agreement, he 

would have been alerted to the presence of an arbitration provision.  The table of 

contents of the 1997 Agreement lists “Arbitration; Waiver of Jury Trial” as one of 

twenty-eight sub-sections and directs the reader to page eleven of the agreement.  

The clause itself appears on a single page, set off in a new paragraph that bears the 

title “Arbitration; Waiver of Jury Trial” in bold-faced type.  The remainder of the 

provision’s text appears in the same type as every other term in the agreement.   

                                           

11  As noted supra, a representative of KeyBank testified that “on a joint account . . . the policy 
procedure is [that] we only have to give the [deposit account agreement] to one of the parties” on 
the account.   
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Having reviewed this 1997 Agreement, we do not find the arbitration 

provision so “hidden in a maze of fine print” that Johnson was precluded from 

exercising meaningful choice before assenting to it.  Even a cursory scan of the 

table of contents would put the average customer on inquiry notice of the existence 

and implications of the provision, including the waiver of a jury trial.  Cf., e.g., 

Zuver, 103 P.3d at 761 (declining to find arbitration agreement “hidden” despite 

the fact that it was buried within “five other attachments,” primarily because “the 

agreement was clearly labeled,” its terms “were in normal typeface and font,” and 

the provision “was only one page long”); Benfield, 884 N.E.2d at 23 (finding no 

procedural unconscionability, even though the contract was pre-printed and the 

arbitration provision was offered on take-it-or-leave-it basis, where provision 

“appeared in standard, rather than fine, print and was not hidden”). 

Furthermore, there is no support in Washington or Ohio law for the 

contention that a consumer may not be bound by a term contained within a 

standardized adhesion contract merely because he has not been offered an 

opportunity to opt out of that provision.  See, e.g., Townsend v. Quadrant Corp., 

224 P.3d 818, 827–28 (Wash. Ct. App. 2009) (finding the fact that arbitration 

provision “was a boilerplate provision and could not be deleted from the 

agreement” to be “insufficient to establish procedural unconscionability”); 
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Benfield, 884 N.E.2d at 24 (concluding that at-issue contract was adhesive in light 

of “stronger party’s refusal to negotiate [the] key term” of arbitration, but declining 

nonetheless to find procedural unconscionability given the advantages of form 

contracts and the fact that few such contracts “are negotiated one clause at a time”) 

(citing Carbajal v. H&R Block Tax Servs., Inc., 372 F.3d 903, 906 (7th Cir. 2004)). 

We conclude that the manner in which Johnson assented to the 1997 

Agreement and its terms was procedurally conscionable under both Washington 

and Ohio law.12  

ii. Johnson’s Failure to Opt Out of the 2004 Amendment to the 
Arbitration Provision  

Johnson further challenges the conscionability of KeyBank’s 2004 

amendment to the arbitration provision.  First, we note that even if his argument on 

this point had merit, it would not relieve him of his obligation to arbitrate in light 

of our findings, supra, that Johnson is bound by the arbitration provision contained 

                                           

12  We are mindful of the Supreme Court’s instruction that, “unless the challenge is to the 
arbitration clause itself, the issue of the contract’s validity is considered by the arbitrator in the 
first instance.”  Buckeye, 546 U.S. at 446.  See also Solymar Invs., Ltd. v. Banco Santander S.A., 
672 F.3d 981, 998 (11th Cir. 2012) (confirming that broad challenges to the formation of 
agreement as a whole—as opposed to specific challenges to arbitration provision contained 
therein—must be decided by the arbitrator and not the court).  We have found only that the 
arbitration provision contained in the 1997 Agreement is not procedurally unconscionable.  To 
the extent Johnson attacks the execution of the 1997 Agreement as a whole as procedurally 
unconscionable, we leave his challenge for the determination of the arbitrator. 
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in the 1997 Agreement and that the manner in which he agreed to it was 

procedurally conscionable.  At most, his argument would invalidate the 2004 

amendment—not the agreement to arbitrate itself.  Nonetheless, we conclude that 

the 2004 amendment to the arbitration agreement was carried out in a procedurally 

conscionable manner. 

Johnson’s June 2004 account statement, which KeyBank sent directly to 

Johnson’s mailing address, enclosed a document entitled “Information About Your 

Accounts.”  Printed on that document was a series of messages clarifying key 

terms of the account.  The first page of the document bears the following text:  

NOTICE OF AMENDMENT TO DEPOSIT ACCOUNT 
AGREEMENT AND FUNDS AVAILABILITY POLICY 

This notice informs you of changes to the Deposit Account Agreement . . . 
that will be effective and will apply to your Account as of October 1, 2004.  
This Arbitration Provision replaces any existing arbitration provision in your 
Agreement.  You have the right to reject the changes to the Agreement as 
explained below. 

The notice continues on the next page:  

NOTICE OF AMENDMENT TO DEPOSIT ACCOUNT 
AGREEMENT AND FUNDS AVAILABILITY POLICY (continued) 

The enclosed Arbitration provision will apply to your Account(s) unless you 
notify us in writing by November 1, 2004 that you reject the Arbitration 
Provision. . . . Rejection of this Arbitration Provision does not serve as 
rejection of any other term or condition of your Agreement with us 
governing your Account(s).  Your continued use of your Account(s) is 
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deemed to be your acceptance of this amendment, unless you opt-out as 
described above. 

Enclosed with the statement message was a pamphlet titled “KeyBank Arbitration 

Provision.”  The cover of the pamphlet bears the following text:  

NOTICE OF RIGHT TO REJECT ARBITRATION PROVISION.  
PLEASE SEE YOUR STATEMENT FOR IMPORTANT INFORMATION 
CONCERNING YOUR RIGHT TO REJECT THIS ARBITRATION 
PROVISION.  PLEASE RETAIN THIS DOCUMENT FOR YOUR 
RECORDS. 

The remaining two pages of the pamphlet print in full the amended arbitration 

agreement that KeyBank sought to incorporate into its deposit account agreement.   

Together, this informational sheet and pamphlet comprise the 2004 

Statement Message, which KeyBank mailed to Johnson along with his account 

statement in June 2004.  The deposit account agreement thus authorized KeyBank 

to make unilateral amendments as long as notice was provided to accountholders 

through precisely this sort of “statement message.”   

In short, there is no viable argument under Washington or Ohio law that 

KeyBank’s use of the 2004 Statement Message was procedurally unconscionable.  

The bold and capitalized type in which the amendment was announced is sufficient 

in Washington and Ohio to alert a consumer to the existence and importance of an 

arbitration provision.  See, e.g., Zuver, 103 P.3d at 761; Benfield, 884 N.E.2d at 23.  

No element of the amendment was concealed from Johnson’s view or “buried” in 
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voluminous documentation.  The opt-out instructions and text of the amendment 

itself were complete and presented in ordinary, not “fine,” print.  Johnson had 

ample time to review the amendment, understand its terms, and consult counsel 

before the amendment took effect.  Furthermore, the existence of an opt-out 

provision strongly weighs against a finding of procedural unconscionability.  See, 

e.g., Mayne v. Monaco Enters., Inc., 361 P.3d 264, 268 (Wash. Ct. App. 2015) 

(finding that arbitration agreement was “not adopted in an unconscionable manner” 

under Washington law because a thirty-day opt-out provision “ensured that 

[employee’s] decision to sign the arbitration agreement was a voluntary and 

meaningful choice”). 

In light of the text of the 2004 Statement Message and its opt-out procedure, 

the 2004 amendment to the arbitration provision was not enacted in a procedurally 

unconscionable manner under applicable law.  Nor does Johnson argue that any 

subsequent transactions with KeyBank were procedurally unconscionable.  As 

such, he has not shown any procedural unconscionability with respect to the 

currently operable 2009 Arbitration Provision, which encompasses the changes 

made in 2004.  Thus, as the 2009 Arbitration Provision is not procedurally 

unconscionable, it passes muster under Ohio law. 

2. Substantive Unconscionability  
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Even though the 2009 Arbitration Provision is not procedurally 

unconscionable under Washington law, we must still determine whether it is 

substantively unconscionable, as Washington law will invalidate a contractual 

provision if it is either procedurally or substantially unconscionable. 

Washington courts, like many other courts, invoke a series of hazy 

expressions to pinpoint the concept of substantive unconscionability:  A term that 

is “one-sided,” “shocking to the conscience,” “overly harsh,” “monstrously harsh,” 

or “exceedingly calloused” may be substantively unconscionable in Washington.  

See Gandee, 293 P.3d at 1199–200 (citing Adler v. Fred Lind Manor, 103 P.3d 

773, 781 (Wash. 2004)) (internal quotation marks and brackets omitted).  These 

attributes must be examined in light of all the circumstances present at the time the 

contract was formed.  See, e.g., Kam-Ko Bio-Pharm Trading Co. Ltd-Australasia 

v. Mayne Pharma (USA) Inc., 560 F.3d 935, 940–41 (9th Cir. 2009) (noting that, 

under Washington law, “the relevant clause must be substantively unconscionable 

at the time of contracting”) (citing M.A. Mortenson Co. v. Timberline Software 

Corp., 998 P.2d 305, 315 (Wash. 2000) and Adler, 103 P.3d at 788).  Finally, 

unconscionable terms are severed from the applicable agreement wherever 

possible.  Woodward v. Emeritus Corp., 368 P.3d 487, 496 (Wash. Ct. App. 2016) 

(citing Gandee, 293 P.3d at 1201–02). 
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Johnson characterizes five distinct elements of the 2009 Arbitration 

Provision as substantively unconscionable.  With one exception, we disagree with 

his characterizations.  Nevertheless, this one “unconscionable” clause is readily 

severable from the broader agreement to arbitrate and thus does not defeat 

KeyBank’s motion to compel.  

i. Arbitration Costs  

While the parties devote the majority of their substantive-unconscionability 

arguments to the issue of arbitration costs, neither party paints a clear picture of the 

cost-allocation framework that would apply to Johnson’s claims.  We start by 

clarifying that picture.   

The allocation of costs under the 2009 Arbitration Provision depends in part 

on the arbitral forum in which the claim is brought.  Specifically, any claim 

brought under the Provision is to be administered by either the American 

Arbitration Association (the “AAA”) or Judicial Arbitration and Mediation 

Services, Inc. (“JAMS”) according to the rules in place at the chosen forum “at the 

time the Claim is filed.”  The consumer has complete power to select which 

organization will administer the arbitration, regardless of whether he initiates the 
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arbitration himself or KeyBank compels arbitration of a claim that he initially filed 

in court.13     

In either scenario, the 2009 Provision reduces the consumer’s filing-fee 

burden and limits his expected costs of arbitration.  First, it provides that KeyBank 

will reimburse the claimant “all fees up to $100.00 charged by the arbitration 

administrator” once the claimant has paid an amount equivalent to the applicable 

court filing fee.  All the consumer must do is make a written request for 

reimbursement.  Second, it provides that:  

If you are required to pay any fees in excess of $100.00 to the arbitration 
administrator [ ], we will consider a request by you to pay all or part of the 
additional fees.  To the extent that we do not approve your request, the 
arbitrator will decide whether we or you will be responsible for paying any 
such additional fees. 

An illustration is helpful.  The parties do not dispute that, if Johnson chose 

to arbitrate via JAMS, the JAMS Consumer Arbitration Policy that became 

effective in July 2009 would apply.14  That policy articulates the following 

                                           

13  Even if KeyBank seeks to initiate arbitration against the consumer, the consumer has twenty 
days to select which forum he would like KeyBank to use.  The consumer therefore has 
significant control over the choice of forum. 

14  The parties dispute which version of the AAA rules would apply and how such rules would 
impact the allocation of costs.  We focus only on JAMS rules for purposes of this example, but 
we note that we see no evidence in the record that AAA rules regarding consumer cost allocation 
differ meaningfully from JAMS rules.   
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“minimum standard of fairness”:  “[T]he only fee required to be paid by the 

consumer is $250, which is approximately equivalent to current Court filing fees.  

All other costs must be borne by the company including any remaining JAMS Case 

Management Fee and all professional fees for the arbitrator’s services.”  In fact, 

JAMS will not administer any consumer arbitration unless fees are allocated in 

accordance with this standard.  The 2009 Arbitration Provision provides contact 

information for each arbitral forum so that consumers can access and read rules 

like this one before they decide where to bring their claims. 

Thus, had Johnson pursued his claim against KeyBank in arbitration under 

the applicable JAMS rules, he would have been required to pay only $150:  the 

$250 consumer filing fee collected by JAMS, less the $100 reimbursement from 

KeyBank to which he is entitled under the Arbitration Provision.  This is a lesser 

financial outlay than the $350 he was required to pay to file a civil action in the 

Western District of Washington.   

In short, the cost of using the JAMS arbitral forum is absolutely capped at 

the initial filing fee, as JAMS rules shield consumers entirely from “all other costs” 

of arbitration, including the arbitrator’s professional fees.  Such costs would be 

borne exclusively by KeyBank.  The consumer’s option to negotiate with KeyBank 
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for additional reimbursement and to appeal to the arbitrator for the same further 

reduces the expected cost of access to the JAMS forum.   

Johnson has not argued that JAMS is an unsuitable or unfavorable arbitral 

forum.  In fact, there is no reason to believe that a consumer contemplating a 

dispute with KeyBank would have reason to be concerned about the JAMS cost-

allocation framework, given its limitations and predictability.  Even if the AAA 

rules imposed a prohibitive cost-allocation framework,15 the consumer deciding 

where to pursue his claim would be empowered and properly incentivized to 

choose JAMS instead.  Moreover, under the terms of the 2009 Provision, the 

consumer is not exposed to the risk of “loser pays” cost shifting:  If KeyBank 

prevails, the consumer is “not required to reimburse [KeyBank]” for any fees paid 

regardless of which organization administers the dispute.   

With no mention of the JAMS rules we have discussed here, Johnson argues 

that the costs associated with arbitrating his case would be prohibitive and render 

the 2009 Arbitration Provision unconscionable.  The district court agreed, relying 

on the erroneous assumption that neither the AAA nor the JAMS rules impose any 

                                           

15  To reiterate, the parties dispute which AAA rules would apply in Johnson’s case, and we 
make no finding as to the applicable AAA cost-allocation framework.  But again, we see no 
evidence to suggest that such rules would prohibit a consumer’s access to the AAA forum. 
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predictable limit on the costs Johnson would face in arbitration.  Instead, the court 

assumed, the arbitrator would enjoy full discretion to allocate costs as he or she 

sees fit, and this potential unpredictability would be “enough to deter a plaintiff 

from bringing an individual claim.”  Even if this were true under AAA rules, the 

district court’s position does not square with the straightforward JAMS rule 

framework, which would force KeyBank to pay the bulk of arbitration costs and 

would strictly limit Johnson’s personal outlay. 

We also note that the JAMS Consumer Arbitration Policy took effect five 

months before the 2009 Arbitration Provision was formed.  This means that, “at the 

time of contracting,” the 2009 Provision provided Johnson with a clear opportunity 

to pursue arbitration in a cost-feasible manner.  Further, the time of contracting is 

the only point in time that matters in substantive unconscionability analysis under 

Washington law.  See Kam-Ko Bio-Pharm Trading, 560 F.3d at 940–41.   

Given that arbitrating under JAMS rules has been an option for Johnson 

since 2009, the cost-sharing aspects of the 2009 Arbitration Provision cannot be 

characterized as harshly one-sided or prohibitive under Washington law.  Cf., e.g., 

Gandee, 293 P.3d at 1200–01 (invalidating “loser pays” provision because the risk 

that costs might shift to the consumer in the event his claim failed “effectively 
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chill[ed]” his willingness to bring suit; as a result, the provision was “one-sided 

and overly harsh”). 

Furthermore, under Washington law, the party challenging a fee-splitting 

provision must provide specific information about the arbitration fees it would be 

required to pay and describe why those fees would be prohibitive.  See Hill v. 

Garda CL Nw., Inc., 308 P.3d 635, 639 (Wash. 2013).  Johnson has provided no 

reason why he is unable to take advantage of the favorable cost-allocation 

framework provided by JAMS rules, and there is no evidence to suggest that a cost 

of $150 would prohibit Johnson from pursuing his claim in arbitration at this stage.  

There are, therefore, no grounds on which to hold this provision substantively 

unconscionable.  

ii. Attorneys’ Fees  

Johnson also challenges the attorneys’ fees clause of the 2009 Arbitration 

Provision, which provides that “[e]ach party shall bear the expense of that party’s 

attorneys’, experts’, and witness fees, regardless of which party prevails in the 

arbitration, unless applicable law and/or this Agreement gives a party the right to 

recover any of those fees from the other party.”     

This clause tracks the “American rule” of fee splitting, which Washington 

courts have long embraced.  Cosmopolitan Eng’g Grp., Inc. v. Ondeo Degremont, 
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Inc., 149 P.3d 666, 669 (Wash. 2006) (“[T]he general rule in Washington, 

commonly referred to as the American rule, is that each party in a civil action will 

pay its own attorney fees and costs.”).  Johnson has not provided any evidence that 

any “applicable law” or any other element of the 2009 Agreement would entitle 

KeyBank to recover attorneys’ fees from Johnson.  As a result, we do not find the 

attorneys’ fees clause unconscionable under Washington law. 

iii. Discovery  

A discovery clause in the 2009 Arbitration Provision states:  “There shall be 

no pre-arbitration discovery except as provided for in the applicable Arbitration 

Rules”—that is, the rules of the AAA or JAMS, depending on Johnson’s election.  

Johnson argues that the discovery clause is “severely one-sided” because KeyBank 

has “all” the documents necessary for Johnson to prove his claims.     

We start with AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011), in 

which the Supreme Court cautioned that clauses limiting discovery in arbitration—

much like class-action waivers—cannot be rejected as categorically 

unconscionable under state law without running afoul of the FAA’s pro-arbitration 

mandate.  See id. at 339, 341–44.  Even if the clause at issue here limited 

Johnson’s discovery options in a meaningful way, it would not be substantively 

unconscionable on that basis alone. 
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In fact, KeyBank’s discovery clause does not limit discovery in any 

meaningful way.  We first reiterate that, under the 2009 Provision, Johnson is 

entitled to choose whether AAA or JAMS rules (and their accompanying discovery 

procedures) apply.  He contends that discovery would be unfavorably limited only 

under the AAA rules, failing (again) to mention the alternative JAMS framework.  

In fact, under its Consumer Arbitration Policy, JAMS refuses to administer any 

arbitration that would not allow for the discovery of information relevant to the 

dispute.  Johnson remains free to proceed under this JAMS rule if he so chooses. 

Furthermore, even under the AAA rules, and contrary to Johnson’s assertion, 

discovery in that forum would be conducted at the discretion of the arbitrator, who 

is instructed by the AAA Consumer Due Process Protocol that “No party should 

ever be denied the right to a fundamentally-fair process due to an inability to 

obtain information material to a dispute.”16     

In short, nothing in the record suggests that an arbitrator applying AAA or 

JAMS rules would be empowered to limit discovery in a manner that would render 

                                           

16  Johnson incorrectly contends that, under the applicable AAA rules, he “would not be entitled 
to any discovery other than KeyBank’s exhibit list.”  This assertion is simply not supported by 
the text of the AAA rules.  Those rules provide:  “At the request of any party or at the discretion 
of the arbitrator . . . the arbitrator may direct [ ] the production of documents and other 
information.”  Even if the AAA’s streamlined “Expedited Procedures” for consumer cases were 
to apply, they do not modify or replace this baseline discovery rule.   
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the Provision unconscionable.  Cf., e.g., Cockerham v. Sound Ford, Inc., No. C06-

1172JLR, 2006 WL 2841881, at *3 (W.D. Wash. Sept. 29, 2006) (declining to find 

discovery clause that allowed each side to take one deposition and granted 

discretion as to remaining discovery to arbitrator unconscionable under 

Washington law). 

Finally, Johnson’s concern that KeyBank holds “all” the evidence relevant to 

the dispute seems overstated.  That is, Johnson’s substantive claims relate to the 

temporal ordering of debit-card transactions within the Joint Account, and Johnson 

could conceivably make his case on the basis of account records alone.  As such, 

the scope of discovery necessary in this case may, in reality, prove minimal—and 

Johnson is likely already in possession of the critical account records.  Leaving 

discovery procedures to the discretion of the arbitrator is not substantively 

unconscionable in theory, and would not be so in practice. 

iv. Unilateral Right to Amend Arbitration Provision 

Each version of the KeyBank deposit account agreement since Johnson 

opened the Joint Account has included a change-in-terms provision.  The current 

version reads in relevant part:   

We reserve the right to change or add to the terms and conditions of this 
Agreement or change the terms of your Account at any time.  We will give 
you such notice of the change as we determine is appropriate, such as by 
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statement message or enclosure, letter, or as posted in the branch, and as 
required under applicable law.   

Johnson argues that, as applied to the 2009 Arbitration Provision, KeyBank’s 

ability to unilaterally change the terms of agreement is so “lopsided” as to be 

substantively unconscionable.  The district court did not address this issue.  We 

consider the change-in-terms provision only as it applies to the 2009 Arbitration 

Provision itself.  See Buckeye, 546 U.S. at 446 (“Unless the challenge is to the 

arbitration clause itself, the issue of the contract’s validity is considered by the 

arbitrator in the first instance.”).   

Washington courts have not directly confronted an unconscionability 

challenge to a provision like this one.17  We are, however, guided by a recent 

opinion of the Southern District of California, which applied Washington law to 

uphold a much less symmetrical provision than the one at hand.  In Fagerstrom v. 

Amazon.com, Inc., 141 F. Supp. 3d 1051 (S.D. Cal. 2015), appeal pending, No. 15-

56799 (9th Cir. Nov. 23, 2015), the court considered a unilateral change-in-terms 

provision found in Amazon.com’s “conditions of use,” to which customers of the 

                                           

17  KeyBank cited some Washington case law in defense of the change-in-terms provision, but its 
cases spoke only to the illusoriness of the provision.  The question whether a contractual 
provision is substantively unconscionable is distinct from the question whether it is illusory, even 
if their analyses overlap.  KeyBank did not cite any case law directly addressing the 
unconscionability of change-in-terms provisions.   
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site must consent before making an online purchase.  Id. at 1057–58.  The 

provision stated simply that Amazon “reserve[s] the right to make changes to . . . 

these Conditions of Use at any time.”  Id. at 1058.   

Applying Washington law, the court concluded that the provision was 

neither “unfairly one-sided” nor “overly harsh”—and therefore not substantively 

unconscionable under Washington law—for two reasons.  Fagerstrom, 141 

F. Supp. 2d at 1071.  First, “the performance obligations for both parties, including 

the core obligation to arbitrate disputes, [were] fixed” and could not be 

significantly modified at Amazon’s whim, notwithstanding the language of the 

change-in-terms provision.  Id. at 1071.  Second, Amazon remained bound by the 

implied duty of good faith and fair dealing, which required Amazon to “exercise its 

discretion in a manner consistent with the justified expectations of the parties.”  Id.   

We find the court’s reasoning in Fagerstrom persuasive and equally 

applicable to this case.  That is, applying the phraseology used in Washington 

caselaw, we find the provision neither “one-sided,” “shocking to the conscience,” 

“overly harsh,” “monstrously harsh,” or “exceedingly calloused.”  See Gandee, 

293 P.3d at 1199–200.  Here, as in Fagerstrom, KeyBank’s commitment to 

arbitrate is fixed and cannot be eliminated at KeyBank’s whim.  Furthermore, its 

right to unilaterally amend the terms of arbitration is limited by both the 
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requirement to provide “appropriate” notice and the implied duty of good faith and 

fair dealing.  See Rekhter v. State, Dep’t of Soc. & Health Servs., 323 P.3d 1036, 

1041 (Wash. 2014).  To be sure, KeyBank’s change-in-terms provision is 

asymmetrical by design.  But asymmetry alone does not amount to substantive 

unconscionability under Washington law.  See Satomi Owners Ass’n v. Satomi, 

LLC, 225 P.3d 213, 232 (Wash. 2009) (declining to find substantively 

unconscionable a forum-selection clause that gave drafting party the sole option to 

require arbitration, despite the absence of mutuality).  In short, neither this Court 

nor a court of Washington would be justified in finding the change-in-terms 

provision here unconscionable.  

v. Confidentiality  

Johnson further challenges a confidentiality clause contained in the 2009 

Arbitration Provision, which requires both parties to “keep confidential any 

decision of an arbitrator.”  Johnson argues that this provision “disproportionately 

favors KeyBank as a repeat participant in the arbitration process.”  The district 

court agreed, emphasizing the risk that KeyBank’s “one-sided access to 

information” from prior arbitrations might “discourage a plaintiff from bringing a 

suit.”   
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We agree that under Washington law, KeyBank’s confidentiality clause 

would likely be considered substantively unconscionable under the reasoning of 

Zuver v. Airtouch Communications, Inc., 103 P.3d 753 (Wash. 2004).  In that case, 

the Washington Supreme Court invalidated a confidentiality clause covering “[a]ll 

arbitration proceedings” between an employer and its employees.  Id. at 765, 765 

n.9.  We acknowledge that Zuver is not perfectly analogous to the case at hand.  

First, Zuver dealt with arbitration of an employment discrimination claim, rather 

than a consumer dispute in the commercial context.  Second, the clause at issue in 

Zuver purported to shroud the entire arbitral process in secrecy.  By contrast, 

KeyBank’s clause prohibits disclosure only of ultimate decisions by an arbitrator.  

KeyBank’s clause “does not prevent consumers from sharing discovery, fact 

patterns, or briefing from other similar arbitrations.”  Thus, the provision at issue 

in Zuver ensured far more secrecy than the provision here. 

The court’s reasoning in Zuver does, however, highlight a core public-policy 

concern that applies with equal force to this case.  The court explained: 

The effect of the provision here benefits only [the employer].  As written, 
the provision hampers an employee’s ability . . . to take advantage of 
findings in past arbitrations.  Moreover, keeping past findings secret 
undermines an employee’s confidence in the fairness and honesty of the 
arbitration process and thus, potentially discourages that employee from 
pursuing a valid [ ] claim.  
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Id. at 765.  In rejecting the broad confidentiality clause at issue in Zuver, the court 

focused its concern on the consequences of secretive outcomes:  That is, without 

the guidance of prior arbitral decisions, future claimants are less able to assess the 

viability of their claims.  In turn, they cannot accurately measure the costs of 

dispute resolution against its benefits. 

Thus, following what we perceive to be the approach under Washington law, 

the non-disclosure provision here is a problem.  To be sure, the arbitration 

agreement provides access to non-decisional information concerning the arbitral 

process of previous arbitrations, such as discovery and briefing; and this 

information can minimize duplicative efforts and could shed light on patterns of 

misconduct against consumers.  Cf. McKee, 191 P.3d at 858 (“Secrecy conceals [ ] 

patterns of illegal or abusive practices” and “hampers plaintiffs in learning about 

potentially meritorious claims.”).  But where the outcomes of prior arbitration 

proceedings themselves remain concealed, as the arbitration agreement requires, 

prospective claimants have little context in which to assess the value of discovered 

documents or work product from prior disputes.  Consumers may be relieved from 

“reinventing the wheel” when it comes to collecting evidence and crafting 

arguments, see id. at 858 (observing that, when all elements of the arbitration 

process are confidential, consumers are forced to “reinvent the wheel in each and 
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every claim”), but they cannot avoid repeating past claimants’ mistakes—nor can 

they leverage prior successes—if they have no insight into dispute outcomes.  And 

whether this would be unconscionable under other states’ laws, Zuver suggests that 

the confidentiality provision here would not be countenanced by Washington law.   

The obvious informational advantage KeyBank holds at the outset of a 

dispute may therefore have the effect of discouraging consumers from pursuing 

valid claims.  We thus conclude that under Washington law, the confidentiality 

clause here is substantively unconscionable.  See Zuver, 103 P.3d at 765.  

Nonetheless, under Washington law, “[s]everance is the usual remedy for 

substantively unconscionable terms.”  Woodward, 368 P.3d at 496 (citing Gandee, 

293 P.3d at 1201–02).  Where unconscionable terms “pervade an arbitration 

agreement” such that severance would “significantly alter” the tone and nature of 

arbitration, the court should “declare[] the entire agreement void.”  Id.  Washington 

courts also give weight to severance clauses contained in arbitration agreements.  

See Zuver, 103 P.3d at 768.  The 2009 Arbitration Provision contains such a 

clause.18   

                                           

18  The operable severance clause states:  “If any portion of this Arbitration Provision is deemed 
invalid or unenforceable under any law or statute consistent with the FAA, it shall not invalidate 
the remaining portions of this Arbitration Provision or the Agreement.”   
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The confidentiality clause in this case is limited in its scope:  it purports only 

to shield arbitrators’ decisions from disclosure, while other information concerning 

the arbitral process may be disclosed.  Severing this clause will not “significantly 

alter” the tone or nature of arbitration between Johnson and KeyBank.  Cf., e.g., id. 

(concluding that broad confidentiality clause was “easily excise[d]” from the 

remainder of the agreement to arbitrate, especially since agreement contained 

severance clause).  As such, we sever the confidentiality clause contained in the 

2009 Arbitration Provision and enforce the remainder of the Provision in 

accordance with this opinion.  

C. Lack of Mutuality 

Johnson finally argues that the change-in-terms provision renders the 2009 

Arbitration Provision illusory and therefore unenforceable.19  We consider 

Johnson’s contention under both Washington and Ohio law and find his argument 

unpersuasive under either.  As before, we consider the change-in-terms provision 

                                           

19  Recall that the change-in-terms provision states:  

We reserve the right to change or add to the terms and conditions of this Agreement or 
change the terms of your Account at any time.  We will give you such notice of the 
change as we determine is appropriate, such as by statement message or enclosure, letter, 
or as posted in the branch, and as required under applicable law. 
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only as it applies to the 2009 Arbitration Provision itself.  See Buckeye, 546 U.S. at 

446 (“Unless the challenge is to the arbitration clause itself, the issue of the 

contract’s validity is considered by the arbitrator in the first instance.”).     

Under both Washington and Ohio law, illusoriness arises when there is a 

lack of mutuality.  Washington courts apply two principles to assess whether 

contractual obligations are truly mutual.  First, under Washington law, “a contract 

is illusory only if it lacks all consideration and mutuality of obligation, e.g., the 

promisor has no obligations with regard to any parts of the contract.”  Ekin v. 

Amazon Servs., LLC, 84 F. Supp. 3d 1172, 1176 (W.D. Wash. 2014) (citing 

Quadrant Corp. v. Am. States Ins. Co., 110 P.3d 733, 743–44 (Wash. 2005)).  

Where the parties’ performance obligations remain fixed and only the manner or 

quality of performance is discretionary, the contract is not illusory.  See, e.g., 

Cascade Auto Glass, Inc. v. Progressive Cas. Ins. Co., 145 P.3d 1253, 1258 

(Wash. Ct. App. 2006) (declining to find contract illusory even though consumer 

only committed to paying a “fair” price because “both parties clearly intended the 

[ ] agreement to be binding”).   

Second, Washington courts rely on the implied duty of good faith and fair 

dealing to ensure mutuality of obligations where performance is discretionary.  See 

Rekhter, 323 P.3d at 1041 (“Under Washington law, there is in every contract an 

Case: 15-10779     Date Filed: 09/26/2017     Page: 52 of 55 



  
53 

implied duty of good faith and fair dealing that obligates the parties to cooperate 

with each other so that each may obtain the full benefit of performance.”) (internal 

quotation marks and alterations accepted).   

Ohio law applies the same two principles in the same manner.  See Domestic 

Linen Supply & Laundry Co. v. Kenwood Dealer Grp., Inc., 672 N.E.2d 184, 186 

(Ohio Ct. App. 1996) (In Ohio, “[a] contract is illusory only when by its terms the 

promisor retains an unlimited right to determine the nature or extent of his 

performance.”) (internal quotation marks omitted); Illinois Controls, Inc. v. 

Langham, 639 N.E.2d 771, 778 (Ohio 1994) (implying duty of good faith and 

reasonable efforts to conclude that discretionary promise to perform was “neither 

illusory nor indefinite”).   

Johnson argues that KeyBank holds “unfettered,” “unlimited,” and 

“absolute” control over the 2009 Arbitration Provision and can “revise or undo” 

the Provision “at its whim.”  This is not an accurate characterization of the change-

in-terms provision, which specifically obligates KeyBank to provide consumers 

with notice prior to making any amendment.  Moreover, this notice must be 

“appropriate” in KeyBank’s estimation.  In Washington and Ohio, this 

commitment to provide notice is accompanied by an implied duty of good faith and 

fair dealing, which would guide any court’s assessment of whether the notice 
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provided by KeyBank was truly “appropriate.”  KeyBank is thus bound by a 

commitment not just to provide prior notice of a change, but to ensure that this 

notice is executed in good faith and in fairness to the affected consumers.  

KeyBank’s power to amend the Provision is therefore not unfettered, unlimited, or 

absolute.   

Further, the change-in-terms provision does not empower KeyBank to 

“rescind the [Provision] at any time,” as Johnson suggests.  It explicitly permits 

only changes or additions to the 2009 Agreement.  The agreement to arbitrate is 

fixed and is a core component of the 2009 Agreement; only the terms defining the 

nature of arbitral proceedings are subject to alteration.  Cf., e.g., Fagerstrom, 141 

F. Supp. 3d at 1065 (declining to presume that a broad, boilerplate change-in-terms 

provision could be used to “nullify a core obligation” of the contract).  KeyBank is 

not empowered to simply evade the commitment to arbitrate at its whim.  

Because the commitment to arbitrate is fixed and KeyBank is bound by the 

duty of good faith and fair dealing in making alterations and providing appropriate 

notice, the change-in-terms provision does not render the 2009 Arbitration 

Provision illusory under Washington or Ohio law. 

CONCLUSION 
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For the above reasons, we REVERSE the district court’s order to the extent 

described in this opinion and REMAND the case to the district court with 

instructions to compel arbitration.   
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WINSOR, J. 

 We must decide when the statute of limitations commences on a lender’s 

negligent appraisal claim. We hold that when a lender funds a loan relying on a faulty 

appraisal, claims based on that faulty appraisal and subject to section 95.11(3)’s 

four-year statute of limitations accrue immediately. We therefore affirm the trial 

court’s order dismissing appellant’s claims.  
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I. 

 Theodore Petit was an appraiser. His job was to provide real estate appraisals 

to lenders, who relied on appraisals in approving mortgage loans.1 Way back in 

2004, Petit prepared an appraisal for a home on Jacksonville’s Autumn River Road. 

He valued that home at $216,000, and SunTrust Mortgage relied on that appraisal 

when it loaned $172,000 for the home’s purchase. That was the end of that, at least 

until nearly ten years later. 

 In 2014, Llano Financing Group, LLC (“Llano” for short) discovered it had 

been harmed by Petit’s 2004 appraisal. In the decade between the appraisal and this 

discovery, there were a few pertinent events. First, SunTrust sold the loan to an 

investment trust, which, through a series of transactions, effectively transferred to 

Llano claims related to the loan. Second, the borrower defaulted. Third, the 

investment trust filed a foreclosure action in 2011 and acquired a certificate of title 

in 2014. And finally, in 2014, it sold the property at a loss, then first realizing that it 

had suffered harm.  

                                           

1 We gather our facts from the amended complaint. Because we review the 
trial court’s order granting a motion to dismiss, we must accept all the well-pleaded 
facts as true. Locker v. United Pharm. Grp., 46 So. 3d 1126, 1128 (Fla. 1st DCA 
2010). 
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 In 2015, Llano sued Petit, alleging that Petit’s appraisal undervalued the 

property, that SunTrust never would have made the loan but for the bad appraisal, 

that the investment trust never would have bought the loan but for the bad appraisal, 

and that Petit was therefore liable for any loss the investment trust suffered. Llano 

asserted claims of professional negligence, negligent misrepresentation, and false 

information negligently supplied for the guidance of others. Petit moved to dismiss, 

arguing that the statute of limitations precluded any such claims. The trial court 

granted the motion. This is Llano’s appeal. 

II. 

 The relevant statute of limitations is four years. See § 95.11(3)(a), Fla. Stat. 

(2004) (providing four-year limitation for “[a]n action founded on negligence”). The 

separate two-year limitations period for most professional malpractice actions is 

inapplicable because it is “limited to persons in privity with the professional.” Id. 

§ 95.11(4)(a). We reject Llano’s argument that the investment trust and appraiser 

were in privity as successors to SunTrust Mortgage, see Baskerville-Donovan 

Eng’rs, Inc. v. Pensacola Exec. House Condo. Ass’n, 581 So. 2d 1301, 1303 (Fla. 

1991) (holding that “‘privity’ as used in section 95.11(4)(b) means “direct 

contractual privity”), and we conclude that the four-year period applied to each of 

Llano’s claims. The question is when that four-year period began. If it began when 
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Petit provided the appraisal or when SunTrust funded the loan, Llano’s suit is far too 

late. If it began at the foreclosure sale or later, Llano’s suit beats the deadline.  

 The legal starting point for a limitations period is the point “when the last 

element of the cause of action occurs.” Davis v. Monahan, 832 So. 2d 708, 709 (Fla. 

2002); see also § 95.031(1), Fla. Stat. (2004). Llano contends the last element of its 

causes of action—damages—did not exist until the property was sold at a loss, some 

ten years after the appraisal. There is some force to this argument; after all, if the 

borrower had repaid his loan as promised, the investment trust might have had no 

complaints about the appraisal—even if it had grossly undervalued the property. But 

although some courts have adopted Llano’s approach, see, e.g., Vision Mortg. Corp., 

Inc. v. Patricia J. Chiapperini, Inc., 704 A.2d 97, 100 (N.J. Super. Ct. App. Div. 

1998), aff’d, 722 A.2d 527 (N.J. 1999), Florida law compels a different result. 

 As soon as the original home loan closed, SunTrust owned a loan secured by 

the home Petit appraised. The loan and mortgage had a value, and that value was 

“obviously based largely on the value of the real property [providing] the security 

for the note.” Kellermeyer v. Miller, 427 So. 2d 343, 346 (Fla. 1st DCA 1983). If 

SunTrust made the loan relying on an undervalued appraisal, it was harmed when 

the loan closed: SunTrust essentially spent more on its new assets (the note and 
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mortgage) than it should have.2 “This diminution in value, if proximately caused by 

the alleged negligence . . ., supplied the damage element essential to the accrual of 

a cause of action.” Id.; accord TCF Nat’l Bank v. Mkt. Intelligence, Inc., 812 F.3d 

701, 710 (8th Cir. 2016) (“[F]rom the moment that TCF made a mortgage loan that 

it would not have made but for the inflated real estate value provided by Market, 

TCF held debts that were under secured.”). 

 It may well be that when the loan funded—when the cause of action first 

accrued—the precise quantity of damages could not yet be determined. But that 

doesn’t matter because the general rule “is that where an injury, although slight, is 

sustained in consequence of the wrongful act of another, and the law affords a 

remedy therefor, the statute of limitations attaches at once.” Kellermeyer, 427 So. 

2d at 346 (quoting City of Miami v. Brooks, 70 So. 2d 306, 308 (Fla. 1954)).3 There 

                                           

2 We recognize that in some instances, even a significant appraisal error may 
not affect the value of a mortgage or note. For example, if a $100,000 note is secured 
by a $2 million property that was negligently appraised at $5 million, a lender’s 
security—and therefore the value of the note—might not be meaningfully 
undermined. But those are not the facts alleged here. 

3 Although it does not affect our decision, we note that the full extent of the 
damages perhaps could have been determined years ago. SunTrust sold its interest 
shortly after closing, as originating lenders frequently do. To the extent any negligent 
appraisal reduced the market value of the note and mortgage, that could have been 
determined then. Consider this example: An appraiser negligently appraises a 
$100,000 house at $150,000. A buyer reasonably relies on that negligent appraisal 
and buys the $100,000 house for $150,000. The buyer’s damages ($50,000) are 
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was an injury (again accepting the amended complaint’s factual allegations) when 

SunTrust funded the loan based on a faulty appraisal. Nobody had to wait for a 

foreclosure to address that injury. Cf. TCF Nat’l Bank, 812 F.3d at 710 (noting that 

“[i]f, for limitation purposes, ‘some’ damage does not occur until foreclosure, a 

lender could be prevented from bringing suit for decades after realizing a value 

estimation it received was performed negligently”). 

 This situation is unlike those in the two Florida Supreme Court cases on which 

Llano principally relies. In Peat, Marwick, Mitchell and Company v. Lane, the court 

held that the limitations period for an accounting malpractice claim began not when 

an accountant gave bad advice but when the tax court entered judgment showing the 

advice was bad. 565 So. 2d 1323, 1325-26 (Fla. 1990). Until the underlying tax-

court proceeding was complete, there was no action for malpractice. Id. at 1326. In 

fact, “[u]ntil the tax court determination, both the Lanes and Peat Marwick believed 

that the accounting advice was correct.” Id.  It wasn’t that damages were uncertain; 

it was that the parties had to wait for the tax-court ruling to determine whether the 

accountant was negligent in the first place. Similarly, in Blumberg v. USAA Casualty 

                                           

easily determined immediately after the sale. Those damages would be the same 
whether the buyer promptly sold the home at a loss, lived in it forever, or sold it for 
$200,000 after decades of market appreciation.  
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Insurance Company, a homeowner’s claim alleging an insurance agent negligently 

failed to secure coverage did not accrue until the underlying dispute with the insurer 

was over. 790 So. 2d 1061, 1065 (Fla. 2001) (applying Peat, Marwick). The agent 

maintained that there was coverage, so until the court determined otherwise, there 

was no cause of action. Id. Here, on the other hand, a court did not need to wait on 

any other litigation to discern whether Petit undervalued the home. That was as 

easily discernable in 2004 (indeed, probably more easily discernable) than in 2014. 

Accordingly, neither Peat, Marwick nor Blumberg helps Petit here. See Peat, 

Marwick, 565 So. 2d at 1327 (finding Kellermeyer distinguishable).  

   Finally, we address Llano’s argument that starting the clock at the time of 

funding is bad public policy. Llano suggests that our holding “would encourage the 

filing of premature, unripe, and unnecessary lawsuits against appraisers” and “will 

inflexibly shield truly negligent appraisers” from claims. But our job is not to say 

what the law should be—another branch of government has that responsibility. The 

Legislature surely balanced various considerations in enacting various limitations 

periods for various claims. See Major League Baseball v. Morsani, 790 So. 2d 1071, 

1074 (Fla. 2001) (“[F]ixed limitations on actions are predicated on public policy and 

are a product of modern legislative, rather than judicial, processes.”); see also 

generally Ch. 95, Fla. Stat. (2004) (establishing limitations for periods ranging from 



8 

 

one year to twenty). Llano’s preferred rule would leave appraisers potentially on the 

hook for decades (imagine a foreclosure suit twenty-nine years into a thirty-year 

mortgage), and the Legislature might find such a rule inconsistent with the general 

purpose behind limitations periods. Major League Baseball, 790 So. 2d at 1075 

(noting that statutes of limitations “‘afford parties needed protection against the 

necessity of defending claims which, because of their antiquity, would place the 

defendant at a grave disadvantage’” (quoting Nardone v. Reynolds, 333 So. 2d 25 

(Fla. 1976))). At any rate, if the Legislature seeks a new rule, it can enact one.  

 The statute of limitations began to run when SunTrust relied on the appraisal 

to fund the loan. That was in 2004, so Llano’s 2015 suit was far too late. The trial 

court correctly dismissed it.  

  AFFIRMED. 

MAKAR, J., CONCURS; LEWIS, J., CONCURS IN RESULT. 
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LEWIS, J. 
 
 Appellant, Florida Farm Bureau Casualty Insurance Company, appeals the 
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trial court’s Final Judgment Awarding Reasonable Attorneys’ Fees.  Appellant raises 

three issues on appeal, only one of which merits discussion and reversal.  Appellant 

contends that the trial court erred in applying a contingency risk multiplier to the 

attorney’s fees it awarded to Appellee, Gerald H. Gray, because the fee agreement 

between Appellee and his attorney was a non-contingent fee agreement.  We agree 

with Appellant and, therefore, reverse the judgment as to the application of the 

multiplier, but otherwise affirm.    

 After a wrongful death suit was brought against Appellee, Appellant filed a 

Complaint for Declaratory Judgment, requesting that the trial court enter a judgment 

declaring that it had no duty to defend or indemnify Appellee.  As a result of these 

actions, Appellee sought legal representation.     

 Appellee’s attorney’s fee agreement with his counsel provided in part: 
 

1. You have employed our firm to represent you.  We appreciate 
your confidence in our firm and want to acquaint you with our method 
of handling your matters.  This letter is intended to set forth our firm’s 
agreement with you as to the nature and scope of the legal services the 
firm will be performing, the manner in which the firm’s fees for those 
services will be determined, and the terms upon which payment will be 
made. 
 

OUR BILLING RATES 
 
2. Our normal legal services would be billed at the rate of $350.00 
per hour for the firm’s partner attorneys’ time and $250.00 for the 
firm’s associate attorneys.  We use paralegals or legal assistants when 
possible, and their rates are $85 per hour.  However, we may record 
higher hourly charges and in the event the Court were to award legal 
fees and costs then [sic] any higher amount awarded by the Court, 
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including any multipliers, will then be the amount of legal fees. 
 

INITIAL PAYMENT 
 
3. We require an initial lump sum payment of $5,000.00 at the 
signing of this Agreement to be applied toward the final attorneys’ fee 
amount billed and/or awarded by the Court in No. 2 above. 
 

The fee agreement further provided that “[t]ermination of our services by you or by 

us shall not relieve you from payment of any amounts owed for services rendered 

by us through the date of termination” and that Appellee would be “responsible for 

reasonable attorneys’ fees” in the event the “firm uses the services of an attorney to 

collect any sums owed on any account” of Appellee.   

 After Appellant admitted coverage, Appellee moved for attorney’s fees, 

arguing in part that the trial court should apply a 2.5 multiplier given that the “fee 

agreement contained a contingency component for an amount to be awarded by the 

Court.”  Appellee’s counsel sought $80,695 in attorney’s fees.   

 During the attorney’s fee hearing, Appellant’s counsel argued in part that the 

fee agreement was not a contingency fee contract “because basically no matter what 

the fee up to a certain amount of money, in this case $350 an hour, is to be recovered 

whether the client win[s] or lose[s].”  He also argued that the fee agreement was not 

a partial contingency fee contract because Appellee’s counsel charged his normal 

hourly rate.  Appellee’s counsel, Stephen Bullock, later testified that his normal 

hourly rate is $350 an hour.  When asked if he was going to charge Appellee $350 
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an hour “even if you were to lose the coverage action for whatever reason,” Bullock 

replied, “What I said was that that’s our normal billable rate.  And then I said, 

however, we may record a higher hourly charge in the event the Court were to award 

legal fees.  We’re now at that juncture. . . .  This was just if the court didn’t – listen, 

if we lost the case we’d be at 350 an hour.”  He also testified, “If we lost the case 

we’d be at 350 an hour.  But the agreement says if we don’t lose the case the Court 

is going to set the hourly rate . . . .”  When asked if he agreed that “this is not a full 

contingency fee agreement,” he replied, “It’s a hybrid.”  When asked if he agreed 

that it was not a partial contingency fee contract, he replied, “It’s a hybrid, that’s 

what I said.”  When asked if he was calling his fee agreement a “hybrid contingency 

fee” contract, he replied, “My – no.  It’s contingency only in the sense that the Court 

is going to set the hourly . . . .  That’s not what it says.  Here’s what it says.  It says 

is contingent on the Court setting the amount of the fee.  That’s all.  That’s the only 

thing that’s contingent.”    

 Following Bullock’s testimony, as well as the testimony of the parties’ expert 

witnesses as to a reasonable fee, the trial court entered a Final Judgment Awarding 

Reasonable Attorney’s Fees, wherein it characterized the fee agreement as a “hybrid 

partial contingency fee contract.”  The trial court accepted the testimony of 

Appellee’s attorney and expert witness and found that Appellee’s potential success 

in the case was unlikely at the outset and it was through the efforts and legal skill of 
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Appellee’s counsel that positioned him for “ultimate settlement.”  After noting that 

it had considered several final judgments entered by other judges in the Third 

Judicial Circuit, the trial court concluded that seventy hours of time spent on the case 

was reasonable, as was $450 per hour for attorney Bullock and $350 per hour for an 

associate attorney in Bullock’s firm.  The trial court decided that a multiplier of 2.0 

was justified, for a total amount of $72,000 in attorney’s fees.  This appeal followed.   

 The trial court awarded Appellee attorney’s fees pursuant to section 

627.428(1), Florida Statutes (2015), which provides: 

Upon rendition of a judgment or decree by any of the courts of this state 
against an insurer and in favor of any named . . . insured . . ., the trial 
court or, in the event of an appeal in which the insured . . . prevails, the 
appellate court shall adjudge or decree against the insurer and in favor 
of the insured . . . a reasonable sum as fees or compensation for the 
insured’s . . . attorney prosecuting the suit in which the recovery is had. 
 

Appellant does not dispute Appellee’s entitlement to fees, but argues that the trial 

court erred in awarding a contingency fee multiplier where the fee agreement was 

non-contingent in nature.  For the following reasons, Appellant’s argument is well-

taken, and reversal as to the multiplier is warranted.  

 In Florida Patient’s Compensation Fund v. Rowe, 472 So. 2d 1145, 1150-51 

(Fla. 1985), the supreme court discussed the “lodestar process” of determining 

attorney’s fees, the factors to be considered in determining a reasonable fee, and 

contingency risk factors.  The supreme court explained, “Because the attorney 

working under a contingent fee contract receives no compensation when his client 
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does not prevail, he must charge a client more than the attorney who is guaranteed 

remuneration for his services.”  Id. at 1151.  In determining whether a multiplier is 

necessary, a trial court is to consider: (1) whether the relevant market requires a 

contingency fee multiplier to obtain competent counsel; (2) whether the attorney was 

able to mitigate the risk of nonpayment in any way; and (3) whether any of the 

factors in Rowe are applicable, especially the amount involved, the results obtained, 

and the type of fee arrangement between the attorney and his client.  Standard Guar. 

Ins. Co. v. Quanstrom, 555 So. 2d 828, 834 (Fla. 1990).   

 In this case, it is undisputed that the fee agreement was not a full contingency 

fee agreement.  The trial court found that the fee agreement was a “hybrid partial 

contingency fee” contract, as argued by Appellee.  In Lane v. Head, 566 So. 2d 508, 

510 (Fla. 1990), the supreme court explained that one of the purposes of Rowe was 

to encourage attorneys to take cases under contingency fee arrangements, “thereby 

making legal services more widely available to those who otherwise could not afford 

them.”  The supreme court explained that a multiplier is within the trial court’s 

discretion in those instances in which the “contingency-fee arrangement is only 

partial” because “this policy also will encourage attorneys to provide services to 

persons who otherwise could not afford the customary legal fee.”  Id. at 510-11.  The 

supreme court held that the fee agreement at issue constituted a partial contingency 

fee arrangement because the fee agreement required the appellant to pay his attorney 
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the greater of $100 an hour or twenty-five percent of the amount actually recovered, 

and the undisputed testimony established that the attorney’s customary reasonable 

fee was $150 an hour.  Id. at 509.  After noting that the attorney would have received 

only two-thirds of his usual fee had the appellant lost the case, the supreme court set 

forth, “We use the term ‘partial contingency-fee arrangement’ to mean those 

instances in which an attorney is guaranteed a fee that is less than his or her 

customary reasonable fee if the client loses, but the opportunity for an enhanced fee 

if the client prevails.”  Id. at 513 n.1.  It concluded that attorneys taking partial 

contingent cases are not entitled to the same enhancement of the customary 

reasonable fee that would be available if the fee arrangement were fully 

contingent.  Id. at 511; see also Goodman v. Tectonics Unlimited, Inc., 861 So. 2d 

485, 485 (Fla. 4th DCA 2003) (holding that the appellee’s fee agreement with its 

attorney was a partial contingency fee arrangement “‘where ‘an attorney is 

guaranteed a fee that is less than his or her customary reasonable fee if the client 

loses, but the opportunity for an enhanced fee if the client prevails’” and noting that 

the appellee agreed to pay its appellate attorney $1,500 as a “‘partial flat fee,’” the 

fee agreement contemplated that if the appellee prevailed in the appeal, the attorney 

would seek a court-awarded fee, and that if the attorney collected the awarded fee 

from the appellants, the attorney would refund up to $1,500 to the appellee (citation 

omitted)). 
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 Here, in contrast to the fee agreement in Lane, where the attorney was 

guaranteed an hourly rate below his customary rate, Appellee’s attorney testified that 

his usual billing rate is $350 an hour.  The “Our Billing Rates” section of the fee 

agreement provided in part, “Our normal legal services would be billed at the rate of 

$350.00 per hour for the firm’s partner attorneys’ time and $250.00 for the firm’s 

associate attorneys.”  The agreement required an initial payment of $5,000 “to be 

applied toward the final attorneys’ fee amount billed and/or awarded by the Court . 

. . .”  When asked on cross-examination if he was going to “be charging” Appellee 

$350 an hour if he were to lose the coverage action, Bullock replied in part, “[I]f we 

lost the case we’d be at 350 an hour.”  When asked if he was calling his contract a 

hybrid contingency fee agreement, Bullock replied, “It says [it] is contingent on the 

Court setting the amount of the fee.  That’s all.  That’s the only thing that’s 

contingent.”  Based upon these facts, the trial court’s determination that the fee 

agreement is a partial contingency fee contract is erroneous. 

 Although Appellee argues on appeal that he “indicated [below] that he would 

not and could not pay any legal fees for the declaratory action,” we previously 

rejected a similar argument in the context of whether an inability to pay one’s 

contracted attorney’s fees transformed a fee agreement into a contingent fee 

agreement.  See Superior Ins. Co. v. Cordle, 851 So. 2d 207, 207 (Fla. 1st DCA 

2003) (agreeing with the appellant that the trial court erred in applying a “‘contingent 
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risk’” multiplier where the insured’s attorney “‘would have technically been entitled 

to recover his fee up to $200.00 per hour from the client, win or lose’” but agreed to 

a reasonable fee awarded by the court and holding that the “likelihood that the client 

will not pay the agreed-upon hourly fee is not the criterion upon which ‘contingency’ 

in this context is based”).   

 Accordingly, we reverse the final judgment as to the application of the 

multiplier, but otherwise affirm.  On remand, the trial court is instructed to 

recalculate the attorney’s fee award without applying a multiplier. 

 AFFIRMED in part; REVERSED in part; and REMANDED with directions. 
 
ROBERTS, J., CONCURS; WINSOR, J., CONCURS IN RESULT. 
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