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Beach Club Towers Homeowners Association, Inc. v. Jones, Case No. 1D15-5886 (Fla. 1st DCA 2017). 
Condominium owners whose condominium is based on lease that is not automatically renewable are not equitable 
owners of the land underlying the condominium, and thus are not subject to ad valorem taxation on the land 
underlying the lease. 
 
Chaikin v. Parker Waichman LLP, Case No. 2D16-4883 (Fla. 2d DCA 2017). 
The filing of a lawsuit is inconsistent with an arbitration provision and waives a party’s ability to enforce the 
arbitration provision against an unwilling party. 
 
Gunning v. Equestleader.Com, Inc., Case No. 2D16-2214 (Fla. 2d DCA 2017). 
A contract vendor has no claim for civil trespass to real property as the contract vendee becomes the equitable 
owner of the real property upon execution of the contract. 
 
Williams v. Johnson, Case No. 3D16-2898 (Fla. 3d DCA 2017). 
A claim for unjust enrichment will not lie when an express contract concerning the subject matter exists. 
 
GMAC Mortgage, LLC v. Pisano, Case No. 4D15-2843 (Fla. 4th DCA 2017). 
A blank indorsement on a note merely indicates the note can be transferred, and does not indicate as a matter of 
law that it has been transferred. 
 
Golisting.com, Inc. v. Papera, Case No. 4D16-378 (Fla. 4th DCA 2017). 
A settlement proposal to each of two joint defendants is enforceable and not ambiguous even if the proposal states 
that it will refund a proportionate amount if both parties accept the proposal. 
 
Newman v. Ernst & Young, LLP, Case No. 4D16-2162 (Fla. 4th DCA 2017). 
An arbitrator has jurisdiction to determine the issue of arbitrability when the arbitration agreement contains a 
delegation provision as the entire matter has been delegated to the arbitrator and the court retains jurisdiction only 
to review a challenge to the delegation provision. 
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Wincor v. Potash, Case No. 4D16-4351 (Fla. 4th DCA 2017). 
By statute, a defendant may be served in unlawful detainer actions by posting service of process. 
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WINOKUR, J. 
 

Beach Club Towers Homeowners Association, Inc. (“the Association”), as 

authorized representative of its individual members, appeals the trial court’s order 

granting summary judgment in favor of the Property Appraiser and Tax Collector of 

Escambia County (“the County”). The Association challenges the trial court’s 

conclusion that the Association’s members (“the unit owners”) are required to pay 

ad valorem property taxes on the land underlying Beach Club Towers because they 

are equitable owners of the land. Because we agree with the Association that the unit 

owners are not equitable owners of the underlying land, and reject the County’s 

alternate arguments under chapter 718, we reverse. 

I. 
 

Santa Rosa Island is a forty-mile barrier island located off the coast of 

northwest Florida, the western part of which lies in Escambia County. Beach Club 

Towers is a condominium located on Santa Rosa Island in Escambia County. For 

purposes of property taxation, the County for a period of time drew a distinction 

between the land underlying Beach Club Towers and the condominium structures 

themselves. The County treated the former as exempt from ad valorem property 

taxes and the latter as taxable. The history behind this distinction has been recounted 

elsewhere1 and need not be repeated here. 

                     
1 State v. Escambia Cty., 52 So. 2d 125 (Fla. 1951); Straughn v. Camp, 293 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951115149&pubNum=735&originatingDoc=I6031d042b16711e086cdc006bc7eafe7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974134949&pubNum=735&originatingDoc=I6031d042b16711e086cdc006bc7eafe7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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It is enough here to state that decades ago the United States conveyed the land 

making up Santa Rosa Island to Escambia County, on the condition that it forever 

retain legal title. Since then, Escambia County has leased portions of the land to 

various entities and individuals, who, in turn, have subleased, and further subleased, 

the land. Possession of the land underlying Beach Club Towers changed hands a 

number of times before Beach Club Development, Inc., built Beach Club Towers 

and, as sublessor, subleased a “condominium parcel” to each of Beach Club Towers’ 

ninety-two unit owners. Each condominium parcel included a leasehold interest in 

the condominium unit itself, and an undivided leasehold interest in the underlying 

land. 

In 2011, the County stopped distinguishing between land and improvements, 

and began treating the condominium structures of Beach Club Towers and the 

underlying land the same for purposes of taxation; that is, it began assessing ad 

valorem property taxes on both. The County based its policy shift on this Court’s 

opinion in Accardo v. Brown, 63 So. 3d 798 (Fla. 1st DCA 2011), which was 

approved in Accardo v. Brown, 139 So. 3d 848 (Fla. 2014). In Accardo, as in this 

case, a group of condominium owners on Santa Rosa Island contended that the land 

underlying their condominiums was not subject to ad valorem property taxation 

                     
So. 2d 689 (Fla. 1974); Williams v. Jones, 326 So. 2d 425 (Fla. 1975); Am Fi Inv. 
Corp. v. Kinney, 360 So. 2d 415 (Fla. 1978); Bell v. Bryan, 505 So. 2d 690 (Fla. 1st 
DCA 1987); Ward v. Brown, 919 So. 2d 462 (Fla. 1st DCA 2005). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974134949&pubNum=735&originatingDoc=I6031d042b16711e086cdc006bc7eafe7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978136889&pubNum=735&originatingDoc=I6031d042b16711e086cdc006bc7eafe7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978136889&pubNum=735&originatingDoc=I6031d042b16711e086cdc006bc7eafe7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987051013&pubNum=735&originatingDoc=I6031d042b16711e086cdc006bc7eafe7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987051013&pubNum=735&originatingDoc=I6031d042b16711e086cdc006bc7eafe7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006811328&pubNum=735&originatingDoc=I6031d042b16711e086cdc006bc7eafe7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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because Escambia County owned the land. Id. at 849. Relying on the doctrine of 

equitable ownership, the supreme court held that, because their leases in the land 

were “perpetually renewable,” the condominium owners owned equitable title to the 

land and were liable to pay ad valorem property taxes. Id. at 856.  

In light of Accardo, the County began assessing ad valorem property taxes on 

the land underlying Beach Club Towers. In response, the Association filed a 

complaint seeking, among other things, a declaratory judgment that the land 

underlying Beach Club Towers is government-owned and not subject to ad valorem 

taxation, and injunctive relief enjoining the County from treating it differently. The 

Association alleged that, unlike the lessees in Accardo, its unit owners did not have 

perpetually-renewable leases. The Association also alleged that the County could 

not subject the condominium structures to ad valorem property taxation, but 

concedes on appeal that the structures are taxable. The Association and the County 

filed cross-motions for summary judgment. The trial court granted summary 

judgment in favor of the County.  

II. 
 

The outcome of this case turns on who owns the land underlying Beach Club 

Towers. If Escambia County owns it, then it is exempt from ad valorem taxation 

under section 196.199(1), Florida Statutes. In that event, the unit owners would 

merely be lessees of the land, and the County could tax the unit owners’ leasehold 
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interests only as intangible personal property. § 196.199(2)(b), Fla. Stat. If the unit 

owners own the land, then it is subject to ad valorem property taxes, payable by the 

unit owners. 

A person may be deemed the owner of property for taxation purposes even 

without legal title, based on the doctrine of equitable ownership. See Accardo, 139 

So. 3d at 856 (“Our case law regarding the application of the equitable ownership 

doctrine makes clear that the person or entity holding equitable title to real property 

will be deemed the owner of the property for ad valorem tax purposes.”). “The lessee 

is deemed to be the leased property’s equitable owner if the lessee holds ‘virtually 

all the benefits and burdens of ownership’ of the leased property.” Robbins v. Mt. 

Sinai Med. Ctr., Inc., 748 So. 2d 349, 351 (Fla. 3d DCA 1999) (quoting Leon Cty. 

Educ. Facilities Auth. v. Hartsfield, 698 So. 2d 526, 530 (Fla. 1997)).  

The County interpreted Accardo broadly to expand the doctrine of equitable 

ownership with regard to the property on Santa Rosa Island, taking the position that 

lessees equitably own property even under those leases that are not perpetually 

renewable. Like the Third District recently held, we conclude this interpretation of 

Accardo “overreached.” Garcia v. Dadeland Station Assocs. Ltd., 218 So. 3d 474, 

475 (Fla. 3d DCA 2017).  

In 1108 Ariola, LLC v. Jones, 139 So. 3d 857 (Fla. 2014), decided the same 

day as Accardo, the supreme court emphasized that its holding in Accardo was based 



6 
 

on the fact that the leases were automatically renewable, stating, “[o]ur holding in 

Accardo that the taxpayers in that case are the equitable owners of both the 

improvements and the underlying land, turns on the fact that the leases are 

perpetually renewable.”2 Id. at 859. The subleases involved in this case are not 

perpetually renewable. Rather, each unit owner’s sublease flows from a ninety-nine 

year master lease with an option to renew “for an additional ninety-nine (99) years, 

terms and conditions to be renegotiated at such time.” Because renewal of each 

sublease is not automatic, but instead must be renegotiated, Accardo is inapplicable. 

The unit owners’ subleases do not bear the primary hallmarks of equitable ownership 

described in Accardo, namely, the right to perpetually renew the lease, to purchase 

the underlying land for nominal consideration at the end of their sublease, or to 

otherwise exercise perpetual dominion over the property.3 See Island Resorts Invs., 

Inc. v. Jones, 189 So. 3d 917 (Fla. 1st DCA 2016). 

The dissent points out that in Island Resorts, where this Court decided that a 

                     
2 The supreme court held in 1108 Ariola that lessees may have equitable 

ownership of improvements on the leased property even if the leases are not 
perpetually renewable. Because the lessees there did not present any evidence 
regarding the useful life of the improvements, the County was justified in treating 
the lessees as the equitable owners of the improvements, regardless of whether the 
leases were perpetually renewable. 1108 Ariola, LLC v. Jones, 139 So. 3d 857, 859-
60 (Fla. 2014). 

3 We do not analyze other factors generally relevant to equitable ownership 
because, as the dissent acknowledges, the parties properly agreed that the terms of 
the master lease are substantively the same as the lease involved in Island Resorts. 
See Island Resorts Invs., Inc. v. Jones, 189 So. 3d 917 (Fla. 1st DCA 2016). 
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lessee was not the equitable owner of land on Santa Rosa Island, the land at issue 

did not contain improvements. Because the land at issue here is improved, the dissent 

concludes that Island Resorts is distinguishable. We disagree. The fact that the land 

at issue in Island Resorts was unimproved was not why the lessee was not the 

equitable owner. The reason the Court in Island Resorts noted that the land was 

undeveloped was to show that 1108 Ariola did not apply. Again, 1108 Ariola holds 

that a lessee was the equitable owner of improvements made to real property—

despite having no right to perpetually renew the lease—because the lessee presented 

no evidence that the probable useful life of the improvements would survive the 

initial lease term. See 1108 Ariola, 139 So. 3d at 860. Of course, the rationale 

employed in 1108 Ariola is inapplicable to land because, unlike buildings, land does 

not generally have a probable useful life. The issue presented does not turn on 

whether the land is improved. 

III. 

The County also makes two related but different arguments under chapter 718, 

Florida Statutes, the Condominium Act. First, the County argues that chapter 718 

compels the conclusion that the unit owners own the underlying land because each 

unit owner owns a “condominium parcel” and “condominium parcel” is a parcel of 

real estate that necessarily includes a proportionate ownership interest in the 
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underlying land.4 Second, the County argues that all of each unit owner’s 

condominium parcel—the unit and proportionate interest in the underlying land—

must be subject to ad valorem taxation as real estate because section 718.120(1)  

mandates “that the land interest is not to be assessed separately by the Property 

Appraiser.” We conclude that both arguments are without merit. 

Under chapter 718, “condominium parcel” is the name given to property that 

each condominium buyer acquires upon purchasing a condominium, and 

encompasses all rights associated with condominium ownership. It is a separate 

parcel of real property defined as “a unit, together with the undivided share in the 

common elements appurtenant to the unit.” § 718.103(12), Fla. Stat. The common 

elements of a condominium parcel include only what is subjected to condominium 

ownership. The “common elements” of a condominium parcel are defined as “the 

portions of the condominium property not included in the units,” and “condominium 

                     
4 The County states in its brief that, “[b]y statute, the condominium parcel that 

must be assessed includes a proportionate interest in the common elements, 
including the underlying land, whether such land is leased or owned.” While true 
as far as it goes, this statement does not specify the type of land interest the County 
maintains each condominium parcel includes. Even a lessee is regarded as having an 
interest in land. Williams, 326 So. 2d at 433 (“[I]t is well established that a valid 
lease for a term of years is a conveyance of an interest in land.”). Because this case 
hinges on who owns the land, it seems the County is arguing that a condominium 
parcel necessarily includes a proportionate ownership interest in the underlying land, 
as opposed to a possessory, leasehold interest. We have not found the “multiple legal 
authorities” that support this proposition, and conclude that it is irrelevant to the 
ultimate issue in any event. 
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property” is defined as “the lands, leaseholds, and personal property that are 

subjected to condominium ownership, whether or not contiguous, and all 

improvements thereon and all easements and rights appurtenant thereto intended for 

use in connection with the condominium.” § 718.103(8), (13), Fla. Stat. (emphasis 

added). As such, if the land underlying a condominium is not subjected to 

condominium ownership, it is, by definition, not part of the condominium parcel.  

Section 718.104, Florida Statutes, describes the process by which a 

condominium is created and how property is submitted to condominium ownership. 

In short, a condominium is created by executing a declaration of condominium 

complying with the requirements of chapter 718. Property is submitted to 

condominium ownership by including in the declaration a description of the property 

to be submitted and a statement submitting the property to condominium ownership. 

§ 718.104(4)(a), (c), Fla. Stat. It is not necessary that the land underlying a 

condominium be submitted to condominium ownership; a leasehold estate in the 

underlying land may be submitted instead. § 718.104(1), Fla. Stat. (“A condominium 

may be created on land owned in fee simple or held under a lease complying with 

the provisions of s. 718.401.”). 

Here, the declaration of condominium states that a leasehold estate in the 

underlying land was submitted to condominium ownership, not Escambia County’s 

fee simple estate. Indeed, Escambia County’s deed to the land restricted it from 
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conveying its fee simple estate. Therefore, each unit owner’s condominium parcel 

includes an undivided interest in a leasehold estate in the underlying land, which is 

exempted from ad valorem property taxation pursuant to section 196.199(1), Florida 

Statutes. We reject the County’s contention that a condominium parcel must, by 

definition, include a proportionate ownership interest in the land underlying the 

condominium. The common elements of a condominium parcel include only the 

land, leaseholds, and personal property subjected to condominium ownership. If a 

fee simple estate in land is subjected to condominium ownership, then the unit 

owners acquire a proportionate ownership interest in the land. If a leasehold estate 

in land is subjected to condominium ownership, then the unit owners acquire a 

proportionate possessory interest in the land. The latter occurred here. 

We also reject the County’s second argument under chapter 718. Counties 

have the authority to tax improvements upon real property separate from the land 

itself. See Broward Cty. v. Eller Drive Ltd. P’ship, 939 So. 2d 130, 132 (Fla. 4th 

DCA 2006). Indeed, as noted above, the County for a number of years did just that, 

treating condominium structures as subject to ad valorem property taxation and the 

land underlying those same structures as subject only to taxation as intangible 

personal property. Nevertheless, the County now argues that chapter 718 prohibits 

such taxation in this case. In support of its position, the County points to section 

718.120(1), which provides in pertinent part as follows:  
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Ad valorem taxes, benefit taxes, and special assessments by taxing 
authorities shall be assessed against the condominium parcels and not 
upon the condominium property as a whole. . . . Each condominium 
parcel shall be separately assessed for ad valorem taxes and special 
assessments as a single parcel.  
 

However, chapter 718 does not change whether the Property Appraiser treats 

portions of property as being exempt. The definitional section of chapter 192, which 

governs taxation and finance, provides that ad valorem tax “means a tax based upon 

the assessed value of property.” § 192.001(1), Fla. Stat. The assessed value of 

property means an annual determination of the just or fair market value. 

§ 192.001(2), Fla. Stat. The Property Appraiser is charged with “determining the 

value of all property within the county . . . and with determining the tax on taxable 

property after taxes have been levied.” § 192.001(3), Fla. Stat. The statute provides 

that “taxable value” means “the assessed value of property minus the amount of any 

applicable exemption provided under s. 3 or s. 6, Art. VII of the State Constitution 

and chapter 196.” § 192.001(16), Fla. Stat. We cannot conclude that 

section 718.120(1) eliminates any exemption that should otherwise be subtracted 

from the assessed value to reach the taxable value. Section 718.120(1) merely means 

that the County must assess each condominium parcel separately from other 

condominium parcels. See Calypso Developers I, LLC v. Pelican Props. of S. 

Walton, LLC, 109 So. 3d 1214, 1217 (Fla. 1st DCA 2013). 

IV. 
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Because the unit owners are not equitable owners of the underlying land, they 

are exempt from ad valorem property taxation. Accordingly, we REVERSE the trial 

court’s Final Judgment and REMAND for further proceedings consistent with this 

opinion. 

REVERSED and REMANDED. 

OSTERHAUS, J., CONCURS. BOYER, TYRIE, ASSOCIATE JUDGE, 
DISSENTS WITH OPINION. 
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BOYER, TYRIE, Associate Judge, dissenting. 

I respectfully dissent.  I would find that the trial court correctly applied the 

doctrine of equitable ownership to find that Appellant’s leasehold interests in 

properties on Santa Rosa Island are subject to ad valorem taxation as real property.  

That conclusion is compelled by the Florida Supreme Court’s decisions in Accardo 

v. Brown, 139 So. 3d 848 (Fla. 2014) and 1108 Ariola, LLC v. Jones, 139 So. 3d 

857 (Fla. 2014). 

In Accardo, the Supreme Court held that lessees of property leased from Santa 

Rosa County under perpetually-renewable leases were the equitable owners of both 

land and improvements, so that both were subject to ad valorem taxation.  Accardo, 

139 So. 3d at 855-56 (approving Ward v. Brown, 919 So. 2d 462, 463 (Fla. 1st DCA 

2005)).  In Ward, this Court, after noting the perpetually-renewable nature of the 

leases at issue, supported its conclusion that the lessees were equitable owners by 

noting that they 

have the right to use or rent the improvements, encumber their interests, 
transfer their property rights, and realize any appreciation in value from 
sale or rental income.  They must insure and maintain the improvements 
and are responsible for the payment of any taxes.  Therefore, appellants 
are equitable owners of the property. 

 
Ward, 919 So. 2d at 463 (footnote omitted). 

As the majority notes, Appellant argued below that, “unlike the lessees 

in Accardo, its unit owners did not have perpetually-renewable leases.”  (Majority 
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Op. at 4.)  However, perpetual renewability of a lease is not the only hallmark of 

equitable ownership.  In 1108 Ariola, the Supreme Court held that equitable 

ownership does not depend on a right to acquire title for nominal consideration nor 

on a lease’s being perpetually renewable.  1108 Ariola, 139 So. 3d 857, 859 (Fla. 

2014).  Instead, the court focused on whether the lessees held “‘virtually all the 

benefits and burdens of ownership’ of the improvements at issue.”  Id. at 860 

(quoting Leon Cnty. Educ. Facilities Auth. v. Hartsfield, 698 So. 2d 526, 530 (Fla. 

1997)). 

Valid “burdens and benefits” considered by Florida courts include the 
lessee’s obligation to insure, maintain and pay taxes on the leased 
property, as well as the lessee’s option to purchase the leased property 
at the end of the lease term.  None of these factors, including an option 
to purchase, convey to a lessee equitable title to leased property when 
considered individually.  However, when these factors are considered 
in relation to one another, the courts may determine that a lessee is the 
equitable owner of leased property. 
 

Robbins v. Mt Sinai Med. Ctr., Inc., 748 So. 2d 349, 351 (Fla. 3d DCA 

1999)(internal citations omitted).  The proper analysis, then, does not focus on 

individual factors, but considers all factors in relation to one another.  At oral 

argument, the parties agreed that the leases at issue in this case are substantially 

identical to those at issue in Island Resorts Investments, Inc. v. Jones, 189 So. 3d 
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917 (Fla. 1st DCA 2016).5  Those lease terms were summarized in Island Resorts as 

follows: 

[the leaseholder] must pay lease fees; maintain liability, flood, 
windstorm, fire, and casualty insurance; pay all future ad valorem real 
property taxes, if any, and all other future taxes and assessments 
imposed on the subleased property; repair or rebuild any building or 
improvement in the event of damage or destruction; and pay for all its 
utilities.  Appellant shall also have the right to assign, sublease, or 
otherwise convey or to mortgage all or portions of the subleased 
property.  Title to any buildings or improvements on the leased property 
vests in Escambia County, and Appellant is required to deliver and 
surrender possession of the subleased property upon the expiration or 
termination of the lease. 

 
Island Resorts, 189 So. 3d at 918. 

 As in Accardo, 1108 Ariola, and Ward, the leases in this case are not 

perpetually renewable.  However, in this case, the leases are renewable once the 

terms are re-negotiated.  It is difficult to imagine why the unit owners would not 

want to re-negotiate the terms of the leases for another 99 years, since the unit 

owners have ownership interests in their condominiums.  Perhaps the most plausible 

impediment to renewal of the leases, from Escambia County’s perspective, would 

be if the county were unable to collect ad valorem taxes from these unit owners. 

Appellant conceded in the trial court its ownership of, and liability for ad 

valorem taxes on, the improvements made to the properties at issue.  That 

                     
5 While the lease terms are substantially identical, Island Resorts differs from the 
instant case in that the real property in Island Resorts was unimproved. 



16 
 

concession, however, does not render irrelevant those indicia of ownership—the 

burdens and benefits—which apply only to the improvements.  The proper analysis 

remains the same—consideration of all factors in relation to one another.  The indicia 

of ownership in the leases at issue here are similar to those present in Ward:  

“Appellants have the right to use or rent the improvements, encumber their interests, 

transfer their property rights, and realize any appreciation in value from sale or rental 

income.  They must insure and maintain the improvements and are responsible for 

the payment of any taxes.”  Ward, 919 So. 2d at 463.  And while, as noted, these 

leases are not perpetually renewable, they bear a more compelling similarity to those 

in Ward:  their initial term of 99 years makes them eligible for homestead exemption 

under Article VII, section 6(a) of the Florida Constitution, which this Court in Ward 

characterized as an “express[] contemplat[ion]” of equitable ownership.  Id. at 465.6 

The Appellant’s reliance on Island Resorts is misplaced and that case is 

distinguishable because the property at issue in Island Resorts was 

unimproved.  Island Resorts, 189 So. 3d at 922 (“Neither does this case involve the 

taxation of improvements.”).  Therefore, terms of the lease applicable to 

                     
6 The Constitutional provision of homestead exemption and, therefore, equitable 
ownership, for leaseholds initially in excess of 98 years negates any reliance on 
Garcia v. Dadeland Station Associates, Ltd., 218 So. 3d 474 (Fla. 3d DCA 2017).  
Garcia does not analyze benefits and burdens of ownership, but the court there 
concluded that a lease without perpetual renewability or a nominal purchase option, 
and an initial term of 90 years, was not equitable ownership. 
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improvements, since none existed, did not enter into the analysis.  In Ward, this 

Court stated that the Florida Constitution “expressly contemplates equitable 

ownership for leases with initial terms of 99 years . . . .”  Ward, 919 So. 2d at 464.  

Consistent with Accardo, 1108 Ariola, and Ward, I would affirm the judgment under 

review. 
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LaROSE, Chief Judge. 
 
 

Jordan L. Chaikin appeals a nonfinal order granting a motion to compel 

arbitration of his counterclaims against Parker Waichman LLP and Jerrold S. Parker 

(collectively, "Parker Waichman").  We have jurisdiction.  See Fla. R. App. P. 
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9.130(a)(3)(C)(iv).  Because Parker Waichman waived its right to compel arbitration, we 

reverse. 

Background Facts 

 Parker Waichman is a New York-based law firm.  In November 2007, it 

hired Mr. Chaikin as an associate in its Florida office.  Allegedly, Mr. Chaikin signed an 

employment agreement and received an employee handbook detailing the terms, 

conditions, and obligations of his employment.1   

 Almost three years later, Parker Waichman made Mr. Chaikin a "profit 

partner."  The parties executed a Partnership Agreement to herald Mr. Chaikin's 

promotion.  Among other rights and duties, the Partnership Agreement entitled Mr. 

Chaikin to share in the firm's annual earnings.  Significantly, for the purposes of this 

appeal, the Partnership Agreement provided that "[a]ny controversy or claim arising out 

of or relating to this Agreement, or any alleged breach hereof, or arising out of or 

relating to the Partners and the Partnership, may be settled by arbitration conducted in 

Nassau, New York, at the option of the Partnership."   

 Over the ensuing years the relationship between Mr. Chaikin and Parker 

Waichman soured, marked by mutual recriminations of disloyalty and disapprobation.  

Mr. Chaikin resigned abruptly in December 2015.  Thereafter, Parker Waichman sued 

him in Lee County.  Mr. Chaikin answered the complaint.  He asserted several 

affirmative defenses and counterclaims.  Parker Waichman moved to dismiss the 

                                            
1Our record contains a signed copy of the employee handbook; we have 

no fully executed employment agreement.  Parker Waichman contends that "Mr. 
Chaikin executed a copy of this employment agreement at the time he was hired" and 
"[i]t is believed that the executed copy is in [Mr. Chaikin]'s possession."  Because a 
signed copy of the employment agreement is not critical to the resolution of the issue 
before us, we need not afford it further consideration. 
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counterclaims "as subject to an arbitration provision contained in the [Partnership 

Agreement]."  The trial court ruled in favor of Parker Waichman.  The trial court found 

that the arbitration clause was valid and enforceable, that "Parker Waichman did not 

knowingly and intentionally relinquish its right to arbitrate," and that the "claims alleged 

in the Counterclaim[s] are arbitrable."  Observing that the counterclaims were based 

solely on Parker Waichman's alleged breach of the Partnership Agreement, the trial 

court concluded that the counterclaims fell squarely within the ambit of the arbitration 

clause.  The order dismissing the counterclaims in favor of arbitration seemingly creates 

an incongruous result: Parker Waichman's lawsuit remains before a trial court in Lee 

County, while Mr. Chaikin's related counterclaims are consigned to arbitration in New 

York.   

Analysis 

 "Generally, the three fundamental elements that must be considered when 

determining whether a dispute is required to proceed to arbitration are: (1) whether a 

valid written agreement to arbitrate exists; (2) whether an arbitrable issue exists; and (3) 

whether the right to arbitration was waived."  Jackson v. Shakespeare Found., Inc., 108 

So. 3d 587, 593 (Fla. 2013) (citing Seifert v. U.S. Home Corp., 750 So. 2d 633, 636 

(Fla. 1999)).  The sole issue before us is whether Parker Waichman waived its right to 

arbitrate Mr. Chaikin's counterclaims.  On this dispositive issue, the parties' positions 

diverge. 

 Mr. Chaikin contends that Parker Waichman waived its right to arbitrate by 

suing him in the first instance in Lee County.  Seeking affirmative relief in the trial court, 

according to Mr. Chaikin, constituted a waiver of the right to arbitrate "an adversary's 

counterclaims that implicate similar issues."   
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 In contrast, Parker Waichman argues that the claims asserted in its 

amended complaint were based upon Mr. Chaikin's violations of the employment 

agreement and employee handbook, neither of which contain an arbitration clause.  

Parker Waichman insists that it did not waive the right to arbitrate the counterclaims by 

suing in state court.  

 Generally, "[w]e review an order granting or denying a motion to compel 

arbitration de novo."  Roth v. Cohen, 941 So. 2d 496, 499 (Fla. 3d DCA 2006).  

However, "whether a party has waived the right to arbitrate is a question of fact, 

reviewed on appeal for competent, substantial evidence to support the lower court's 

findings."  Green Tree Servicing, LLC v. McLeod, 15 So. 3d 682, 686 (Fla. 2d DCA 

2009) (quoting Mora v. Abraham Chevrolet-Tampa, Inc., 913 So. 2d 32, 33 (Fla. 2d 

DCA 2005)).   

 "Florida public policy favors arbitration."  Andre Franklin, Inc. v. Wax, 150 

So. 3d 815, 816 (Fla. 2d DCA 2014).  Thus, the "use [of arbitration provisions is] 

generally favored by the courts."  Seifert, 750 So. 2d at 636.  Nonetheless, the right to 

arbitration is not unbridled.  "The contractual right to arbitration . . . is subject to waiver."  

Andre Franklin, Inc., 150 So. 3d at 816 (citing Mora, 913 So. 2d at 34).  Based upon the 

record before us,2 we conclude that Parker Waichman waived its right to arbitrate and 

the trial court's order dismissing the counterclaims was in error.  We reverse and return 

this matter to the trial court for further proceedings. 

                                            
2Parker Waichman argues that we cannot conduct a review of the order 

because there is no transcript of the hearing on its motion to dismiss.  Because the 
motion to dismiss hearing consisted solely of legal argument, not the taking of evidence, 
the absence of a transcript does not preclude our review of the order on appeal.  See 
Houk v. PennyMac Corp., 210 So. 3d 726, 730-31 (Fla. 2d DCA 2017); Fish Tale Sales 
& Serv., Inc. v. Nice, 106 So. 3d 57, 63 (Fla. 2d DCA 2013). 
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 " 'Waiver' has been defined 'as the voluntary and intentional 

relinquishment of a known right or conduct which implies the voluntary and intentional 

relinquishment of a known right.' "  Green Tree Servicing, LLC, 15 So. 3d at 687 

(quoting Raymond James Fin. Servs., Inc. v. Saldukas (Saldukas II), 896 So. 2d 707, 

711 (Fla. 2005)).  "A party may waive its contractual [arbitration right] by actively 

participating in a lawsuit or taking action inconsistent with that right."  Andre Franklin, 

Inc., 150 So. 3d at 816 (citation omitted).  "The essential question is whether, under the 

totality of circumstances, the defaulting party has acted inconsistently with the 

arbitration right."  Green Tree Servicing, LLC, 15 So. 3d at 687 (quoting Nat'l Found. for 

Cancer Research v. A.G. Edwards & Sons, Inc., 821 F.2d 772, 774 (D.C. Cir. 1987)).     

 In its nine-count amended complaint, Parker Waichman raised various 

claims against Mr. Chaikin, the gravamen of which concern his time as a profit partner.  

For example, Count IV of the amended complaint alleges that "[a]s a partner at Parker 

Waichman, [Mr.] Chaikin owed a fiduciary duty to Parker Waichman," which he 

breached by covertly communicating with and soliciting Parker Waichman's clients, 

"stealing proprietary information that belonged to Parker Waichman for his own benefit," 

and disclosing confidential information.   

 Count IV falls within the broad scope of the Partnership Agreement's 

arbitration clause.  See Olson v. Fla. Living Options, Inc., 210 So. 3d 107, 111 (Fla. 2d 

DCA 2016) ("The addition of the words 'relating to' broadens the scope of an arbitration 

provision to include those claims that are described as having a 'significant relationship' 

to the contract . . . ." (quoting Jackson, 108 So. 3d at 593)).  Further, a significant 

relationship existed between this breach-of-fiduciary-duty count and the Partnership 

Agreement. 



- 6 - 
 

[A] significant relationship is described to exist between an 
arbitration provision and a claim if there is a "contractual 
nexus" between the claim and the contract.  A contractual 
nexus exists between a claim and a contract if the claim 
presents circumstances in which the resolution of the 
disputed issue requires either reference to, or construction 
of, a portion of the contract.  More specifically, a claim has a 
nexus to a contract and arises from the terms of the contract 
if it emanates from an inimitable duty created by the parties' 
unique contractual relationship. 
 

Id. (alternation in original) (citations omitted) (quoting Jackson, 108 So. 3d at 593).  

Although Count IV is grounded upon Mr. Chaikin's alleged breach of his fiduciary duties 

under the Partnership Agreement, Parker Waichman elected to pursue this claim in 

state court.   

 As a further example, in seeking an accounting in Count IX of the 

amended complaint, Parker Waichman alleged that "Chaikin was a partner in the Parker 

Waichman law firm," and that "Parker Waichman is entitled to all partnership assets, 

property, books, records[,] or benefits . . . derived during the course of his employment 

with Parker Waichman."  Count IX necessarily implicates Mr. Chaikin's fiduciary 

obligations under the Partnership Agreement.  Cf. Cassedy v. Alland Inv. Corp., 128 So. 

3d 976, 978 (Fla. 1st DCA 2014) (noting that while an action for accounting is a distinct 

cause of action from breach of a fiduciary duty, "an action for an accounting . . . may be 

available where a fiduciary duty exists").  By seeking relief for alleged breaches of the 

Partnership Agreement, Parker Waichman could have pursued Count IX in arbitration.     

 In response to the amended complaint, Mr. Chaikin asserted several 

counterclaims: breach of contract, breach of fiduciary duty, breach of duty of loyalty, 

breach of covenant of good faith and fair dealing, unjust enrichment, and tortious 
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interference with an advantageous business relationship.  Mr. Chaikin alleged that each 

claim stems from Parker Waichman's breaches of the Partnership Agreement.   

 Parker Waichman argues that the amended complaint is "solely based on 

breaches of Chaikin's Employment Agreement and Employee Handbook."  As 

recounted, above, this assertion is incorrect.  At a minimum, Counts IV and IX arise 

from the Partnership Agreement.  Therefore, Parker Waichman's attempts to frame 

these claims as arising out of either or both the employment agreement and the 

employee handbook is unavailing.  The initial lawsuit and the counterclaims find their 

genesis in the Partnership Agreement.   

 Parker Waichman's election to seek relief in state court has 

consequences.  As we have noted, "[a] party's active participation in a lawsuit is 

inconsistent with arbitration."  Green Tree Servicing, LLC, 15 So. 3d at 687.  "[A] party 

acts inconsistently with the right to arbitration when the party actively participates in the 

lawsuit by either prosecuting or defending issues that are subject to arbitration."  Gen. 

Elec. Capital Corp. v. Bio-Mass Tech, Inc., 136 So. 3d 698, 701 (Fla. 2d DCA 2014) 

(citing Green Tree Servicing, LLC, 15 So. 3d at 687); see also Seville Condo. # 1, Inc. v. 

Clearwater Dev. Corp., 340 So. 2d 1243, 1245 (Fla. 2d DCA 1976) ("The prosecution or 

defense of a lawsuit on issues subject to arbitration may constitute a waiver." (citation 

omitted)).  By electing to sue and pursue relief in the trial court on arbitrable claims 

arising out of or relating to the Partnership Agreement, Parker Waichman waived its 

right to seek arbitration.  "Initiating a lawsuit . . . without first seeking arbitration, 

constitutes an affirmative selection of a course of action which runs counter to the 

purpose of arbitration."  Beverly Hills Dev. Corp. v. George Wimpey of Florida, Inc., 661 

So. 2d 969, 971 (Fla. 5th DCA 1995) (citation omitted).   



- 8 - 
 

 Correspondingly, Parker Waichman's decision to sue in state court was 

adverse to its insistence that Mr. Chaikin's counterclaims, founded upon the same 

Partnership Agreement, be submitted to arbitration.  What is sauce for the goose is 

sauce for the gander.  Cf. Green Tree Servicing, Inc., 15 So. 3d at 687 ("[O]nce a party 

has waived the right to arbitration by active participation in a lawsuit, the party may not 

reclaim the arbitration right without the consent of his or her adversary." (citing Williams 

v. Manor Care of Dunedin, Inc., 923 So. 2d 615, 616-17 (Fla. 2d DCA 2006); then citing 

Bared & Co. v. Spec. Maint. & Constr. Inc., 610 So. 2d 1, 3 (Fla. 2d DCA 1992))).   

 Hawkins v. James D. Eckert, P.A., 738 So. 2d 1002 (Fla. 2d DCA 1999), is 

helpful.  There, we reversed an order compelling arbitration of the appellant's 

counterclaims.  Id. at 1002-03.  The appellant was represented by the appellees' law 

firm in a divorce case.  Id. at 1002.  The appellees later sued to recover fees owed 

under a retainer agreement.  The appellant filed an answer, affirmative defenses, and a 

counterclaim.  The appellees answered the counterclaim, asserted affirmative defenses, 

and also moved to compel arbitration pursuant to an arbitration provision in the retainer 

agreement.  We agreed with the appellant that "the appellees waived the right to compel 

arbitration when they filed suit to enforce the [retainer agreement]."  Id.   

 As in Hawkins, by pursuing relief in the trial court based upon the 

Partnership Agreement, Parker Waichman waived its right to compel arbitration of Mr. 

Chaikin's counterclaims, which were also based upon the Partnership Agreement.  See 

also Twin Oaks at Southwood, LLC v. Summit Constructors, Inc., 941 So. 2d 1263, 

1268 (Fla. 1st DCA 2006) (reversing trial court's order dismissing the defendant's 

counterclaims in favor or arbitration where plaintiff's initiation of lawsuit waived the right 

to arbitration); Owens & Minor Med., Inc. v. Innovative Mktg. and Distribution Servs., 
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Inc., 711 So. 2d 176, 177-78 (Fla. 4th DCA 1998) (affirming trial court's denial of 

plaintiff's motion to compel arbitration of defendant's counterclaim due to plaintiff's 

"active participation in litigation" where the plaintiff initiated litigation in the trial court and 

the "matters raised in the counterclaim [were] intertwined with issues raised in the 

amended complaint").   

Conclusion 

 Accordingly, we reverse the order dismissing Mr. Chaikin's counterclaims 

in favor of arbitration and remand for further proceedings consistent with this opinion.   

Reversed and remanded. 

 

WALLACE and KHOUZAM, JJ., Concur. 
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PER CURIAM. 
 

The bank appeals a final judgment dismissing its foreclosure action for 
lack of standing.  Because the bank demonstrated its standing as a holder 
of the note, we reverse.  

 
GMAC originated the homeowner’s loan in 2006.1 Eventually, the 

homeowner defaulted and GMAC initiated a foreclosure action.  After 
GMAC filed its complaint, Ocwen purchased the loan from GMAC and was 
substituted as the plaintiff in the foreclosure case.  At trial, an Ocwen 
employee testified that GMAC had originated the loan and held the original 
note from origination through the filing of the complaint.  While GMAC 
held the note, Freddie Mac/Fannie Mae actually owned the loan.  Finding 
 
1 The homeowner died during the pendency of this appeal and appellees Linda 
and Steven Pisano were substituted in her place.   
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that Ocwen had failed to demonstrate that GMAC owned the loan when it 
filed the complaint, the trial court dismissed the action for lack of 
standing. 

 
We review questions of standing de novo.  Vogel v. Wells Fargo Bank, 

N.A., 192 So. 3d 714, 716 (Fla. 4th DCA 2016).  A foreclosure plaintiff 
satisfies the standing requirement when, at trial, it presents “competent, 
substantial evidence that it has standing to foreclose.”  Id. 

 
A plaintiff must have standing when it files the complaint.  McLean v. 

JP Morgan Chase Bank Nat’l Ass’n, 79 So. 3d 170, 173 (Fla. 4th DCA 
2012).  Standing may be based on a plaintiff’s status as a note holder, id., 
or its status as the original lender if “it owned the note and mortgage at 
the time it filed suit,” Lewis v. J.P. Morgan Chase Bank, 138 So. 3d 1212, 
1213 (Fla. 4th DCA 2014).   

 
Here, the Ocwen employee’s trial testimony demonstrated that GMAC 

held the note when it filed the complaint.  The employee testified that she 
did not know of any transfers based on her review of records related to the 
note, nor did the records actually evidence any transfers of the note.  In 
fact, nothing in the record suggested that the note ever left GMAC’s 
possession.  Evidence of a blank indorsement on the note, without more, 
does not support appellees’ argument that the note was transferred, but 
only demonstrates that it could be transferred.  See § 673.2051(2), Fla. 
Stat. (“When indorsed in blank, an instrument becomes payable to bearer 
and may be negotiated by transfer of possession alone until specially 
indorsed.”) (emphasis added).  

 
Because the record contained no evidence that the note was 

transferred, we must conclude that GMAC remained the note’s sole holder 
from the loan’s origination at least through the filing of the complaint. 
Appellees’ assertions to the contrary are nothing more than mere 
speculation.  Because GMAC held the note when it filed the complaint, it 
had standing to bring this action.  McLean, 79 So. 3d at 173.  Contrary to 
the trial court’s conclusion, neither Ocwen nor GMAC had to prove that it 
owned the loan in order to have standing.  Thus, Ocwen, as successor 
plaintiff to the note’s holder, can step into GMAC’s shoes and continue 
with this suit.  We therefore reverse the trial court’s dismissal of the action 
and remand for further proceedings consistent with this opinion.  
 

Reversed and remanded for further proceedings. 
 
WARNER, LEVINE, JJ., and BUCHANAN, LAURIE E., Associate Judge, concur.  
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*            *            * 
 

Not final until disposition of timely filed motion for rehearing. 
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KLINGENSMITH, J. 
 

In this dispute involving a real estate sales commission in which 
appellant GoListing.com, Inc. d/b/a Palm Beach Premier Real Estate 
(“PBPRE”) prevailed at trial, PBPRE appeals the trial court’s refusal to 
enforce its pretrial settlement proposal.  Concurrently, appellees, John 
Papera and Christine Papera, ask this Court to reverse the trial court’s 
denial of their motion for summary judgment.  We affirm the trial court’s 
denial of summary judgment without comment, but reverse the court’s 
order denying attorney’s fees because PBPRE’s proposal was not 
ambiguous. 

 
PBPRE filed a lawsuit against the Paperas, alleging that the Paperas 

failed “to tender the required real estate commission from the sale of the 
Paperas’ property.”  The jury ultimately returned a verdict in favor of 
PBPRE for $51,000. 
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PBPRE moved for attorney’s fees and costs, arguing that it was entitled 
to attorney’s fees because the Paperas rejected PBPRE’s settlement 
proposals.  The proposal sent to Mr. Papera contained the following 
provisions: 

 
1.  This Proposal for Settlement (the “Proposal”) is being made 
by the Plaintiff, PBPRE, to the Defendant, John Papera. 
2.  This Proposal, if accepted, is intended to terminate the 
litigation in its entirety, as it pertains to PBPRE’s claims 
against Defendants.  Specifically, this Proposal is intended to 
resolve all claims in this action asserted by PBPRE against 
Defendants. 
3.  The total amount of the Proposal is Forty Thousand Dollars 
($40,000.00) to be paid by Defendant John Papera to PBPRE. 
4.  The relevant conditions and particular terms of this 
Proposal are as follows: John Papera shall pay the amount 
stated above in paragraph 3 to PBPRE.  Upon PBPRE’s receipt 
of said payment, PBPRE shall file a stipulation for voluntary 
dismissal with prejudice of all counts asserted by PBPRE 
against Defendants within ten (10) days. 
 

After the first sentence in paragraph two, PBPRE provided the following 
footnote: 

 
An identical Proposal for Settlement has been proposed to 
Defendant Christine Papera.  Therefore, if either Defendant 
accepts their Proposal, PBPRE will terminate the litigation in 
its entirety, as it pertains to both Defendants.  Put another 
way, if Defendant John Papera accepts this Proposal, PBPRE 
will dismiss its claims against both John and Christine 
Papera.  Therefore, it should be clear to both Defendants that 
PBPRE is not seeking $40,000.00 from each Defendant, but 
is instead seeking a total of $40,000.00 from both Defendants.  
In the unlikely event that both Defendants timely accept and 
tender the $40,000.00 to Plaintiff, then Plaintiff shall return 
$20,000.00 to each Defendant.  
 

As indicated, a separate proposal was sent to Mrs. Papera that was 
identical to the proposal sent to her husband, except that it was directed 
specifically to Mrs. Papera. 

 
The Paperas argued below that the court should deny PBPRE’s motion 

for attorney’s fees because PBPRE “failed to apportion the settlement 
amount to each Defendant as required by Florida Rule of Civil Procedure 
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1.442(c)(3).”  They argued that even though PBPRE sent multiple 
proposals, the proposals were an improper joint proposal because they 
were identical and failed to apportion the amount so that the Paperas 
could independently evaluate the offers.  

 
The trial court agreed and denied the motion for fees, ruling that PBPRE 

failed to apportion the $40,000 settlement offer between John Papera and 
Christine Papera.  This appeal followed. 

 
“The standard of review in determining whether a proposal for 

settlement is ambiguous is de novo.”  Land & Sea Petroleum, Inc. v. Bus. 
Specialists, Inc., 53 So. 3d 348, 353 (Fla. 4th DCA 2011).   

 
Florida’s offer of judgment statute, section 768.79, Florida Statutes 

(2013), and the rule implementing it, Florida Rule of Civil Procedure 1.442, 
are intended to reduce litigation costs by encouraging settlement.  Kuhajda 
v. Borden Dairy Co. of Alabama, 202 So. 3d 391, 395 (Fla. 2016).  They act 
as a sanction against a party who rejects a reasonable settlement offer.  
Diamond Aircraft Indus., Inc. v. Horowitch, 107 So. 3d 362, 372 (Fla. 2013).  
They are also “in derogation of the common law rule that parties are 
responsible for their own attorney’s fees, and thus the statute and rule 
must be strictly construed.”  Campbell v. Goldman, 959 So. 2d 223, 226 
(Fla. 2007).   

 
Settlement proposals must “be as specific as possible, leaving no 

ambiguities so that the recipient can fully evaluate its terms and 
conditions.”  Lucas v. Calhoun, 813 So. 2d 971, 973 (Fla. 2d DCA 2002).  
Although settlement proposals should be unambiguous, “[rule 1.442] does 
not demand the impossible.  It merely requires that the settlement 
proposal be sufficiently clear and definite to allow the offeree to make an 
informed decision without needing clarification.”  State Farm Mut. Auto. 
Ins. Co. v. Nichols, 932 So. 2d 1067, 1079 (Fla. 2006).  “Therefore, parties 
should not ‘nit-pick’ the validity of a proposal for settlement based on 
allegations of ambiguity unless the asserted ambiguity could ‘reasonably 
affect the offeree’s decision’ on whether to accept the proposal for 
settlement.”  Carey–All Transp., Inc. v. Newby, 989 So. 2d 1201, 1206 (Fla. 
2d DCA 2008) (quoting Nichols, 932 So. 2d at 1079)). 

 
Rule 1.442(c)(3) provides that “[a] proposal may be made by or to any 

party or parties and by or to any combination of parties properly identified 
in the proposal.  A joint proposal shall state the amount and terms 
attributable to each party.”  “The purpose of the apportionment 
requirement in the rule is to allow each offeree to evaluate the terms and 
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the amount of the offer as it pertains to him or her.”  Pratt v. Weiss, 161 
So. 3d 1268, 1272 (Fla. 2015). 

 
Here, there was sufficient apportionment set forth under the terms of 

PBPRE’s settlement proposal.  The wording made it clear that the offer to 
settle was $40,000.  Both defendants were adequately apprised of the 
amount needed to accept their respective offers.  The conditions became 
effective only after acceptance.  If one defendant accepted the proposal but 
the other did not, PBPRE would consider the case settled and dismiss the 
action against both defendants.  The footnote also explained that PBPRE 
would provide a refund if the codefendant accepted the same offer.  
However, neither condition made the offer to either party ambiguous.  The 
provision for a potential refund does not negate that there was an 
apportionment of the joint settlement proposal between the parties.  In 
sum, the Paperas decided, either jointly or separately, to reject PBPRE’s 
settlement proposal for $40,000.  Therefore, they are liable for attorney’s 
fees under section 768.79 and rule 1.442. 

 
Affirmed in part and reversed in part.   

  
CONNER and FORST, JJ., concur. 

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
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NORTHCUTT, Judge 

  Equestleader.com, Inc., recovered a judgment for civil trespass damages 
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against Randall Gunning, Castle Consulting I Ltd, Inc., and River of Life International 

Outreach Center, Inc.  We reverse because, as a matter of law, none of the appellants 

committed a trespass. 

  This dispute arose from an unorthodox, June 2006 real estate transaction 

wherein Gunning purchased real property from Equestleader subject to existing 

mortgages.  The property consisted of two contiguous lots that shared the same 

address in Pinellas Park.  Situated on lot 3501 were a stable and a barn.  On lot 3508 

was a house.  The parties' contract provided that Gunning would receive possession 

upon the execution of the contract and that Equestleader would "net no proceeds from 

the sale."  The contract further stated: "Seller authorizes buyer to negotiate with 

Wachovia Bank regarding payoff or settlement of account and accepts title subject to 

mortgage." 

  The day after the execution of the sales contract, the parties entered into a 

separate agreement under which Equestleader and its president, Donald Pierce, would 

furnish consulting services in exchange for $250,000 and a yacht owned by Gunning.  

The consulting agreement incorporated by reference the contract for sale of the Pinellas 

Park property and also provided that if Gunning successfully negotiated with Wachovia 

Bank to reduce the mortgage to less than the amount owed at time of closing on the 

contract for sale, Gunning would remit to Equestleader and Pierce half the resulting 

savings. 

  On September 1, 2006, Pierce executed a warranty deed conveying the 

property to Gunning.  However, he signed the deed in his individual capacity instead of 

as president of Equestleader, the property owner.  Four years later, on August 31, 2010, 
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Gunning's attorney contacted Pierce's attorney in regard to the error in the deed.  

Subsequently, Pierce refused to sign a corrected deed as president of Equestleader, 

complaining that the mortgages on the property were not current.  However, on August 

2, 2010, a tax deed had been recorded showing that appellant Castle Consulting had 

purchased lot 3501 at a tax sale on July 28, 2010.  Gunning testified at trial that he later 

purchased lot 3501 from Castle Consulting. 

  On December 2, 2011, Equestleader filed suit seeking to eject the 

occupants from the Pinellas Park property.  Pierce later testified that he had personally 

gone onto the property and asked the occupants to leave.  However, there was no 

testimony as to the date this occurred, other than that it was after the error in the 

warranty deed was discovered. 

  Meanwhile, Wachovia Bank, N.A., had obtained a summary final judgment 

foreclosing its mortgage on lot 3508 on June 10, 2010.  On April 4, 2013, an amended 

final summary judgment of foreclosure was entered nunc pro tunc to that date—

Gunning testified at trial that he had made no mortgage payments between late 2008 

and 2010.  D W Homes purchased the property at a foreclosure sale for $75,500, and 

the certificate of title was issued on December 3, 2013.  The next day, D W Homes 

transferred lot 3508 to appellant River of Life by quitclaim deed.  The trial testimony 

established that River of Life was a company controlled by Gunning.  He testified that D 

W Homes had outbid him at the foreclosure sale and that he then had paid $85,000 for 

lot 3508. 

  Following the foreclosure sale, Equestleader dropped its ejectment action 

and filed a third amended complaint against Gunning, Castle Consulting, and River of 
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Life, claiming damages for civil trespass on both lots 3501 and 3508.  The complaint 

alleged:  "Throughout the time between September 1, 2006 and December 2013 or 

January 2014, the Defendants trespassed on the Plaintiff's property, occupying the 

property without lawful right or authority and without compensation to the Plaintiff." 

  After a nonjury trial, the trial court entered judgment for Equestleader.  The 

court found that "[o]n October 31, 2010, the parties discovered the error with the Deed 

and the Plaintiff's consent to the Defendants' occupancy of the properties was revoked."  

The court ruled that the use and occupancy of the premises after consent to possession 

had been revoked was a trespass.  It awarded damages against the three defendants 

based on the value of the property, measured by the price the defendants paid 

respectively to buy the one lot at the tax sale and to buy the other lot from the winning 

bidder in the foreclosure.  This was error; the proper measure of damages for a 

trespass is the value of the loss of use and enjoyment of or the injury to the land 

trespassed upon.  Daniel v. Morris, 181 So. 3d 1195, 1199 (Fla. 5th DCA 2015).  

However, we need not delve further into this issue or remand for a recalculation of 

damages because there was no trespass here to begin with. 

  Civil trespass to real property occurs when there is an injury to or use of 

the land of another by one having no right or authority.  Winselman v. Reynolds, 690 

So. 2d 1325, 1327 (Fla. 3d DCA 1997).  To sue and recover for a trespass, the plaintiff 

must have been the owner or rightfully in possession of the land at the time of the 

trespass.  Vincent v. Hines, 84 So. 614, 616 (Fla. 1920).  Neither was the case here. 

  Gunning became the equitable owner of the property when he and 

Equestleader entered into the contract for purchase and sale of the property, and that 
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ownership continued notwithstanding the defective execution of the warranty deed.  "[A] 

contract to sell real property establishes the vendee 'as the beneficial owner of the 

property, with the vendor retaining only naked legal title in trust for the vendee.' "  

Desmosthenes v. Girard, 955 So. 2d 1189, 1191 (Fla. 3d DCA 2007) (quoting B.W.B. 

Corp. v. Muscare, 349 So. 2d 183, 184 (Fla. 3d DCA 1977)).  Further, as recited by the 

Desmosthenes court: 

Thus, when Better Homes contracted in 2002 to sell the unit 
at issue to Girard, and certainly when it accepted payment 
for that unit and issued the first, albeit defective, warranty 
deed to him, Girard became the beneficial or equitable 
owner of the unit.  This is so even if legal title did not 
effectively pass to him by virtue of the first defective warranty 
deed. 
 

Id. 

  Indeed, Equestleader acknowledged and the trial court found that Gunning 

was authorized to occupy the property as its equitable owner at least until Equestleader 

"revoked" permission for Gunning to do so.  But even if Equestleader rightfully could 

have unilaterally and extra-judicially revoked the fully executed purchase and sale 

transaction, this did not take place until sometime after August 31, 2010, when 

Equestleader's attorney was made aware of the defect in the original deed. 

  By that time, Equestleader had no interest, legal or equitable, in lot 3501; 

that property had been conveyed by tax deed to Castle Consulting.  See Sullivan v. 

Woodward, 582 So. 2d 31, 33 (Fla. 1st DCA 1991). Thereafter, Castle Consulting had 

the right to occupy lot 3501 and Equestleader had no right to claim a trespass as to it.  

Thus, Castle Consulting's sale of the lot to Gunning was free of any claim by 

Equestleader. 
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  As for lot 3508, it is doubtful that Equestleader even could have asserted 

an equity of redemption following the June 2010 foreclosure judgment in favor of 

Wachovia.  Regardless, even assuming such an interest, it was of no greater gravity 

than Gunning's equitable interest in the property, and it could not have given 

Equestleader any greater right to occupy the property than Gunning's.  And, of course, 

any such interest was extinguished when D W Home purchased the property at the 

foreclosure sale and obtained a certificate of title.  Again, as a matter of law, River of 

Life purchased the lot from D W Home free of any interest that might have been claimed 

by Equestleader. 

  It is clear, then, that during the timeframe at issue (1) none of the 

defendants occupied the subject property without authority and (2) Equestleader had no 

interest in the property sufficient to support a trespass claim.  Accordingly, we reverse 

the judgment and remand the case to the trial court, which shall enter judgment for the 

defendants. 

  Reversed and remanded with directions. 

 
SALARIO and ROTHSTEIN-YOUAKIM, JJ., Concur. 
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ON MOTION FOR REHEARING 

 
PER CURIAM. 

 
We grant appellant’s motion for clarification and rehearing, vacate our 

prior opinion, and substitute the following in its place. 
 
Appellant Daniel Newman, the court-appointed receiver for several 

investment funds collectively known as Founding Partners, appeals a non-
final order granting Ernst & Young, LLP’s, (“E&Y”) revised motion to 
compel arbitration.  Newman raises several issues on appeal.  We address 
three of them.  First, we agree with the trial court that a delegation clause 
contained in the engagement agreement with E&Y controls the 
determination of whether arbitration covers the issues raised in the 
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complaint.  Second, the trial court determined that the claims of the 
individual investors are subject to arbitration.  Because several of the claims 
are direct, rather than derivative, we disagree in part.  Third, we agree with 
the trial court that the claims of Global Fund, Inc., a Founding Partner, are 
derivative and thus subject to arbitration, even though Global did not sign an 
arbitration agreement.  Therefore, we affirm in part and reverse in part the 
order compelling arbitration. 
 

I. Background 
 

In 2009, the Securities and Exchange Commission brought a securities 
fraud complaint against Founding Partners Capital Management, the 
general partner and investment manager of Founding Partners, and their 
president.  Newman (“the Receiver”) was appointed successor receiver for 
the funds.  In 2015, the Receiver filed a complaint against E&Y in his 
capacity as court-appointed Receiver for the funds as well as the assignee 
of claims assigned by the individual investors in the funds.  The complaint 
alleged claims of professional malpractice, negligent misrepresentation, 
fraud, breach of fiduciary duty, aiding and abetting fraud, aiding and 
abetting breach of fiduciary duty, and aiding and abetting breaches of 
statutory duty by E&Y. 
 

These claims arose out of E&Y’s role as auditor of financial statements 
of the Founding Partners for the fiscal years of 2000-07.  The Receiver 
alleged that Founding Partners loaned hundreds of millions of dollars to 
two factoring companies who were supposed to use the loan proceeds to 
purchase short-term, high-quality receivables payable by the government 
or by insurance companies.  The third amended complaint alleges that, 
unbeknownst to the investors, the factoring companies began to misuse 
the loan proceeds by, among other things, purchasing receivables that 
were longer-term, less liquid, and much riskier in nature than what was 
represented to the investors in the financial statements.  The Receiver’s 
basic theory was that E&Y knew, or should have known, that the factoring 
companies began to misuse Founding Partners’ loan proceeds, but 
nevertheless issued “clean” audits. 

 
E&Y moved to compel arbitration based on the engagement agreement 

entered into with Founding Partners, which contained an arbitration 
clause.  E&Y argued that the arbitration agreements contain delegation 
clauses which command that the arbitrators, not the court, determine the 
arbitrability of all claims.  E&Y asserted that the Receiver was bound by 
the engagement agreements because he stands in the shoes of the funds.  
Further, E&Y argued that the assigned claims of the individual investors 
are derivative of the claims of the funds and are thus subject to arbitration.  
The trial court agreed and ordered arbitration as to all claims. Newman 
appeals that order. 
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II. Analysis 
 

We find that the delegation clause contained in the arbitration provision 
of the engagement agreement controls the determination of what issues 
are subject to arbitration.  Generally speaking, when a delegation provision 
is included in an arbitration agreement, the court “only retain[s] 
jurisdiction to review a challenge to that particular provision.  Absent a 
direct challenge, we must treat the delegation provision as valid and allow 
the arbitrator to determine the issue of arbitrability.”  Angels Senior Living 
at Connerton Ct., LLC v. Gundry, 210 So. 3d 257, 258 (Fla. 2d DCA 2017) 
(quoting Parnell v. CashCall, Inc., 804 F.3d 1142, 1148 (11th Cir. 2015)).  
The Receiver did not challenge the delegation clause itself.  Thus, whether 
an arbitrable issue exists is a determination that should be delegated to 
an arbitrator. 

 
As to the claims of the individual investors, we conclude that the court 

erred in ordering arbitration of some of the assigned claims of the 
individual investors which were direct, not derivative, claims of the 
investors.  This Court, some years ago, explained the distinction between 
derivative and direct claims: “A direct or individual action is a suit by a 
stockholder to enforce a right of action existing in the stockholder.” Salit 
v. Ruden, McClosky, Smith, Schuster & Russell, P.A., 742 So. 2d 381, 388 
(Fla. 4th DCA 1999) (citing Fort Pierce Corp. v. Ivey, 671 So. 2d 206, 207 
(Fla. 4th DCA 1996)). 
 

A derivative suit is an action in which a stockholder seeks to 
enforce a corporate right or to prevent or remedy a wrong to 
the corporation, where the corporation, because it is 
controlled by the wrongdoers or for other reasons, fails and 
refuses to take appropriate action for its own protection. 

 
Id.; see also Strazzulla v. Riverside Banking Co., 175 So. 3d 879, 882-83 
(Fla. 4th DCA 2015).  In KPMG, LLP v. Cocchi, 88 So. 3d 327 (Fla. 4th DCA 
2012), a case factually similar to the present case, we held that negligent 
misrepresentation and Florida Deceptive and Unfair Trade Practices Act 
(“FDUTPA”) claims were direct claims by the investors against the firm that 
audited the partnerships.  Id. at 330.  But the claims of professional 
malpractice and aiding or abetting breach of fiduciary duty were derivative 
claims. Id. at 331.  This Court explained that each claim must be examined 
to determine whether the claim of an individual investor is direct or 
derivative: 
 

In Tooley v. Donaldson, Lufkin & Jenrette, Inc., 845 A.2d 1031, 
1033 (Del. 2004), the Delaware Supreme Court established a 
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test when analyzing whether an action by stockholders (or 
limited partners) was direct or derivative of the 
corporation/general partnership’s cause of action.  The 
questions which must be asked are: 1) who suffered the harm, 
the corporation or the stockholders individually, and 2) who 
received the benefit of the recovery or remedy?  Because the 
claims of negligent misrepresentation and violation of 
FDUTPA allege individual harm to the plaintiffs and involve 
torts directed at the individual limited partners, we conclude 
that the limited partners suffered individual harm. 

 
Id. at 329-30 (quoting KPMG LLP v. Cocchi, 51 So. 3d 1165, 1167-68 (Fla. 
4th DCA 2010), vacated, 565 U.S. 18 (2011)).  Similarly, in this case, the 
individual investors alleged direct harm in their investment decisions 
because of E&Y’s negligent misrepresentations.  In a factually similar case, 
the court in Askenazy v. Tremont Group Holdings, Inc., 29 Mass.L.Rptr. 
340, 2012 WL 440675, at *10 (Mass. Sup. Ct. Jan. 26, 2012), also held 
that such claims were direct and not derivative, stating: 

 
specifically, the plaintiffs allege that, as a result of KPMG's 
misstatements and professional incompetence, they were 
induced to invest in the Rye Funds, to stay invested, and in 
some cases to make additional investments in the Funds.  As 
such, these claims describe individualized harm independent 
of harm to the partnership, and rest on a duty to each plaintiff 
that is not merely derivative of KPMG’s fiduciary duties as the 
Rye Funds’ auditor. 

 
Id. (emphasis added).  In this case, the complaint makes similar allegations 
that the investors were injured through investing or making additional 
investments in the funds because of the misrepresentations of E&Y.  In 
addition, in the count for aiding and abetting the breach of statutory duty, 
the Receiver alleges the breach of statutory duties which are owed to the 
individual investors. Therefore, those claims of negligent 
misrepresentation, fraud, and aiding violation of statutory duties are not 
derivative, and, thus, are not subject to arbitration, where none of the 
individual investors agreed to arbitrate their claims. On the other hand, 
we conclude that the breach of fiduciary claims and professional 
malpractice claims are derivative.  The count alleging professional 
malpractice against E&Y alleges only that the Founding Partners, and not 
the investors, were damaged.  As to the breach of fiduciary claim, the 
damages from the improper audits were a failure to reveal that the 
collateral to secure the Founding Partners’ loans was grossly inadequate.  
These were damages to the Founding Partners when the loans defaulted, 
not direct damages of the investors.  Therefore, in this case, the breach of 
fiduciary claims of the investors are derivative and can be arbitrated. 
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The receiver also contends that Global Fund, one of the Founding 
Partners, should not be required to arbitrate its claims, because it did not 
join in the arbitration agreement.  Although it is clear that Global was not 
named in the arbitration agreement, the complaint alleges that it is a 
Founding Partner, and its damages are therefore the same damages as the 
Founding Partners.  No separate claim of direct damages for Global is 
alleged.  Therefore, we conclude that all of its claims are derivative of those 
of the other Founding Partners, and the court did not err in granting 
arbitration of Global’s claims.  

 
Consequently, we affirm the trial court’s order compelling arbitration of 

the claims of the Founding Partners, including Global, and the claims of 
the investors for breach of fiduciary duty and aiding and abetting breach 
of fiduciary duty.  We reverse the order compelling arbitration of the 
negligent misrepresentation, fraud, and aiding and abetting the breach of 
statutory duty counts.  
 
WARNER, CIKLIN and TAYLOR, JJ., concur. 
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PER CURIAM.



Appellants Brenda Williams and Epiphany Community Development Corp. 

appeal from the trial court’s entry of judgment in accordance with appellees’ 

motion for directed verdict in favor of appellees, Marye Johnson and 

Comprehensive Outreach Programs, Inc.  Upon our de novo review, we hold that 

the trial court properly granted appellees’ motion and entered judgment in their 

favor.  Appellants sought damages on a theory of unjust enrichment.  However, 

given the existence of an express contract covering the same subject matter, 

“claims arising out of that contractual relationship will not support a claim for 

unjust enrichment.”  Moynet v. Courtois, 8 So. 3d 377, 379 (Fla. 3d DCA 2009), 

disapproved of on other grounds, Bank of New York Mellon v. Condo. Ass’n of 

La Mer Estates, Inc., 175 So. 3d 282 (Fla. 2015).  See also Braham v. Branch 

Banking and Trust Co., 170 So. 3d 844 (Fla. 5th DCA 2015) (citing Diamond “S” 

Dev. Corp. v. Mercantile Bank, 989 So. 2d 696 (Fla. 1st DCA 2008) for the 

proposition that plaintiff could not pursue unjust enrichment claim where express 

contract existed concerning the same subject matter); Atlantis Estate Acquisitions, 

Inc., v. DePierro, 125 So. 3d 889 (Fla. 4th DCA 2013); Kovtan v. Frederiksen, 449 

So. 2d 1 (Fla. 2d DCA 1984). 

Affirmed.
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ON MOTION FOR REHEARING 
 

PER CURIAM. 
 

We grant the motion for rehearing, withdraw our prior opinion, and 
substitute this opinion in its place.   

 
The defendant appeals a non-final order determining the jurisdiction of 

the person, which was entered after the defendant filed his Second 
Amended Motion to Quash Service.  He makes several arguments.  We find 
merit in only one of them.  We affirm in part, reverse in part, and remand 
the case to the trial court. 

 
The plaintiff filed a second amended complaint that alleged the 

defendant had taken possession of the plaintiff’s real property, had denied 
her access to the property, and has refused to vacate the property.  The 
second amended complaint pleaded counts for unlawful detainer, civil 
theft and exploitation, fraud, unlawful filing of false documents, undue 
influence, and unjust enrichment.  The plaintiff served the defendant by 
posting a copy of the summons and complaint on the property, pursuant 
to section 82.061, Florida Statutes (2016).  That statute provides for 
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posted service for unlawful detainer actions.   
 
In his Second Amended Motion to Quash, the defendant argued among 

other things that the posting was insufficient to obtain service over him.  
Alternatively, he argued that even if posted service was effective for the 
unlawful detainer count, it was insufficient to obtain jurisdiction over him 
for the remaining counts of the complaint that sought other relief, 
including monetary damages.  He cited Springbrook Commons, Ltd. v. 
Brown, 761 So. 2d 1192, 1194 (Fla. 4th DCA 2000) (“Service by posting is 
adequate to determine interest in the property but is not sufficient to 
obtain personal jurisdiction over the defendants for the purpose of 
entering a money judgment, which may be enforced against other assets.”).   

 
The trial court denied the motion, and ordered the defendant to answer 

the entire complaint.  From that order, the defendant has now appealed.   
 
We affirm the order to the extent that it denied the motion to quash 

service for the unlawful detainer count.  The court correctly found that 
service was properly made in accordance with the statute.  We reverse the 
order to the extent that it denied the motion to quash service with respect 
to the remaining counts.  On remand, the trial court shall grant the motion 
to quash service of process as to all counts except the unlawful detainer 
count. 

  
 Affirmed in part; reversed in part and remanded. 
 
WARNER, MAY and LEVINE, JJ., concur. 

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
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