Business Law Section of the Florida Bar
Business Litigation Committee
2019 Winter Meeting
January 16-17, 2019

Chair: Zachary Hyman

Judicial Charis: Hon. Judge Gayles; Hon. Judge La Rose
Vice-Chair: Keith Bell

Second Vice Chair: Giacomo Bossa
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MINUTES

Reading of Pro Bono Pledge
Approval of Labor Day Minutes — Motion made and seconded, approved all in favor
689.151 — ZH explains issue of tenancy by the entirety/common law

Real Property Estate Trust Section intends to move forward

Issues that current draft does more than it purports to do — presumptions on intent to
create TBE and issues for Fraudulent Transfer Avoidance

Subsequent transferee v. prior transferee

Difference for real property v. personal property

e Discussion:
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MF thinks it's more of a trust issue
Probably came out of the asset protection side of Real Estate section.
JP: regularly is straw man used, would be avoidable.
Unclear how enacting the statute would be consistent with current law.
Would probably make it easier to avoid the avoidance of the transfer
ZH: big issue with subsection 4
=  Language on presumption and probative
Issue is whether to add language preserving ability to avoid fraudulent transference
JF: several possibilities as to why needed not for creditors avoidance.

e Update from the Courts:
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Honorable Judge Gayles:
= Federal Court — shut down — a lot of uncertainty
=  Courts are still operating with filing fees. Until Jan 25™. After that it’s unclear.
There may be a lapse in funding.
=  Still waiting to hear back from administrative offices.
=  Most likely employees will be nonetheless required to perform essential work in
non-paid status.
=  Still continue operation, criminal, but also civil, but there is a practical aspect as
to what will need to be prioritized. Staff won’t get paid. SD Fla is already short
almost 1/3.
General sense
= Discovery
= Too much, overbroad — most frustrating issue for magistrates
= Boilerplate objections and lack of communication among the parties



In SDFLA no longer motions allowed for discovery, has to be scheduled, so this
helps resolving.
Greater reliance on technology, search terms, sampling, Al etc.

o Also lack of due diligence in terms of adequately investigating cases before coming to a

hearing

Esi issues with spoliation now operative rule has changed with respect to
common law. Court has inherent power to sanction for discovery violations, but
37(a) delineates steps and solutions for ESI matters and spoliation. Long order
by Judge Goodman 2018 WL6335178, worth reading.

o General agreement amongst judiciary that judges should take a more active role at the
outset of these cases. Can’t sit back and wait.
o Lack of civil jury trials — 1% of all cases, and improve how we are conducting them, for all

parties.

o Order by judges encouraging young lawyers to speak in court and argue motions

e Leadership:

Some judges will say you can get oral arguments only if young attorney argues
it.

But issues because client expecting a partner and what happens if associate
loses.

BB: there are opportunities for a CLE

MC: Organize CLES, maybe based on Judge Gayles commentary.

Personal invitations to attend meetings.

Keep website active

JB: putting together leaders, Section wants to hear from members as to who
should be in leadership.

Kacy: send written report asap.

o Legislative update:

Keith Bell — prepared the legislative update
e Proposed legislation and whether it affects us
e 789 touched upon

o DB —chair of legislative section

Introduction of Aymee and her law partner Doug

UCC - Financial literacy

IP: trademark and franchise (franchise not filed, but the year is young)
Chapter 607 out of corporations

This committee: lis pendens

Service of process

County court jurisdiction

Service of process with international law section (study closely)

And TBE — sensitive bill

By June to have hope for 2020 legislative section

o 607 — quick update — bill had passed through legislative redrafting committee, issue on
oppression — trial lawyers
e Report from Judge La Rose:



Two justices from Miami
Third still in the mix, probably will have the result in a little bit.
o For appellate purposes, some issues as to the two recent appointments, and two new
ones. The JNC may not have names already, plus learning curve, almost 50% turnover.
o Inthe 2™, also turnover
o County court legislation changing threshold, that would also complicate certification of
judges
o Nothing in the bill that deals with appellate jurisdiction of growing number of cases that
would go to Circuit. Unclear. Just have to wait. Important for this section to follow this
matter.
o 2" DCAis only Appellate facility that was not updated.
o Mediation task force update — Peter Valori
=  Prepared a white paper, it’s out there, we are still objection, recap of the BLS
reasons why we objecting
=  Was not resubmitted yet
o Chapter 48
=  GB update
o Ucrera —task force to study uniform act. 6 sections identified to be controversial
= Subcommittees for each subsection
=  Worked down revisions
= Long time to reach consensus that we should have this act, but now it’s a great
act and there is consensus that it’s needed.
=  Final revision was just finished a week ago
= |t's one redline document, circulated to this committee and bankruptcy UCC
= Goalis 2020
= Real Estate section may have issues, not clear yet.
= Section 3, on notice, was made more robust and consistent with requirements
for injunction.
= Section 4, scope and exclusions at the heart of the whole thing.
= Goal was not to change it, was to clarify it.
= Section 6, appointment of a receiver
e Zach led the charge on that
=  Acknowledgments to people who helped
= Judge La Rose:
e Read it as to whether it provided guidance to a busy trial court judge.
= Add a copy to committee page
e One minor change to section 6
o Amicus Brief update
e Few phone calls on the matter
e Issue that if too many, less reputable and strong
e Ask EC to create a committee for a longer than annual basis
e Standing Committee would make a recommendation prior to anything
else, then substantive, then EC
= Discussion as to procedures and past issues



o Business Court Taskforce — JP:
=  Meeting yesterday
= 2020 Legislative Session
e Chief Justice Kennedy attended meeting yesterday
e Aggressive timetable
= Sending out questionnaires to Fla Chamber of commerce and getting user
feedback
o ProBono: Marissa
= Rolling out new initiative, pro bono pledge
= Pledge and self-reporting to the committee, 20 hours
= There is a sticker, there is a pledge form and a FAQ form.
= Also, the table purchase at the Florida bar foundation annual dinner
CLE -
= Caselaw
=  Mock hearing
= Judicial roundtable
= Cybersecurity
o All as part of the E-Discovery subcommittee
IMF: meeting is upcoming
Digital Currency — no update
Daubert — no updates
o Motion to Disband — Russell Landy — Second Peter Valori: all in favor, APPROVED.
New Business
o Jim Murphy: update of biz litigation manual — we were asked to update for 10*" edition,
has anybody heard anything?
o No news on this matter.
Shut down — discussions about it and whether section can do anything.
Motion to Adjourn, Second, approved. Adjourned.



