Business Litigation Committee Meeting
September 3, 2016
Business Law Section Retreat

Chair: Irwin Gilbert
Vice Chair: Amanda Fernandez

Attendees: Amanda Fernandez, Detra Shaw-Wilder, Ed La Rose, Thomas B. Smith,
John McManus, Gerald Cope, Bart Valdes, Maxine Long, Donna Solomon, C. Wade
Bowden, Heath Eskaylo, Alice Blackwell, Lansing Scriven, Thomas Choberka,
Zachary Hyman, Mark Nichols, Yasin Daneshfar, Andrew Polenberg, Peter Valori,
Rick Gross, Manuel Farach, Amir Isaiah, Sara Paris, Russell Landy, Gill Freeman,
Heather Fesnak, Jude Cooper, James Ferrara, Michael Higer, Harry Payton, Christina
Taylor, Naomi Hatten, Candice Balmori, Simeon Brier, Kacy Donlon, Jim Murphy,
Allison Leonard, Peter Mavrick, Mary Scriven, Irwin Gilbert, Barbara Reisberg

L. Call Meeting to Order
Committee Chair Irwin Gilbert called the meeting to order at 9:31 a.m.
IL Approval of Minutes

The minutes of the previous business law section business litigation
meeting was unanimously approved.

III. Subcommittee Updates

a. Antitrust Certification - No meeting report
b. Legislative Update - No meeting report
c. Communications Committee -
i. Membership
1. No significant change in numbers of member even
though the amount of attorneys in the Florida Bar has
increased
2. L Gilbert - authorized for members of his firm to join
the section (had seven new members)
3. Encouraging all firm members to encourage members of
their firm to join the section
ii. Courtand Clerk Funding Work Group
1. L Gilbert - discussed shrinking funding to the clerk’s
offices. Tension in the counties as to how available
resources will be used.
2. War going on between judicial branch and legislation
3. Ideais to try to find ways of enhancing court funding
that does not meet with resistance in the legislature.



IV.

VL

4. This is a working group - purpose is to come up with
proposal to increase funding for the courts and to
clerk’s offices across the state.

Committee Liaison Updates
a. IMF
i. Candace Balmori - discussed number of scholars participating
in the retreat
ii. J.Polenberg solicited advice of how to increase law student
membership in the section
Pro bono - Were not able to meet yesterday
c. E-discovery - meeting at 10:30 a.m. Everyone encouraged to attend
i. Case law updates on the e-discovery webpage
ii. Also have all past CLE materials of webpage
d. UCRERA Task Force -

i. A.Fernandez gave update - meeting held this morning.
Discussed concern over whether this should be a uniform
order or whether a uniform act.

ii. Will be having monthly phone calls
e. UVTA-
i. Made several changes to address tax issues
ii. Reasonably equivalent value to be given to debtor to be more
in conformity with bankruptcy code
iii. Asset protection section has new part but statutory language
has not been changed

1. Judge Freeman - concern with probate section that
transfers into trust may cause a problem and be more
subject to fraudulent transfers

f. M. Nichols - UCC Task Force
i. Are looking for input from the different committees
g. Rick Gross - Lis Pendens statute
i. Reptile has been addressing statute
ii. Legislative committee of reptiles is drafting and will be looking
for our help
Judicial Liaison Committee
a. Discussed judicial round table this afternoon and encouraged
attendance
New Business
a. Lis Pendens Statute - M. Farach - first case in Florida that said that
any liens not extinguished by foreclosure sale
Believes runs counter to court’s opinions and the recording act
c. Will have to review all prior foreclosure sales to see if any subsequent
liens were not extinguished
d. In 2009, BoA filed lis pendens along with foreclosure law suit

i. Everything subsequent to lis pendens is extinguished unless

you move to intervene in 30 days



VIL

VIII.

e. Anyone who takes title to land of knowledge to existing claim or lien,

f.

takes titles with existing claim or lien

Final judgment of foreclosure obtained in 2009

i. Foreclosure sale did not occur until 2013

ii. Inthe meantime, house falling in disrepair in an upscale
neighborhood

iii. Town starts filing code enforcement liens

iv. BoA foreclosure judgment has language that says “upon
confirmation of the sale, all liens subsequent to the lis pendens
are hereby extinguished”

v. The town came back later and said not extinguished because
filed liens after judgment and the lis pendens only runs up to
judgment

vi. Town foreclosed on code enforcement liens
vii. Judge granted the towns summary judgment motion on the
code enforcement liens
viii. 4th DCA opinion said that any liens filed subsequent to a
foreclosure judgment are not extinguished by lis pendens

g. Atnext meeting will be looking at proposed legislation from Reptiles

Legislation Update
a. Foreclosure lien statute - coming from Reptiles
b. UVTA - consensus among our various substantive committees

i. Do not have consensus outside of Business Law Section
c. Bit Coin issue - cannot be considered money for money laundering

purposes

i. Woody Pollock and R. Landy will be leading task force
d. Corporation trying to put forth fictitious name bill

i. Already approved by executive counsel
e. Bankers foreclosure issue coming as well
f.  Will ask you to review bills and see if impact anything you doing
g. Proactive legislation

i. We would like to be done at this meeting

ii. All practical legislation needs to be done by this meeting
h. Next legislative session in January

Term limit for state court judges coming back
i. Speaker proponent for term limits
ii. Not sure if will wait for constitutional revision committee or
will work on that this coming legislative session
iii. Will be all judges retroactive
Prospects for funding the courts
i. Submit legislative funding requests in October
ii. Do anticipate pay raises for judges will be part of that
iii. Anticipate technology funding and court interpreter funding

Motion by Rick Gross to organize formation of working group to draft
amicus brief on the lis pendens issue



a. Second by P. Valori
b. M. Higer - discussed hiring a firm to draft the amicus brief, rather
than a working group

c. R. Gross - may be able to just add our name to an amicus brief or draft

or own

d. M. Higer - friendly amendment to hire counsel to draft amicus brief

i. R. Gross accepted amendment
ii. P.Valoriaccepted amendment

e. J. Murphy - discussed procedure for filing amicus brief on motion for

rehearing
f. ]. Cope - within discretion of court whether to accept amicus brief
i. Need to attach amicus submission to the motion

g. Judges present as abstained, other motion passed unanimously

h. And Manny Farach left the room
IX. New Business

a. Maxine Long - Business Litigation Certification
i. Encouraging more people to apply for certification

ii. Requirements are in rules of professional conduct - section for

certification
1. Need to practice bus lit for 5 years
2. Need to have 25 contested matters
a. 5 have to be submitted to trier of fact
b. Arbitration and fee hearings count
3. Need one jury trial in past ten years
iii. Can advertise certification, can receive lower malpractice
insurance rates, and shows that you are an excellent
professional
iv. Deadline to apply is October 31, 2016
b. Legislation Sub-Committee Volunteers
i. Rick Gross
ii. Jim Murphy
iii. Russell Landy
iv. Jude Cooper
v. Detra Shaw-Wilder
c. Barbara Reisberg - DOL Fiduciary Rule
i. Lawsuits around the country challenging that rule
ii. Fiduciary obligation of advisor in respect to retirement
accounts
d. Jury Instructions Committee
i. Constantly modifying them based on every evolving law
ii. Don’t have input from civil attorneys
iii. Contact member of committee to propose instruction or
correct an instruction if the law has changed



e. L. Gilbert - For January meeting, encourage members to bring a young
associate from their firm

f. L Gilbert - Asked for page to be added to section website for each
member of the committee to provide more information on their area
of practice

Conclusion

Motion to adjourn by Detra Shaw-Wilder
b. Seconded by Rick Gross

c. Motion approved unanimously

d. Closed meeting at 10:57 a.m.
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