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Landau v. Roundpoint Mortgage Servicing Corporation, Case No. 17-11151 (11th Cir. 2019). 
A motion to reschedule (as opposed to cancel) a foreclosure sale after a borrower submits a complete loss mitigation 
package does not violate the prohibition under 12 C.F.R. § 1024.41(g) of Regulation X, 12 C.F.R. § 1024.1, et seq. that 
a lender may not schedule a foreclosure sale after a borrower has submitted a complete package. 

Deutsche Bank Trust Company Americas v. Page, Case No. 4D18-816 (Fla. 4th DCA 2019) (en banc). 
A borrower who prevails on a “no standing” defense is not entitled to an award of attorney’s fees; conflict certified 
with Madl v. Wells Fargo Bank, N.A., 244 So. 3d 1134 (Fla. 5th DCA 2017) and Harris v. Bank of New York Mellon, 44 
Fla. L. Weekly D141 (Fla. 2d DCA Dec. 28, 2018). 

Perera v. Diolife LLC, Case No. 4D18-892 (Fla. 4th DCA 2019). 
On rehearing and upon applying Professional Insurance Corp. v. Cahill, 90 So. 2d 916 (Fla. 1956), the Fourth District 
holds that "no oral modification" clauses are enforceable as written unless the oral modification "has been accepted 
and acted upon by the parties in such manner as would work a fraud on either party to refuse to enforce it." Moreover, 
a seller of stock in a corporation has three options upon breach by a buyer: treat the stock as belonging to the buyer 
and recover the contract price; resell the stock as an agent of the buyer and recover the difference between the 
contract price and the actual selling price; or keep the stock and recover as damages the difference between the 
contract price and the value of the stock on date of breach. 

Ricci v. Ventures Trust 2013-I-H-R by MCM Capital Partners, LLC, Case No. 4D18-1111 (Fla. 4th DCA 2019). 
Parties should not take any action on state court orders after a removal notice has been filed until a remand order is 
issued. If remand order is entered, the state trial court should promptly vacate the order sua sponte, or on motion of 
a party, and then the immediately re-enter the vacated order with notice. 

Hoch v. Loren, Case No. 4D18-1407 (Fla. 4th DCA 2019). 
An attorney who copies his client on an allegedly defamatory cease and desist letter sent to an opposing party has 
not “published” a defamatory statement, as the client and attorney’s interests are considered unified. 

Green Tree Servicing, LLC v. Simms, Case No. 5D17-725 (Fla. 5th DCA 2019). 
Collection notes in a foreclosure action should be admitted into evidence upon the proper laying of a predicate. 
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IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 17-11151  

________________________ 
 

D.C. Docket No. 0:16-cv-62795-BB 

 

RACHEL LANDAU,  
 
                                                                                Plaintiff - Appellant, 
 
versus 
 
ROUNDPOINT MORTGAGE SERVICING CORPORATION,  
 
                                                                                Defendant - Appellee. 

________________________ 
 

Appeal from the United States District Court 
for the Southern District of Florida 

________________________ 

(June 11, 2019) 

Before ED CARNES, Chief Judge, ROSENBAUM, and HULL, Circuit Judges. 
 
ROSENBAUM, Circuit Judge:  
 
 Abraham Lincoln is said to have once posed the following riddle:  “If I should 

call a sheep’s tail a leg, how many legs would it have?”  https://quoteinvestigator.
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com/2015/11/15/legs/ (last visited May 31, 2019) (quoting What the President Said, 

Daily Milwaukee News, Sept. 23, 1862, at 1).  His answer?  “[O]nly four;  for my 

calling the tail a leg would not make it so.”  Id.  That riddle describes the problem 

Plaintiff-Appellant Rachel Landau has here.   

Landau’s home was the subject of an order of foreclosure sale.  After that 

order was entered, Defendant-Appellee RoundPoint Mortgage Servicing 

Corporation (“RoundPoint”), Landau’s mortgage-loan servicer, approved Landau 

for a trial loan-modification plan.  Because the previously issued order of sale had 

set a foreclosure sale during what became Landau’s six-month trial loan-

modification period, RoundPoint filed a motion to reschedule the sale so it would 

not be held unless Landau failed to comply with her loan-modification plan during 

the trial period.   

Landau sued, pointing to 12 C.F.R. § 1024.41(g) of Regulation X, 12 C.F.R. 

§ 1024.1, et seq., promulgated under the Real Estate Settlement Procedures Act, 12 

U.S.C. § 2601, et seq. (“RESPA”).  Among other things, under certain 

circumstances, § 1024.41(g) prohibits a loan servicer from moving for an order of 

foreclosure sale after a borrower has submitted a complete loss-mitigation 

application, as Landau had here.  Based on this regulation, Landau alleged that 

RoundPoint’s motion to reschedule the foreclosure sale (as opposed to canceling it 
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altogether) violated § 1024.41(g) because that motion was itself a motion for order 

of foreclosure sale.  The district court disagreed and dismissed Landau’s case.  

After careful review, we agree with the district court:  a motion to reschedule 

a previously ordered foreclosure sale is not a motion for order of sale any more than 

a tail is a leg.  The language of § 1024.41(g) requires that answer, and Landau’s 

position is inconsistent with that language—as well as, ironically, with RESPA’s 

consumer-protection purpose.  We therefore affirm the district court’s decision 

dismissing Landau’s case for failure to state a claim.  

I. 

 We set forth the relevant facts as alleged in Landau’s complaint, construing 

them in the light most favorable to her.  See Henderson v. Washington Nat’l Ins. Co., 

454 F.3d 1278, 1281 (11th Cir. 2006).   

In September 2000, Landau entered into an adjustable-rate promissory note 

that was secured by a mortgage on her residence in Coral Springs, Florida, held by 

Random Properties Acquisition Corp., III (“Random”).  In June 2014, after Landau 

had become delinquent in her mortgage payments, Random filed a foreclosure action 

in Florida state court (the “foreclosure action”).   

Following the filing of the foreclosure action, Landau attempted to enter a 

loss-mitigation program in an effort to save her home.  Landau was unsuccessful, 

and the foreclosure action proceeded until Random obtained a “Final Summary 
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Judgment” order in the foreclosure action on February 3, 2016.  In addition to 

entering judgment in favor of Random, the order set a foreclosure sale for Landau’s 

property for June 2, 2016.  This sale date was continued a number of times because 

Landau was being evaluated for a loan modification, but the final foreclosure sale 

was ultimately reset to take place on October 5, 2016.     

In the meantime, Landau’s mortgage loan was transferred to RoundPoint for 

servicing.  With a renewed sense of hope, Landau submitted a loss-mitigation 

application to RoundPoint.  Landau’s persistence was rewarded. 

In early September 2016, RoundPoint sent Landau a letter informing her that 

she had been approved to “enter into a trial period plan for a mortgage modification.”  

The plan required Landau to satisfy a schedule of six monthly payments in the 

amount of $1,721.01, beginning on October 1, 2016.  In the letter, RoundPoint also 

explained that if Landau accepted the offer, RoundPoint would “not refer [her] loan 

to foreclosure or [would] suspend foreclosure if [her] loan had already been 

referred.”  Landau accepted the offer.   

 After Landau’s acceptance, on September 22, 2016, Random filed its “Motion 

to Cancel October 5, 2016 Foreclosure Sale and Reschedule Foreclosure Sale” in the 

foreclosure action.  The motion noted that a Final Judgment of Foreclosure had been 

entered in the case on February 3, 2016, and that a foreclosure sale was scheduled 

to occur on October 5, 2016.  Noting that Landau was “in active loss mitigation,” 
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the motion asked the court to “cancel the October 5, 2016 foreclosure sale and 

reschedule the foreclosure sale to occur no sooner than thirty (30) days from the 

entry of an Order on said Motion.”   

 Four days later, Landau responded by filing an emergency “Motion to Cancel 

Sale” in the foreclosure case.  In her motion, Landau informed the foreclosure court 

that she had “submitted a complete application in compliance with the Lender’s Loss 

Mitigation options, which was approved for a trial modification.”  The motion also 

explained that Landau had accepted the trial modification plan and that she had 

remitted her first payment under it.  Finally, Landau’s motion sought for the 

foreclosure court “to cancel, and not reset, the October 5, 2016 foreclosure sale.”  

The foreclosure court granted Landau’s motion and canceled the foreclosure sale 

without setting a new sale date.      

 Two weeks later, Landau’s counsel sent RoundPoint a Notice of Error under 

12 C.F.R. § 1024.35 of Regulation X.1  The Notice of Error reminded RoundPoint 

that under 12 C.F.R. § 1024.41(g), it was prohibited from making any dispositive 

                                                 
1 A Notice of Error is known as an “NOE,” and it is a “written notice from a borrower 

asserting that there was an error related to the servicing of [her] mortgage loan.”  See Lage v. 
Ocwen Loan Servicing LLC, 839 F.3d 1003, 1007 (11th Cir. 2016) (per curiam) (citing 12 C.F.R. 
§ 1024.35(a), (e)).  The loan servicer generally has thirty business days to respond to a notice of 
error.  12 C.F.R. § 1024.35(e)(1)(i); § 1024.35(e)(3)(i)(C).  “If the loan servicer fails to respond 
adequately to the borrower’s notice of error, then the borrower has a private right of action to sue 
the servicer under RESPA.”  Lage, 839 F.3d at 1007 (citing 12 U.S.C. § 2605(e)(2), (f)); see also 
Renfroe v. Nationstar Mortg., LLC, 822 F.3d 1241, 1244 (11th Cir. 2016).  For ease of reading—
and because we think we already have enough abbreviations in this opinion—we refer to the Notice 
of Error here as a “Notice of Error,” as opposed to an NOE. 

Case: 17-11151     Date Filed: 06/11/2019     Page: 5 of 16 



6 
 

motions, including moving for judgment or orders of sale following the receipt of a 

complete modification package.  Attributing Random’s actions to RoundPoint, the 

Notice of Error then alleged that RoundPoint had violated Regulation X by seeking 

to reschedule the foreclosure sale.  The Notice of Error further asserted that 

RoundPoint had failed to take “reasonable steps” to cancel the October 5, 2016, 

foreclosure sale.   

     Before Landau received a substantive response from RoundPoint, she filed a 

complaint alleging violations of RESPA, Regulation X, and the Fair Debt Collection 

Practices Act, 15 U.S.C. § 1692, et seq. (“FDCPA”).  In Count I, she alleged that 

RoundPoint failed to comply with § 1024.41(g) of Regulation X when it filed a 

motion in the foreclosure action seeking an order rescheduling the foreclosure sale 

of Landau’s home after she had been approved for a loan-modification plan.  She 

further asserted that, by engaging in the action it did, RoundPoint also neglected to 

take reasonable steps to avoid a ruling on the order of sale for the home.  In Count 

II, Landau claimed a violation of the FDCPA, 15 U.S.C. § 1692e(2)(A) and (5), for 

the same reasons.   

 RoundPoint filed a motion to dismiss under Rule 12(b)(6), Fed. R. Civ. P., for 

failure to state a cause of action upon which relief could be granted.  In particular, 

RoundPoint asserted that it did not violate § 1024.41(g) of Regulation X, since at the 

time it filed its Motion to Cancel and Reschedule, an order for the sale of Landau’s 
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home was already in place as a result of the entry of the foreclosure judgment.  So, 

RoundPoint contended, at no time after Landau accepted the modification plan did 

RoundPoint take any steps to “move for foreclosure judgment or sale, or conduct a 

foreclosure sale” as prohibited by § 1024.41(g).2  And because RoundPoint reasoned 

that rescheduling a previous foreclosure sale date was not a violation of § 

1024.41(g), it argued that Count I failed to state a cause of action upon which relief 

could be granted.  As for Count II’s FDCPA claim, RoundPoint asserted that that 

claim failed as well, since it was also based on an alleged violation of Regulation X.   

The district court granted RoundPoint’s motion and dismissed Landau’s 

Complaint with prejudice.  It concluded that RESPA and Regulation X did not 

prohibit a request for a foreclosure sale to be rescheduled while the borrower is 

engaged in a modification plan where the foreclosure judgment and order of sale 

were entered before the commencement of the modification plan.  And since the 

FDCPA claim was based on the alleged RESPA violation, the district court 

dismissed both counts in the Complaint.   

Landau now appeals.   

 

  

                                                 
2 RoundPoint noted that Landau sought to impute the actions of Random to it but asserted 

that Landau failed to plead sufficient allegations of fact to make such a causal link.  Nevertheless, 
RoundPoint responded to the allegations in the Complaint as if she had. 
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II. 

We review de novo the district court’s order granting a motion to dismiss for 

failure to state a claim, under Rule 12(b)(6), accepting the allegations in the 

complaint as true and construing them in the light most favorable to the plaintiff.  

Henderson, 454 F.3d at 1281.  We also review de novo the district court’s 

interpretation of Regulation X.  Owner-Operator Indep. Drivers Ass’n, Inc. v. 

Landstar Sys., Inc., 622 F.3d 1307, 1320 (11th Cir. 2010).                        

III. 

For purposes of this appeal, we assume without deciding that the actions of 

Random, including the filing of the motion to reschedule the foreclosure sale, are 

attributable to RoundPoint.  We recognize that RoundPoint disputes this proposition, 

but because we affirm the dismissal of the Complaint on other grounds, we do not 

decide this issue.    

Once we get past that assumption, the facts of this case are undisputed.  This 

appeal centers on what Regulation X’s § 1024.41(g) means.3  The parties agree that 

12 C.F.R. § 1024.41(g) prohibits a loan servicer from moving for a “foreclosure 

judgment or order of sale, or conduct[ing] a foreclosure sale” where a borrower 

                                                 
3 Neither party argues that RESPA answers the question at issue.  Nor does either party 

suggest that Regulation X itself is inconsistent with RESPA in any way.  Rather, the parties 
disagree over only the meaning of Regulation X.  We therefore do not begin our analysis with a 
review of the statutory language, as we would if we were engaging in a Chevron, U.S.A., Inc. v. 
National Resources Defense Council, Inc., 467 U.S. 837 (1984), analysis. 
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submits a complete loss-mitigation application at least 37 days before a scheduled 

foreclosure sale, unless certain circumstances not relevant here are present.  We must 

determine whether, under this regulation, a motion to reschedule a previously set 

foreclosure sale constitutes a motion for “order of sale.”  We conclude it does not.        

When we construe regulations, we begin with the language of the regulation, 

just as we do for statutes.  Feaz v. Wells Fargo Bank, N.A., 745 F.3d 1098, 1105-06 

(11th Cir. 2014).  We evaluate whether the plain language of the regulation 

unambiguously answers the question at issue when we consider the regulatory 

language itself, the particular context in which that language appears, and the 

broader context and purpose of the regulatory scheme as a whole.  Id. (citation 

omitted).  If our review of the regulatory language unambiguously answers the 

question at issue, that is the end of the matter, and we do not consider how the 

administering agency construes the regulation.  Lage v. Ocwen Loan Servicing LLC, 

839 F.3d 1003, 1010 (11th Cir. 2016) (per curiam).  Here, that is the case. 

Section 1024.41 of Title 12, C.F.R. contains Regulation X’s loss-mitigation 

procedures.  Subsection (g) of that regulation, in turn, sets forth prohibitions relating 

to foreclosure sales: 

If a borrower submits a complete loss mitigation 
application after a servicer has made the first notice or 
filing required by applicable law for any judicial or non-
judicial foreclosure process but more than 37 days before 
a foreclosure sale, a servicer shall not move for 
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foreclosure judgment or order of sale, or conduct a 
foreclosure sale . . . .   
 

12 C.F.R. § 1024.41(g) (emphasis added).4   

 The plain language of the regulation provides only that “a servicer shall not 

move for foreclosure judgment or order of sale, or conduct a foreclosure sale.”  12 

C.F.R. § 1024.41(g).  It does not, by its terms, prohibit a servicer from moving to 

reset an already-scheduled foreclosure sale.  So Landau argues that RoundPoint’s 

motion to reset the foreclosure sale constituted a motion for order of sale.  We are 

not persuaded. 

 Regulation X does not define “order of sale.”  We therefore look to the 

common usage of the phrase for its meaning.  See, e.g., Consol. Bank, N.A., Hialeah, 

Fla. v. U.S. Dep't of Treasury, Office of Comptroller of Currency, 118 F.3d 1461, 

1464 (11th Cir. 1997).  To assist in that endeavor, we enlist the aid of dictionaries.  

See CBS Inc. v. PrimeTime 24 Joint Venture, 245 F.3d 1217, 1223 (11th Cir. 2001). 

The word “order” means “[a] command, direction, or instruction.”  See  Order, 

Black’s Law Dictionary (10th ed. 2014).  It also means “[a] written direction or 

command delivered by a government official, esp. a court or judge.  The word 

                                                 
4 The regulation lists three exceptions for when a servicer may still move for a foreclosure 

judgment or order of sale, or conduct a foreclosure sale.  Id. at § 1024.41(g)(1)-(3).  As we have 
noted, none of these exceptions applies here. 
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generally embraces final decrees as well as interlocutory directions or commands.”  

Id.   

As for “of,” the United States Supreme Court has recognized that commonly, 

that word can be “used as a function word indicating a possessive relationship.”  Bd. 

of Trustees of the Leland Stanford Junior Univ. v. Roche Molecular Sys., Inc., 563 

U.S. 776, 788 (2011) (quoting Webster’s Third New International Dictionary 1565 

(2002); also citing New Oxford American Dictionary 1180 (2d ed. 2005) (defining 

“of” as “indicating an association between two entities, typically one of belonging”); 

and Webster’s New Twentieth Century Dictionary 1241 (2d ed. 1979) (defining “of” 

as “belonging to”)).   

Finally, the word “sale” means the “transfer of property or title for a price.”  

See Sale, Black’s Law Dictionary (10th ed. 2014).  A “judicial sale”—at least under 

Florida law (where this foreclosure sale was set to take place)—“has been held not 

to be final and complete until, confirmed by the trial court.”  Allstate Mortg. Corp. 

of Fla. v. Strasser, 286 So. 2d 201, 202 (Fla. 1973) (citation omitted).  

Taking these definitions together, an “order of sale” is a legal document issued 

by a court that commands or directs property to be sold so that a transfer of 

ownership of title to the property will occur for a price.  Under this definition, we do 

not view a motion to simply reschedule a foreclosure sale that was previously set in 

accordance with an already-existing order of sale as the same thing as a motion for 
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order of sale itself.  A motion for order of sale is a substantive and dispositive motion 

that seeks authorization from a court to conduct a foreclosure sale at all, while a 

motion to reschedule a foreclosure sale under an already-existing order of sale is a 

non-substantive, housekeeping-type motion that does no more than seek permission 

to change the date of sale that the court has previously ordered. 

The context of § 1024.41(g)’s use of the phrase “order of sale” supports our 

interpretation of that phrase and undercuts Landau’s.  Section 1024.41(g) prohibits 

three things:  motions for foreclosure judgment, motions for orders of sale, and 

foreclosure sales themselves.  Motions for foreclosure judgment and foreclosure 

sales are clearly substantive and dispositive motions or actions.  That indicates that 

a motion for an order of sale must also be a substantive and dipositive motion or 

action.  See Antonin Scalia and Bryan A. Garner, Reading Law 195–98 (discussing 

the associated words canon, also known as the noscitur a sociis canon).  But as we 

have noted, a motion seeking to reschedule a foreclosure sale that was previously set 

in accordance with an already-issued order of sale is a non-substantive, non-

dispositive motion.  Indeed, it is no more a substantive or dispositive motion than a 

motion that seeks to reschedule a hearing on a motion to dismiss.   

Landau’s proposed interpretation of § 1024.41(g) to include motions to 

reschedule foreclosure sales that were previously set under an existing order of sale 

would also be inconsistent with the consumer-protection purposes of RESPA.  See 
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Renfroe v. Nationstar Mortg., 822 F.3d 1241, 1242 (11th Cir. 2016).  If seeking to 

reschedule a foreclosure sale that was ordered before a borrower submitted a 

completed loss-mitigation application amounted to moving for an order of sale, 

servicers would be heavily disincentivized against offering loss-mitigation options 

to delinquent borrowers and helping them complete loss-mitigation applications—

any time a foreclosure sale had already been scheduled.  Under those circumstances, 

working with borrowers to complete loss-mitigation applications would necessarily 

mean that a lender or servicer would forgo the ability to foreclose on a previously 

defaulted property for which the servicer already had a foreclosure order.  As a 

result, servicers that had a foreclosure order in hand would have little reason to 

engage with borrowers to modify their loans to enable them to escape foreclosure 

and stay in their homes. 

Here, as we have noted, RoundPoint moved only to reschedule the foreclosure 

sale, which was already pending because the foreclosure court had entered the 

foreclosure judgment in the foreclosure case before Landau submitted her 

application for loan modification to RoundPoint, and that judgment included within 

it an order of sale setting a foreclosure sale.  RoundPoint’s motion did not itself seek 

the entry of a previously non-existent order of sale.5  Because RoundPoint already 

                                                 
5 RoundPoint’s motion explicitly informed the foreclosure court that it was seeking to 

cancel the foreclosure sale because Landau was in “active loss mitigation.”  Landau intimates that 
RoundPoint misled the foreclosure court into believing that no loss-mitigation plan was in place, 
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had secured a foreclosure judgment and order of sale before Landau submitted her 

completed loss-mitigation application, § 1024.41(g) prohibited it only from 

conducting the actual foreclosure sale.  And, of course, RoundPoint never conducted 

the foreclosure sale on Landau’s home.  For these reasons, RoundPoint did not 

violate Regulation X, and the district court correctly granted RoundPoint’s motion 

to dismiss. 

Nor, as Landau argues, does the Consumer Financial Protection Bureau’s 

(“CFPB”) interpretation of Regulation X affect the analysis.  First, as we have noted, 

where, as here, the regulatory language unambiguously answers the question at 

issue, we do not consider the administering agency’s interpretation of its regulation. 

See Lage, 839 F.3d at 1010.  And second, even if we did, the CFPB’s commentary 

concerning Regulation X’s prohibition of servicers from moving for foreclosure 

judgment or order of sale comports with the plain language of the regulation for two 

reasons.   

First, the CFPB suggests that Regulation X prohibits only the filing of 

dispositive motions, as opposed to non-dispositive motions:  

The prohibition on a servicer moving for judgment or order 
of sale includes making a dispositive motion for foreclosure 
judgment, such as a motion for default judgment, judgment 
on the pleadings, or summary judgment which may directly 
result in a judgment of foreclosure or order of sale.   

                                                 
and that it sought to move full-steam ahead with the foreclosure sale.  The language of 
RoundPoint’s motion demonstrates this is not accurate. 
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See Mortgage Servicing Rules Under the Real Estate Settlement Procedures Act 

(Regulation X), 78 Fed. Reg. 10,696, 10,897 (Feb. 14, 2013) (emphasis added).  But 

as we have noted, a motion to reschedule is not a dispositive motion.  So Regulation 

X does not prohibit the filing of such a motion by a servicer.   

Second, RoundPoint’s suspension of foreclosure proceedings when it filed its 

motion to reschedule was consistent with the CFPB’s discussion of the propriety of 

suspending a sale during a trial modification plan.  The CFPB explained that “it is 

appropriate to suspend a foreclosure sale when a borrower is performing under an 

agreement on a loss mitigation option.”  See Mortgage Servicing Rules Under the 

Real Estate Settlement Procedures Act (Regulation X), 78 Fed. Reg. at 10,833 

(emphasis added).  The CFPB has also stated, “[I]t is already standard industry 

practice for a servicer to suspend a foreclosure sale during any period where a 

borrower is making payments pursuant to the terms of a trial loan modification.”  Id.  

And the CFPB has commented that, under the regulation, “it is a covered error for a 

servicer to fail to . . . suspend a foreclosure sale when, for example, the borrower is 

performing under a loss mitigation agreement.”  Id. at 10,847. 

“To suspend” means “[t]o hold in abeyance; defer . . . .”  See Suspend, The 

American Heritage Dictionary of the English Language (5th ed. 2011).  That is very 

different from canceling something altogether, like Landau asserts RoundPoint 

should have done with the previously existing order of sale.  “To cancel” means “[t]o 
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annul or invalidate . . . .”  See Cancel, The American Heritage Dictionary of the 

English Language (5th ed. 2011).  The CFPB’s discussion unambiguously 

contemplates “suspen[sion],” not cancellation, of a foreclosure sale when a borrower 

is performing under a loss-mitigation agreement. 

Here, as we have noted, RoundPoint suspended the foreclosure proceedings 

when it filed its motion to reschedule.  RoundPoint also informed the court that a 

loss-mitigation plan was pending.  Significantly, the foreclosure sale did not take 

place.  And although RoundPoint sought for the court to reschedule the foreclosure 

sale for a future date, it still asked the court to delay the sale pending the outcome of 

the trial loss-modification plan.  That outcome is consistent with how the CFPB 

intended Regulation X to operate. 

IV. 

 In short, we agree with the district court that Landau failed to state a claim for 

violation of 12 C.F.R. § 1024.41(g).  And because Landau’s FDCPA claim was also 

based on a violation of Regulation X, we similarly conclude that she failed to state 

a claim on that basis.  We therefore affirm the district court’s dismissal of the action. 

 AFFIRMED. 
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DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

 
DEUTSCHE BANK TRUST COMPANY AMERICAS AS TRUSTEE RALI 

2006-QS6, 
Appellant, 

 
v. 
 

TERRI P. PAGE, et al., 
Appellees. 

 
No. 4D18-816 

 
[June 12, 2019] 

 
Appeal from the Circuit Court for the Seventeenth Judicial Circuit, 

Broward County; Barry Stone, Senior Judge; L.T. Case No. CACE0966227. 
 
Kimberly Held Israel and William L. Grimsley of McGlinchey Stafford, 

Jacksonville, for appellant. 
 
Nicole R. Moskowitz of Neustein Law Group, P.A., Aventura, for 

appellee, Terri P. Page. 
En Banc1 

 
MAY, J. 
 

The bank appeals an order awarding attorney’s fees to the borrower 
following an involuntary dismissal of its foreclosure action.  It argues the 
borrower is not entitled to attorney’s fees after it prevailed on its standing 
defense.  We agree and reverse. 

 
The bank filed a foreclosure action.  The borrower filed an answer and 

asserted the note and mortgage were void and unenforceable and the bank 
lacked standing.  The case proceeded to trial.   

 
At trial, the borrower argued the bank lacked standing because the note 

attached to the original complaint contained no endorsements, the 
endorsements on the note attached to the amended complaints did not 
contain dates, and the evidence failed to prove it had standing at the 
 
1 We decide this case en banc because it involves an issue of exceptional 
importance.  Fla. R. App. P. 9.331(a). 
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inception of the action.  The bank responded that it had standing because 
it possessed the note at the time it filed the complaint.    

 
The trial court granted the borrower’s motion for involuntary 

dismissal.2  It noted the original complaint contained a note with no 
endorsements and that a successful transfer to a holder requires “evidence 
of it other than three year later appearing endorsements.”  It found no 
standing at the inception of the action even though the bank had 
established standing at trial.  The bank appealed the involuntary 
dismissal.  We affirmed without opinion.  Deutsche Bank Tr. Co. Americas 
v. Page, 214 So. 3d 674 (Fla. 4th DCA 2016). 

 
The borrower then moved for attorney’s fees, arguing she prevailed in 

the action and the note and mortgage provided for attorney’s fees.  
Pursuant to section 57.105(7), Florida Statutes (2017), she argued 
entitlement to attorney’s fees.  The trial court granted the borrower’s 
motion and reserved jurisdiction to determine the amount.   

 
Over a year later, the bank moved for reconsideration of the order 

granting attorney’s fees and costs.  It argued that since the borrower 
prevailed in its “lack of standing” argument, the borrower was not entitled 
to an attorney’s fees award.  The trial court denied the bank’s motion.   

   
The trial court awarded the borrower $52,294 in attorney’s fees.  From 

this final judgment, the bank now appeals. 
 
The bank argues the borrower is not entitled to attorney’s fees because 

the involuntary dismissal was based on the borrower’s “lack of standing” 
defense.  It further argues the borrower cannot take an inconsistent 
position and now argue entitlement to attorney’s fees under the very 
contract upon which the bank failed to prove standing. 

 
The borrower responds that this case is similar to Madl v. Wells Fargo 

Bank, N.A., 244 So. 3d 1134 (Fla. 5th DCA 2017) and Harris v. Bank of 
New York Mellon, 44 Fla. L. Weekly D141 (Fla. 2d DCA Dec. 28, 2018).3  In 

 
2 The trial court also found the default letter defective. 
3 The Second District certified conflict with Nationstar Mortgage LLC v. Glass, 219 
So. 3d 896 (Fla. 4th DCA 2017), review granted, SC17-1387, 2018 WL 2069328 
(Fla. Feb. 13, 2018), and review dismissed as improvidently granted, 44 Fla. L. 
Weekly S148 (Fla. Apr. 18, 2019), reh'g stricken, SC17-1387, 2019 WL 1986842 
(Fla. May 6, 2019) and Bank of New York Mellon Tr. Co., N.A. v. Fitzgerald, 215 
So. 3d 116 (Fla. 3d DCA 2017).   
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those cases, the Fifth and Second Districts held that regardless of the 
borrower prevailing on a “lack of standing” defense, because there was 
proof of a contract between the parties at the time of trial, the borrower is 
entitled to fees.  We disagree. 

 
“[W]hen entitlement of attorney’s fees is based on the interpretation of 

contractual provisions . . . or a statute . . . the appellate court undertakes 
a de novo review.”  Wells Fargo Bank Nat'l Ass'n v. Bird, 234 So. 3d 833, 
834 (Fla. 5th DCA 2018). 

 
Florida follows the “American Rule,” which dictates that attorney’s fees 

are only awarded if authorized by contract or statute.  Glass, 219 So. 3d 
at 897.   

 
Under section 57.105(7), “[i]f a contract contains a provision allowing 

attorney’s fees to a party when he or she is required to take any action to 
enforce the contract, the court may also allow reasonable attorney’s fees 
to the other party when that party prevails in any action, whether as 
plaintiff or defendant, with respect to the contract.”  § 57.105, Fla. Stat. 
(2017).   

 
“[W]here a party prevails by arguing the plaintiff failed to establish it 

had the right pursuant to the contract to bring the action, the party cannot 
simultaneously seek to take advantage of a fee provision in that same 
contract.”  Glass, 219 So. 3d at 898.  Here, that is precisely what 
happened.  The borrower prevailed when the bank failed to prove standing 
at the inception of the action notwithstanding that it proved standing at 
the time of trial.  The borrower cannot now rely upon the same contract 
for an award of attorney’s fees. 
 

Both the Fifth and Second Districts reached their holdings in Madl and 
Harris by relying upon the existence of a contract between the bank and 
the borrower notwithstanding the bank’s failure to prove standing in the 
foreclosure action.  We decline to go down that rabbit hole.   

 
Here, the borrower prevailed due to the bank’s failure to prove standing 

at the inception of the foreclosure action even though it established 
standing at the time of trial.  The borrower cannot have it both ways.  If 
the borrower prevails on its “lack of standing” defense, it cannot rely on 
the contract to obtain attorney’s fees.4 

 
We adhere to our precedent in Glass and state our holding simply: 

 
4 Because of our holding, we need not address the bank’s jurisdictional argument. 
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NO STANDING = NO ATTORNEY’S FEES 

 
We certify conflict with Madl v. Wells Fargo Bank, N.A., 244 So. 3d 1134 
(Fla. 5th DCA 2017) and Harris v. Bank of New York Mellon, 44 Fla. L. 
Weekly D141 (Fla. 2d DCA Dec. 28, 2018). 

 
 Reversed. 
 
GERBER, C.J., WARNER, GROSS, TAYLOR, DAMOORGIAN, LEVINE, CIKLIN, CONNER, 
FORST, KLINGENSMITH, and KUNTZ, JJ., concur. 

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
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KUNTZ, J. 
 
 Diolife LLC’s motion for rehearing en banc or, alternatively, for 
certification of an issue of great public importance is denied.1  We sua 
sponte withdraw our prior opinion and issue this opinion in its place. 
 

 
1 Perera requests that we sanction Diolife’s counsel for “numerous improper 
statements criticizing this Court” and for filing an improper motion for rehearing.  
We decline to issue sanctions but, as the Fifth District has done, we stress that 
“[m]otions for rehearing are not to be used for the purpose of venting counsel’s 
frustrations with the form or substance of the court’s decision.”  Marion v. 
Orlando Pain & Med. Rehab., 67 So. 3d 264, 265 (Fla. 5th DCA 2011) (citation 
omitted). 
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Douglas Perera appeals the circuit court’s final judgment.  The circuit 
court entered judgment in Diolife’s favor on both Diolife’s action for 
declaratory relief and on Perera’s counterclaims for breach of contract and 
specific performance.  The court found the parties orally modified a written 
contract and, as a result, Diolife did not breach the contract.  Alternatively, 
the court found that if Diolife breached the contract, Perera suffered no 
damages.  Based on the facts and arguments presented, we reverse on 
both conclusions and remand for entry of judgment for Perera. 
 

Background 
 

i. Pre-Lawsuit 
  

Perera and Diolife entered into a Membership Interest Purchase 
Agreement (“MIPA”), in which Perera agreed to sell to Diolife a 5% 
membership interest in Cowboys Saloon Holdings, LLC for $200,000.  The 
parties completed this transaction of the MIPA. 
 

The MIPA also gave Perera the option to sell another 5% interest in 
Cowboys Saloon Holdings in exchange for another $200,000 from Diolife.  
The option was exercisable in Perera’s sole discretion and required Diolife 
to tender the purchase price.  The MIPA required the sale of the additional 
interest to close on or before March 31, 2016.  This agreement to buy 
another 5% of Cowboys Saloon Holdings also required Diolife to send 
written notice to Perera when it was ready to close:  
 

Agreement to Purchase and Sell the Additional Interest. 
[Diolife] hereby irrevocably covenants and agrees to purchase 
from [Perera], and [Perera] shall have the option (exercisable 
in [his] sole discretion) to transfer, sell and deliver to [Diolife], 
the Additional Interest in exchange for a total purchase price 
of Two Hundred Thousand Dollars ($200,000.00) payable in 
cash at the Second Closing . . . .  [Diolife] shall send written 
notice to [Perera] when it is ready to close on the purchase of 
the Additional Interest (the “Closing Notice”), and such notice 
shall be sent no later than March 21, 2016 . . . . 

 
The MIPA specifically provided that it could not be amended orally or 
through the parties’ actions: 
 

Amendment and Waiver. The provisions of this Agreement 
may be amended and waived only with the prior written 
consent of the Seller and the Buyer, and no course of conduct 
or failure or delay in enforcing the provisions of this 
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Agreement shall be construed as a waiver of such provisions 
or affect the validity, binding effect or enforceability of this 
Agreement or any provision hereof. 

 
 The parties jointly filed a detailed statement of stipulated facts before 
trial.  They agreed that Diolife did not send the written notice by the March 
21, 2016 deadline.  Instead, on that day, Diolife’s counsel sent Perera’s 
counsel an email stating he understood their clients had “discussed an 
extension regarding the purchase of an additional 5% membership interest 
in” Cowboys Saloon Holdings.  He suggested “moving the notice and 
closing date” and attached a draft amended agreement incorporating the 
proposed new dates. 
 

Two days later, Diolife’s counsel again emailed Perera’s counsel, 
stating, “Thanks again for our call yesterday. Can you please provide the 
discussed offer in writing so my client can have something concrete to 
review?”  Perera’s counsel responded, “2.5% for $200,000.  Must close by 
April 15.  All other terms of the purchase option remain the same.  This is 
a non-binding offer that only becomes effective upon execution of definitive 
documents.”  These terms formed the purported oral modification of the 
MIPA: Perera’s sale of a 2.5% interest for $200,000, with an April 15, 2016 
closing date. 

 
Six days later, Perera sent a text message to Diolife’s members stating 

that Cowboys Saloon Holdings was “raising cash from other big funds and 
ha[d] commitments for higher valuations.”  The purported commitments 
at higher valuations was the reason Perera was “pushing” Diolife’s 
members to go through with the purchase before the closing deadline.  
“Once the deadline passed,” however, Perera had to convince other 
investors to allow Diolife to pay $200,000 but receive only a 2.5% interest 
because the company’s value was increasing.  Perera also stated in the 
text message: “If you guys are not interested[,] I am OK with it but I am 
doing my best. Let me know your thoughts.” 
 
 On April 5, 2016, Diolife’s counsel again emailed Perera’s counsel, 
stating he “believe[d] [their] clients have agreed on these terms.  Please 
confirm same . . . .”  On April 11, 2016, Perera’s counsel emailed Diolife’s 
counsel and attached a “First Amendment to Membership Interest 
Purchase Agreement.”  Perera signed the attachment, and it reflected the 
sale of a 2.5% interest for $200,000.   
 

One day later, Diolife’s counsel emailed Perera’s counsel stating, “Our 
client has informed us that they do not intend to move forward with the 
transaction. Thanks.” 
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Seven days after Diolife notified Perera that it would not move forward, 
Perera sent a demand letter to Diolife and stated in his cover letter that it 
was his “final attempt to resolve this issue in an attempt to preserve a 
working business relationship.”     
 

ii. The Lawsuit 
 

Nine days after it notified Perera that it would not be completing its 
purchase of the additional interest in Cowboys Saloon Holdings, and only 
two days after Perera sent his demand letter, Diolife brought an action for 
declaratory judgment to determine whether Perera had a right to claim a 
breach of the MIPA.  Perera filed a counterclaim alleging a breach of 
contract and seeking specific performance of the contract. 

 
During the lawsuit, Perera remained willing to perform and signed an 

affidavit stating, “I remain ready, willing and able to convey the 5% 
Additional Interest to” Diolife.  But the circuit court stated in the final 
judgment that Cowboys Saloon Holdings was formally dissolved and “run 
into the ground.” 

 
The court first entered summary judgment against Perera on his claim 

for specific performance.  Next, after a non-jury trial, the court found for 
Diolife on its claim for declaratory judgment and on Perera’s counterclaim 
for breach of contract.  Perera appeals the court’s judgment. 
 

Analysis 
  

Perera raises three issues on appeal, arguing the court erred by 
concluding that: (i) the parties entered into an oral modification of the 
MIPA, (ii) Perera did not suffer any damages even if Diolife breached the 
MIPA, and (iii) Diolife did not anticipatorily repudiate the MIPA. 

 
We agree with Perera’s first two points on appeal and reverse.  Because 

we reverse the judgment, we find it unnecessary to address the third issue 
on appeal. 
 

i. Diolife Breached the MIPA 
  

The MIPA required Diolife to purchase another 5% membership interest 
in Cowboys Saloon Holdings for $200,000 and to close by March 31, 2016.  
It is undisputed the additional purchase did not happen by the deadline.  
As a result, Diolife breached the original contract.  But Diolife argued, and 
the circuit court agreed, that the parties orally modified the MIPA before 
any breach occurred.  
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We first address whether the parties orally modified the MIPA.   
 
When a contract does not address modification, oral modification of the 

contract is generally permissible.   Okeechobee Resorts, L.L.C. v. E Z Cash 
Pawn, Inc., 145 So. 3d 989, 992 (Fla. 4th DCA 2014) (citations omitted).  
But “[c]ontracting parties are at liberty to address any issue they see fit, 
including the question of whether their agreement may be modified at all, 
and, if so, how.”  Id. at 993 (citation omitted). 

 
Here, the MIPA contained a provision barring amendment other than 

through a writing signed by all parties.  When a contract contains such a 
provision, any alleged oral modification is generally disposed of as a matter 
of law, and the court should enforce the contract as written.  Id.  But this 
rule has an exception dating to a 1956 opinion from our supreme court.  
In Professional Insurance Corp. v. Cahill, 90 So. 2d 916 (Fla. 1956), the 
court explained that even when the contract contains a provision 
precluding oral modification, 

 
[a] written contract or agreement may be altered or modified 
by an oral agreement if the latter has been accepted and acted 
upon by the parties in such manner as would work a fraud on 
either party to refuse to enforce it. 

 
Id. at 918 (citation omitted).  In Okeechobee Resorts, we examined the 
“judicial choirs’ lack of perfect harmony” in applying Cahill and the various 
holdings from the courts.  145 So. 3d at 995.  But we concluded that 
despite the various applications of Cahill, Cahill remains binding 
precedent.  Id.  We explained that this requires the plaintiff to prove: 
 

(a) that the parties agreed upon and accepted the oral 
modification (i.e., mutual assent); and (b) that both parties (or 
at least the party seeking to enforce the amendment) 
performed consistent with the terms of the alleged oral 
modification (not merely consistent with their obligations 
under the original contract); and (c) that due to plaintiff’s 
performance under the contract as amended the defendant 
received and accepted a benefit that it otherwise was not 
entitled to under the original contract (i.e., independent 
consideration). 

 
Id. (emphases removed).   
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 Applying that test to this case, we conclude that the parties did not 
modify the MIPA.  Diolife argued the parties orally modified the closing 
deadline and, as a result, it did not breach the contract.  And the circuit 
court agreed, finding the parties agreed—by oral conversations, text 
messages, and emails—to extend the closing deadline. 
 

But because the MIPA contains a provision precluding oral 
modification, to establish an oral modification, Diolife needed to establish 
that the parties acted on the modification and that it would “work a fraud” 
on Diolife to refuse performance.  See Cahill, 90 So. 2d at 918.  Diolife 
failed to meet this burden. 

 
At best, Diolife presented evidence that on the day of the deadline, its 

counsel sent an email about a potential revision to the MIPA.  Days later, 
after other emails, Perera’s counsel emailed Diolife’s counsel: “. . . All other 
terms of the purchase option remain the same. This is a non-binding offer 
that only becomes effective upon execution of definitive documents.”  
Other messages from Perera included requiring Diolife to pay the same 
$200,000 for only 2.5% of stock instead of the 5% set forth in the MIPA.   

 
But the parties did not act on the communication about potentially 

amending the MIPA.  Most significantly, Diolife never acted on the MIPA or 
the alleged oral modification because Diolife never sent Perera the required 
funds.  Thus, the Cahill requirement that the oral modification must have 
been “accepted and acted upon by the parties” was not satisfied. See 90 
So. 2d at 918. 
 

As a result, the parties did not amend the MIPA, and Diolife breached 
the agreement on March 31, 2016, when it failed to close on the purchase 
of the additional interest in Cowboys Saloon Holdings.2 
 

ii. Perera Sustained Damages 
 

The circuit court found that Perera sustained no damages, a conclusion 
that would require judgment in Diolife’s favor even if Diolife breached the 
 
2 Diolife argues that there were two oral amendments to the MIPA.  First, Diolife 
argues the parties extended the deadline to close on the purchase of the 
additional stock.  Second, Diolife argues the parties modified the stock purchase 
agreement.  But Diolife made no payment to Perera for the additional interest; it 
did not pay Perera by the original deadline or the allegedly extended deadline. 
And when the allegedly extended deadline came, Diolife failed to make payment 
pursuant to the original terms or the allegedly amended terms.  Modified or not, 
Diolife was in breach. 
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contract.  The circuit court determined that because the value of a 5% 
interest in Cowboys Saloon Holdings exceeded $200,000 on the day of the 
breach, Perera did not sustain a loss.  We disagree.   

 
In arriving at its conclusion, the court reasoned: 1) “the value of a 5% 

membership interest in Cowboys Saloon was higher than the contract 
value in the MIPA of $200,000.00, otherwise Mr. Perera would not have 
been trying to get $200,000.00 for a 2.5% interest”; and 2) there were text 
messages between the parties and “the agreement that Mr. Perera later 
entered into, which the Court understands did not go forward . . . .”  The 
court considered the subsequent agreement but refused to consider that 
the subsequent agreement did not go forward or that Cowboys Saloon 
Holdings was dissolved.  The court stated that it would not consider that 
“point later in time.”  But Perera’s attempts to obtain better terms in 
exchange for excusing Diolife’s breach is not evidence of the market value 
of the 5% interest in Cowboys Saloon Holdings.  Furthermore, the court 
relied on text messages that Perera sent after Diolife’s deadline to send 
notice that it was prepared to complete the purchase.  Finally, the 
“agreement later entered into” occurred after the breach.  In any event, the 
court effectively used the out-of-pocket measure of damages to conclude 
Perera sustained no damages. 

 
But, in a breach of contract action, “[a] non-breaching party is entitled 

to recover the benefit of its bargain under a contract.” Nat’l Educ. Ctrs., 
Inc. v. Kirkland, 635 So. 2d 33, 34 (Fla. 4th DCA 1993). “[T]he goal of 
damages is to place the injured party in the same position in which it 
would have been had the breach not occurred.” Tucker v. John Galt Ins. 
Agency Corp., 743 So. 2d 108, 111 (Fla. 4th DCA 1999). 

 
Perera was entitled to the benefit of his bargain.  He did not have to 

search for a potential second investor during the short time between 
Diolife’s correspondence announcing it “did not intend to move forward 
with the transaction” and the date Diolife filed the lawsuit.  In total, only 
nine days elapsed between Diolife’s correspondence withdrawing from the 
MIPA and the date it filed the lawsuit.  Even while the lawsuit was pending, 
Perera testified by affidavit that he remained “ready, willing, and able” to 
conclude the transaction as written in the MIPA.   

 
On the date of the breach, March 31, 2016, Perera had a right to receive 

$200,000 and, instead, he received nothing.  See Shearson Loeb Rhoades, 
Inc. v. Medlin, 468 So. 2d 272, 273 (Fla. 4th DCA 1985) (stating that 
damages generally “should be measured as of the date of the breach” 
(quoting Grossman Holdings Ltd. v. Hourihan, 414 So. 2d 1037, 1040 (Fla. 
1982))).  His text message bragging about the increased value of the 
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company does not change the fact that he did not receive the benefit of the 
bargain—$200,000. 
 

Yet Diolife passionately argues in its motion that “the benefit of the 
bargain measure of damages absolutely requires a plaintiff to prove the 
actual value of the property at the time of the breach.”  In support of this 
assertion, Diolife relies on Kind v. Gittman, 889 So. 2d 87, 90 (Fla. 4th DCA 
2004).  In Kind, we stated that “the ‘benefit of the bargain’ rule [ ] awards 
as damages the difference between the actual value of the property and its 
value had the alleged facts regarding it been true.”  Id. (quoting Martin v. 
Brown, 566 So. 2d 890, 891-92 (Fla. 4th DCA 1990)).  But Kind involved 
a claim for fraudulent inducement, and this appeal does not.   

 
Still, Diolife is correct that the difference between the contract price and 

the market value of the interest in the company is one potential measure 
of damages.  See, e.g., Estate of Callaway v. Garner, 772 S.E.2d 668, 670 
(Ga. 2015); Miga v. Jensen, 96 S.W.3d 207, 216 (Tex. 2002); Aroneck v. 
Atkin, 456 N.Y.S.2d 558, 559 (N.Y. App. Div. 1982); Langlois v. Maloney, 
64 A.2d 697, 702 (N.H. 1949).  Generally, these cases hold that damages 
for breach of a stock purchase agreement are measured by comparing the 
stock’s contract price to its market value.  See Aroneck, 456 N.Y.S.2d at 
559. 

 
That is one potential measure of damages.  It is not the only one.  Diolife 

incorrectly maintains it would be “unprecedented” to hold that the seller 
of an interest in a business can receive the contract price.  Based on these 
facts and legal arguments, such a holding is not “unprecedented” or 
“blatantly wrong.” 

 
In fact, “where a buyer breaches his contract to purchase certain 

specific shares of stock,” “[t]he general rule” allows the seller three options.  
Annotation, Measure of Damages for Buyer’s Breach of Contract to 
Purchase Shares of Stock, 44 A.L.R. 358 (1926) (citing Mason v. Decker, 72 
N.Y. 595, 599 (N.Y. 1878)).   

 
• First, “the seller may treat the stock as belonging to the buyer 

and recover the contract price . . . .”  Id.; see also 12A Fletcher 
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Cyc. Corp. § 5630 (2018) (“If the seller of stock has delivered 
it, an action for the price agreed upon may be maintained.”).3   

• Second, the seller may “resell the property as agent of the 
buyer and recover the difference between the contract price 
and the net amount received on the resale.”  Annotation, 
Measure of Damages for Buyer’s Breach of Contract to 
Purchase Shares of Stock, 44 A.L.R. 358 (1926).   

• Third, the seller “may keep the shares of stock and recover as 
his damages the difference between the contract price and the 
value of the stock at the time when the buyer should have 
accepted the same.”  Id. 

The first available remedy allows a plaintiff to seek the contract price 
from the defendant, a remedy long ago accepted throughout this country.  
See, e.g., Pittsburgh Hardware & Home Supply Co. v. Bown, 174 F. 981, 
983 (3d Cir. 1909); Veatch v. Howard, 444 P.2d 865, 867 (Colo. 1968); 
Davies v. Semloh Hotel, Inc., 44 P.2d 689, 691 (Utah 1935); Lam v. White, 
264 S.W. 1113, 1115 (Ky. 1924); Tucker v. Scott, 186 P. 150, 151 (Cal. 
1919). 

 
Similarly, the Pennsylvania Supreme Court explained that the “law in 

this state as well as elsewhere is that, where the vendor has tendered a 
delivery of the specific property, for example, stock or bonds, required by 
the contract, he is entitled to the agreed price.”  Vilsack v. Wilson, 112 A. 
17, 19 (Pa. 1920) (citations omitted).  And the New York Court of Appeals 
explained that when a buyer fails to tender the agreed purchase price for 
stock, “it is too well-settled to be longer disputed that the plaintiff could 
treat the stock as belonging to the defendant, and sue for and recover the 
price agreed to be paid for it.”  Mason, 72 N.Y. at 599 (citations omitted). 

 
Like Diolife, a defendant recently argued to Connecticut’s intermediate 

appellate court that “the only proper measure of damages is the difference 
between the purchase price of the stock and the value of the stock.”  
Whitney v. J.M. Scott Assocs., Inc., 137 A.3d 866, 871 (Conn. App. Ct. 
2016).  The court rejected the defendant’s argument and approved the trial 
 
3 Stock is delivered when an agreement to purchase is signed and the seller has 
no further obligations.  Jackson Land Co. v. Harbeson, 153 So. 2d 826, 828 (Fla. 
1963) (“There was no failure on the part of the Harbesons to deliver the stock. 
That was accomplished when the contract was signed.”); see also Radiation 
Dynamics, Inc. v. Goldmuntz, 464 F.2d 876, 891 (2d Cir. 1972); Mason, 72 N.Y. 
at 598. 
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court’s imposition of damages in the amount due on the agreement.  Id. at 
871-72 (awarding damages equal to the total amount due on the 
agreement minus what the plaintiff had received). 

 
Thus, the remedy awarded to Perera in this case is not 

“unprecedented.”  In fact, it appears the First District allowed the same 
remedy in Black v. Frank, 176 So. 2d 113, 114-15 (Fla. 1st DCA 1965).  
There, the seller of stock in a restaurant filed a breach of contract lawsuit 
against the buyer.  Id. at 114.  The trial court awarded damages to the 
seller “pursuant to the original agreement to purchase the assets.”  Id. at 
115.  On appeal, the buyer argued the trial court erred in awarding 
damages, as the proper remedy was to return the stock to the seller.  Id.  
The First District disagreed and held that the seller could obtain damages 
in accordance with the obligations of the contract.  Id. 

 
 And the Third District allowed the same remedy when a buyer refused 
to pay for stock she requested a broker acquire.  Mass v. Gordon, 101 So. 
2d 836, 837-38 (Fla. 3d DCA 1958).  The court explained that “the broker 
has an election of remedies.”  Id. at 837.  The broker could “treat the stock 
as the property of the customer, and sue for the full purchase price upon 
a tender of the stock; or, he may sell the stock promptly or within a 
reasonable time, and recover the difference between the purchase price 
and the amount received on such sale.”  Id. 
 
 The Florida Supreme Court has also recognized that a closely held 
corporation may be treated differently when dealing with the breach of a 
contract to purchase stock.  The court held that “[t]he rule enunciated by 
this Court . . .  appears to be in accord with the weight of American 
authority in holding that contracts for the sale of stocks that have no 
recognized market value, or which are not readily procurable except from 
the defendant will be specifically enforced.”  McCutcheon v. Nat’l 
Acceptance Corp., 197 So. 475, 478 (Fla. 1940) (citation omitted); see also 
Jackson Land Co., 153 So. 2d at 828; Baruch v. W. B. Haggerty, Inc., 188 
So. 797, 799 (Fla. 1939); Chace v. Johnson, 123 So. 519, 521 (Fla. 1929). 
 
 Similarly, we have explained that  
 

[i]n Baruch . . . the [Florida Supreme Court] held that where 
the corporation was a closed one, and where none of the stock 
had ever been put on the market and had no readily 
ascertainable market value and where the stock had no fixed 
value and no par value, the buyer would be entitled to invoke 
the aid of equity to enforce a contract for sale of stock. 
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Further, the court found the doctrine of mutuality of remedy 
would entitle the seller to specific performance[.] 

 
Camp v. Parks, 314 So. 2d 611, 613–14 (Fla. 4th DCA 1975).4  The fact 
that Cowboys Saloon Holdings was an entity without stock on a public 
market is a factor to be considered.  
  

Perera was entitled “to pursue any remedy which the law affords.”  
Black, 176 So. 2d at 115.  In Black, the First District held the seller of 
stock had a right to pursue the remaining contract amount from the buyer.  
Id.  So too does Perera.  While the generally accepted remedy may be (and 
should be) the difference between the agreed purchase price and the 
market value of the stock, that is not a viable remedy in this case.  On 
these unique facts and based on the issues raised, Perera is entitled to the 
$200,000 stated on the face of the MIPA. 

 
Conclusion 

  
Diolife breached the MIPA when it did not close on the purchase of the 

additional 5% interest, and there was no valid oral modification.  As a 
result, Perera sustained damages in the amount of $200,000.  We 
therefore reverse the court’s judgment and remand for entry of judgment 
consistent with this opinion.   
 
 Reversed and remanded. 
 
GERBER, C.J., and TAYLOR J., concur. 

 
*            *            * 

 
FINAL UPON RELEASE; NO MOTION FOR REHEARING WILL BE 

ENTERTAINED; MANDATE ISSUED SIMULTANEOUSLY WITH OPINION. 
    
 

 
4 Perera did not appeal the court’s judgment on his claim for specific performance, 
perhaps because performance is now impossible, though it was possible when 
Diolife filed the lawsuit. 
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CONNER, J. 

Ernest P. Ricci, pro se, appeals the trial court’s nonfinal order 
overruling his objection to sale, denying his motion to set aside certificate 
of sale, and directing the clerk of the court to issue a certificate of title to 
Ventures Trust (“Ventures”) in an underlying mortgage foreclosure action.  
Ricci argues that the trial court erred in entering the order because prior 
to its entry, Ricci filed a notice of removal to federal court and filed a copy 
with the state court clerk.  He argues that the trial court did not have 
jurisdiction until the federal court remanded the case and that the trial 
court’s order was therefore void because it was entered prior to the 
remand. 

Because the case was effectively removed to federal court a few hours 
before the order under review was entered, we reverse the order under 
review.  However, as we explain, our reversal is without prejudice for the 
trial court, sua sponte or upon motion, to immediately re-enter the order 
after vacating it, with notice to the parties. 
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Background 

Ventures filed its foreclosure complaint, and eventually moved for 
summary judgment, which was granted.  Ricci appealed and this Court 
affirmed per curiam.  Ricci v. Ventures Tr. 2013–I–H–R By MCM Capital 
Partners, LLC, 253 So. 3d 607 (Fla. 4th DCA 2018).  Thereafter, Ricci filed 
his first notice of removal to the federal district court, which delayed the 
foreclosure sale until the federal district court remanded the case in 
October 2017.  Ventures maintains that during this time, Ricci filed 
numerous bankruptcy petitions, which Ventures argues were used to 
further delay the foreclosure sale. 

In March 2018, Ricci filed his motion to set aside the sale, and the trial 
court held a hearing.  In support of the motion, Ricci argued that he was 
not given proper notice of the judicial sale.  On April 4, 2018, the trial 
court entered an order overruling the objection to the sale, finding that at 
the time the notice of sale was served, Ricci was represented by counsel, 
and that counsel for Ventures had properly served Ricci’s counsel with the 
notice.  The trial court concluded that an evidentiary hearing was not 
required because Ricci was not entitled to personal notice by Ventures.  At 
7:25 a.m. the same day, and prior to the order overruling the objection to 
sale was filed, Ricci filed his second notice of removal to federal court and 
filed a copy with the state court clerk. 

Five days later, Ricci filed his notice of appeal with this Court.  One 
week later, the federal district court rendered its second order remanding 
the case, concluding that it did not have subject matter jurisdiction. 

Appellate Analysis 

On appeal, Ricci asserts that the trial court lost jurisdiction once he 
filed his notice of removal and filed a copy with the state court clerk, which 
was prior to the entry of the order denying his objection to the foreclosure 
sale.  He contends that the nonfinal order at issue is therefore void. 

In response, Ventures maintains that Ricci invited any error, and that 
he failed to preserve the jurisdictional argument by not first raising it in 
the trial court.  Ventures further contends that Ricci’s objection to the sale 
failed as a matter of law, and therefore, even if the trial court was 
temporarily divested of jurisdiction, the order constituted harmless error. 

Ventures’ preservation argument lacks merit because “[a]n order void 
for want of jurisdiction in the lower tribunal may be challenged on appeal, 
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even where the jurisdictional defect was not raised below.”  Musa v. Wells 
Fargo Del. Tr. Co., 181 So. 3d 1275, 1275 (Fla. 1st DCA 2015).  Generally, 
“a challenge to subject matter jurisdiction is proper only when the court 
lacks authority to hear a class of cases, rather than when it simply lacks 
authority to grant the relief requested in a particular case.”  In re Adoption 
of D.P.P., 158 So. 3d 633, 636-37 (Fla. 5th DCA 2014) (citing Cunningham 
v. Standard Guar. Ins. Co., 630 So. 2d 179, 181 (Fla. 1994); Fla. Power & 
Light Co. v. Canal Auth., 423 So. 2d 421, 425 (Fla. 5th DCA 1982)).  
Judgments entered without subject matter jurisdiction are void.  Id. at 
637.  To the extent that Ricci appears to argue the trial court lacked 
subject matter jurisdiction, the matter may be raised for the first time on 
appeal. 

Removal procedures are governed by the federal statutes.  The relevant 
statute provides: 

Promptly after the filing of such notice of removal of a civil 
action the defendant or defendants shall give written notice 
thereof to all adverse parties and shall file a copy of the notice 
with the clerk of such State court, which shall effect the 
removal and the State court shall proceed no further unless 
and until the case is remanded. 

City of Delray Beach v. Dharma Props., Inc., 809 So. 2d 35, 36 (Fla. 4th 
DCA 2002) (quoting 28 U.S.C. § 1446(d)).  Further:  

If at any time before final judgment it appears that the district 
court lacks subject matter jurisdiction, the case shall be 
remanded.  An order remanding the case may require 
payment of just costs and any actual expenses, including 
attorney fees, incurred as a result of the removal.  A certified 
copy of the order of remand shall be mailed by the clerk to the 
clerk of the State court. The State court may thereupon 
proceed with such case. 

Id. (quoting 28 U.S.C. § 1447(c)). 

There are “competing views” and  “conflicting cases, even within our 
own state” regarding the effect of the federal removal statutes on state 
court jurisdiction.  Hunnewell v. Palm Beach Cty., 786 So. 2d 4, 6 (Fla. 4th 
DCA 2000).  More specifically, there is a split of authority in federal, out-
of-state, and Florida decisions as to whether an order entered by a state 
trial court during the removal period is “void” or “voidable.”  The majority 
position, nationally and within Florida, is that “after removal, the 
jurisdiction of the state court absolutely ceases and the state court has a 
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duty not to proceed any further in the case.  Any subsequent proceedings 
in state court on the case are void ab initio.”  Musa, 181 So. 3d at 1277 
(quoting Maseda v. Honda Motor Co., 861 F.2d 1248, 1254-55 (11th Cir. 
1988)); see also Garcia v. Deutsche Bank Nat’l Tr. Co., 259 So. 3d 201, 202 
(Fla. 3d DCA 2018); Cole v. Wells Fargo Bank Nat’l Ass’n, 201 So. 3d 749, 
750 (Fla. 5th DCA 2016); Gunning v. Brophy, 746 So. 2d 468, 468 (Fla. 2d 
DCA 1997). 

This Court has also held that the removal statutes make clear that 
“state court jurisdiction ceases when a copy of the notice of removal is filed 
in the state court. . . . Thereafter, the state court is allowed to resume 
jurisdiction on the removed case if, and only if, the federal court grants 
permission by entering an order of remand.”  Dharma Props., 809 So. 2d 
at 36 (quoting Preston v. Allstate Ins. Co., 627 So. 2d 1322, 1324 (Fla. 3d 
DCA 1993)).  However, in Heilman v. Florida Department of Revenue, 727 
So. 2d 958 (Fla. 4th DCA 1998), we opined that “not all state actions are 
void before a federal court remand,” and we followed the lead of North 
Dakota in adopting a “limited exception to the general ‘void’ rule.”  Id. at 
960.  We said: “The exception provides that in cases involving multiple 
filings of removal petitions, a state court retains jurisdiction to act when 
the federal court subsequently denies a removal petition which is based 
on the same grounds as a previously denied removal petition.”  Id.  As the 
First District cogently noted in Musa, it appears we adopted the “narrow 
exception” as a way to address the abuse of frivolous removals.  Musa, 181 
So. 3d at 1282-83. 

However, there are two problems concerning the caselaw, both 
nationally and within Florida, analyzing the effect of the federal removal 
statutes on state court jurisdiction.  One problem is that much of the 
caselaw speaks in terms of the effect of removal on “subject matter 
jurisdiction,” when more properly, the topic is “case jurisdiction.”  “Subject 
matter jurisdiction” refers to “the [trial] court lack[ing] authority to hear a 
class of cases, rather than when it simply lacks authority to grant the relief 
requested in a particular case.”  In re Adoption of D.P.P., 158 So. 3d at 636-
37.  “Case jurisdiction” refers to “the power of the court over a particular 
case that is within its subject matter jurisdiction.”  Trerice v. Trerice, 250 
So. 3d 695, 698 (Fla. 4th DCA 2018) (quoting MCR Funding v. CMG 
Funding Corp., 771 So. 2d 32, 35 (Fla. 4th DCA 2000)). 

The distinction in the type of jurisdiction affected by removal is 
important because, significantly, section 1446(d) does not use the word 
“jurisdiction” in describing the “effect” of removal.  The statute provides: 
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Promptly after the filing of such notice of removal of a civil 
action the defendant or defendants shall give written notice 
thereof to all adverse parties and shall file a copy of the notice 
with the clerk of such State court, which shall effect the 
removal and the State court shall proceed no further unless 
and until the case is remanded. 

 
28 U.S.C. § 1446(d) (emphasis added).  Instead of directly stating the state 
court has no power to act, the statute simply gives a command that the 
state court take no further action.  If Congress truly intended that any 
action taken by the state court during the removal period is void, it would 
have used words to that effect.  Instead, as a matter of comity, it appears 
that Congress simply intended the removal statute to provide a directive 
not to take further action (in other words, affecting the state court’s 
authority to act in a particular case, which is case jurisdiction, not subject 
matter jurisdiction).  Additionally, a lack of subject matter jurisdiction 
makes an order void, whereas a lack of case jurisdiction generally renders 
an order voidable.  14302 Marina San Pablo Place SPE, LLC v. VCP-San 
Pablo, Ltd., 92 So. 3d 320, 321 (Fla. 1st DCA 2012) (Ray, J., concurring). 

The second problem is that some cases describe the “effect” of removal 
as causing jurisdiction to “cease” or “terminate,” while other cases speak 
of jurisdiction as “suspended.”  See Musa, 181 So. 3d at 1277 (stating 
“after removal, the jurisdiction of the state court absolutely ceases” 
(quoting Maseda, 861 F.2d at 1254-55)); Maseda, 861 F.2d at 1256 (“This 
case was removed to federal court which terminated the jurisdiction of the 
state court.”); cf. Akla Indus., Inc. v. Columbia St. Partners, Inc., 95 N.E.3d 
194, 199 (Ind. Ct. App. 2018) (“An order remanding an action to the 
Federal court . . . merely suspends or holds [state] jurisdiction in 
abeyance[.]” (first and second alterations in original) (quoting Peoples Tr. 
& Sav. Bank v. Humphrey, 451 N.E.2d 1104, 1108 (Ind. Ct. App. 1983))); 
Holmes v. AC & S, Inc., 388 F. Supp. 2d 663, 667 (E.D. Va. 2004) 
(discussing that removal to federal court suspends any subsequent state 
court proceedings).   

The problem with cases speaking in terms of jurisdiction “ceasing” or 
“terminating” is that the analysis seems to indicate that jurisdiction solely 
resides in one court at a time, suggesting that jurisdiction gets diverted 
from one court to another.  However, cases using “cease” and “terminate” 
language never explain how the removal statute language supports the 
notion that once jurisdiction “ceases” or “terminates,” jurisdiction gets 
reactivated.  On the other hand, the “unless and until” language of section 
1446(d) seems more conducive to the notion that state court jurisdiction 
is “suspended” by a removal to federal court.   
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Ventures’ answer brief contends that there is a seeming intra-district 
conflict in our caselaw between Heilman and Hunnewell on the one hand 
(adopting the limited exception to the majority rule that state action after 
removal and before remand is void), and Remova Pool Fence Co. v. Roth, 
647 So. 2d 1022 (Fla. 4th DCA 1994), and Weatherly v. North American 
Van Lines, 440 So. 2d 518 (Fla. 4th DCA 1983), on the other hand 
(embracing the majority position that there are no exceptions to the rule).  
Interestingly, Ventures does not cite Dharma Properties in its answer brief, 
which opined that once removal occurs, the state court’s jurisdiction 
“ceases,” and “resume[s]” “if, and only if, the federal court grants 
permission by entering an order on remand.”  Dharma Props., 809 So. 2d 
at 36 (quoting Preston, 627 So. 2d at 1324).  We note that Dharma 
Properties did not cite or discuss Heilman or Hunnewell. 

Based on our analysis in Dharma Properties, we do not need to resolve 
intra-district conflict with our caselaw or certify conflict with any sister 
district courts.  In Dharma Properties, we made clear that once an order of 
remand is entered by the federal court, state court jurisdiction resumes.  
We construe the principle of resumption of jurisdiction to be automatic, 
once the remand order is entered by the federal court.  We view the 
situation concerning the effect of removal on state court case jurisdiction 
to be comparable to hitting the “pause” button on a recording device.  The 
creation of the case record in state court is stopped until the “resume” 
button is pushed (the entry of the remand order).  In our view, it does not 
matter whether state case jurisdiction is described as having “ceased,” 
“terminated,” or having been “suspended” while removal was in effect.  
Once the remand order is entered, the state court can resume its 
jurisdiction over the case as if the removal notice had never been filed. 

Thus, the proper course of action regarding an order entered after 
notice of removal has been filed in the state court proceeding and before 
entry of a remand order is that: (1) the trial court and the parties take no 
action on the improperly issued state court order until a remand order is 
entered; (2) the trial court promptly vacate the order sua sponte or on 
motion of a party after the remand order is entered; and (3) the trial court 
immediately re-enter the vacated order with notice to the parties after the 
remand order is entered.  Such course of action assures that the parties 
will be in the same position as they would have been if removal had never 
occurred. 

Thus, we reverse the April 4, 2018 order entered by the trial court 
because the trial court did not have case jurisdiction to issue the order, 
and remand for further proceedings consistent with this opinion. 
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Reversed and remanded. 
 
WARNER and MAY, JJ., concur. 

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
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GROSS, J. 
 

The narrow issue in this case is whether an attorney’s cease and desist 
letter to an opposing party is “published” for the purpose of a defamation 
action when the attorney sends a copy of the letter to his client.  We affirm 
the order granting the motion to dismiss with prejudice because sending 
the letter to the client did not amount to a “publication” under the law of 
defamation. 
 

Appellees are attorneys who were retained by the board of directors of 
a condominium association to deal with appellant, Rand Hoch, a unit 
owner at the condominium who was unhappy about certain decisions 
made by the board.  The attorneys sent Hoch a cease and desist letter and 
sent a copy to their “client.”  Hoch took offense at the content of the letter 
and sued the attorneys for defamation.  The circuit court dismissed the 
case for failure to state a cause of action, ruling that the complaint “fail[ed] 
to allege publication to a third party.”  The court wrote: 
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The Court finds that publication of the letter to [the plaintiff] 
and the firm’s client as reflected in the December 20, 2016 
letter and as plead in the Amended Complaint, is not 
publication to a third party as a matter of law. . . .  The Court 
is persuaded by the case law submitted by the Defendants, 
particularly American Airlines v. Geddes, 960 So. 2d 830 (Fla. 
3d DCA 2007). 

 
Defamation is defined as “the unprivileged publication of false 

statements which naturally and proximately result in injury to another.” 
Wolfson v. Kirk, 273 So. 2d 774, 776 (Fla. 4th DCA 1973).  “Publication of 
defamatory matter is communication of the statement to a third person.” 
Granda–Centeno v. Lara, 489 So. 2d 142, 143 (Fla. 3d DCA 1986).  “There 
may be publication to any third person.”  W. Prosser & W. Keeton, The Law 
of Torts § 113, at 798 (5th ed. 1984); see also Tyler v. Garris, 292 So. 2d 
427, 429 (Fla. 4th DCA 1974) (the only requirement is that “the defamatory 
matter must have been communicated to some third person in order for 
same to be actionable.”). 
 

That said, Florida courts have recognized that certain communications, 
even though apparently made to “third persons,” are not “published” for 
the purpose of stating a defamation cause of action.  To reach this 
conclusion, courts have employed the legal fiction that the party hearing 
or seeing the purported defamation is so closely connected with the 
potential defamation plaintiff or defendant that they merge into a single 
entity, so there is no publication to a “third person” necessary to the cause 
of action. 
 

First, Florida courts have found no publication where a corporation is 
sued for defamation and the defamatory statement was made by one 
managerial employee of the corporation to another.  “When the entity 
alleged to have committed the defamation is a corporation, the courts have 
held that statements made to corporate executive or managerial employees 
of that entity are, in effect, being made to the corporation itself, and thus 
lack the essential element of publication.”  Am. Airlines, Inc. v. Geddes, 
960 So. 2d 830, 833 (Fla. 3d DCA 2007).  In Geddes, the jury found that 
American Airlines had defamed an employee while investigating 
misconduct.  The third district reversed the verdict, holding: 
 

All communication between American executive/managerial 
employees are considered to be the corporation talking to 
itself, and, could not be the basis for any defamation claim 
because they lacked the essential element of publication to a 
third party.  
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Id. at 834. 
 

Second, Florida courts have found no publication when a defamatory 
statement about a plaintiff corporation is made to a managerial employee 
of the corporation.  In Advantage Pers. Agency, Inc. v. Hicks & Grayson, 
Inc., 447 So. 2d 330, 331 (Fla. 3d DCA 1984), a corporation could not 
maintain a cause of action for defamation where the defamatory statement 
was communicated to “a corporate executive or managerial employee” of 
the corporation. 
 

In such a case, the statements are, in effect, being made to 
the management of the corporation and thus to the 
corporation itself in the person of one of its executive or 
managerial employees.  The corporation has no cause of 
action for slander under these circumstances as the essential 
element of publication to a third party is lacking. 

 
Id.  Stated differently, a statement to an executive/managerial employee 
of a corporation is a statement to the corporation itself; the corporation 
cannot maintain a cause of action for defamation because the only 
communication was to the corporation itself – there was no publication to 
the requisite third person. 
 

Third, Florida courts have found no publication where the defamatory 
statement is made to the plaintiff’s attorney.  In Maine v. Allstate Ins. Co., 
240 So. 2d 857, 858 (Fla. 4th DCA 1970), we held that statements made 
to the plaintiff’s attorney were not published to a third party for purposes 
of a defamation claim.  See also Gomberg v. Zwick, Friedman & Goldbaum, 
P.A., 693 So. 2d 1064, 1065 (Fla. 4th DCA 1997) (“[S]ending the letter to 
Feinberg did not constitute publication because Feinberg acted as 
appellant’s attorney and received the correspondence on his behalf.”). 
 

All three of these situations arose in the context of an agency 
relationship where the interests of the principal and agent were unified, so 
that statements to an employee or agent of the principal did not constitute 
statements to a third party, a necessary element of defamation.  Jaar v. 
University of Miami, 474 So. 2d 239, 245 (Fla. 3d DCA 1985) (stating the 
general rule that an “employer or principal is vicariously liable for negligent 
acts of its employee or agent committed within the course and scope of 
that employment or agency relationship.”).  “Essential to the existence of 
an actual agency relationship is (1) acknowledgment by the principal that 
the agent will act for him, (2) the agent’s acceptance of the undertaking, 
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and (3) control by the principal over the actions of the agent.”  Goldschmidt, 
M.D. v. Holman, 571 So. 2d 422, 424 n.5 (Fla. 1990). 

In an attorney-client relationship, the attorney is an agent and the 
client is the principal.  “An attorney acts as the client’s representative, and 
representations made to the attorney are representations made to the 
attorney’s client.”  Cruise v. Graham, 622 So. 2d 37, 39 (Fla. 4th DCA 
1993).  “Generally, an attorney serves as agent for his client; the attorney’s 
acts are the acts of the principal, the client.”  Andrew H. Boros, P.A. v. 
Arnold P. Carter, M.D., P.A., 537 So. 2d 1134, 1135 (Fla. 3d DCA 1989).  
Because their interests are so unified, a statement that the attorney makes 
to his or her client as part of the attorney-client relationship is analogous 
to the situations presented in Geddes, Hicks & Grayson, and Maine, where 
there was no publication to a third party because the communication was 
tantamount to the principal “talking to itself.”  Geddes, 960 So. 2d at 834; 
see also Woody v. Krueger, 374 N.W. 2d 822, 825 (Minn. Ct. App. 1985) 
(affirming a summary judgment for defendant, court stated that an 
attorney did not “publish the alleged defamatory letter” outside of the 
“protected attorney-client communication”). 
 

For these reasons we affirm the final order of the circuit court.  We 
affirm on the cross-appeal without further comment. 
 
TAYLOR and CIKLIN, JJ., concur. 

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
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LAMBERT, J. 
 
 Green Tree Servicing, LLC (“Green Tree”) appeals the trial court’s involuntary 

dismissal of the mortgage foreclosure action it brought against the borrower, Jill-Capri 

Simms.  At the close of Green Tree’s case-in-chief, the court granted Simms’s motion to 
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dismiss, finding that Green Tree had misapplied a pre-suit $9203.47 payment allegedly 

made by Simms to cure the then-existing default on the subject promissory note and 

mortgage.  Green Tree argues that the trial court abused its discretion in excluding certain 

business records that, if admitted into evidence, would have shown that Simms did not 

make the $9203.47 payment and thus failed to cure the default.  It further asserts that the 

court erred by improperly weighing the evidence when granting Simms’s motion for 

involuntary dismissal.  Because Green Tree’s first argument is both meritorious and 

dispositive, we reverse the final order of involuntary dismissal and remand for a new trial.  

As a result, we find it unnecessary to address Green Tree’s second argument.  

 At trial, Green Tree called Simms as its first witness.  The original note and a copy 

of the mortgage at issue were admitted into evidence through her without objection.  Also 

admitted into evidence was a March 14, 2012 default letter sent by Green Tree to Simms 

pursuant to paragraph 22 of the mortgage.  This letter provided Simms thirty days to pay 

the sum of $6450.48 to cure the existing default on the note and mortgage resulting from 

her alleged failure to pay certain monthly mortgage payments; otherwise, the entire 

balance owed on the note would be accelerated.  When questioned at trial about 

payments that she may have made on the note and mortgage during 2012, Simms 

testified that she had made some payments but could not specifically recall how much 

she had paid. 

 Green Tree next called Lacelia Knight to testify.  Knight had worked as a “senior 

collector” for Green Tree for five years and, at the time of trial, was employed by Green 

Tree as a “foreclosure mediation representative.”  Through Knight, Green Tree’s loan 

payment history, reflecting the payments received by Green Tree on the loan and any 
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disbursements made by it, was admitted into evidence under the business records 

exception to the hearsay rule, as codified in section 90.803(6)(a), Florida Statutes 

(2016).1  Pertinent here, the payment history reflected that on April 23, 2012, Green Tree 

received a payment on this loan account in the sum of $9203.47.  Knight explained that 

the coding entry in the payment history showed that this payment was not personally 

made by Simms.  Knight further testified that Green Tree applied the payment towards 

Simms’s loan escrow balance, not to pay or otherwise satisfy the $6450.48 default 

amount described in its March 14, 2012 letter to Simms.  The trial court would later grant 

the involuntary dismissal based upon this “misapplication.” 

 To explain this $9203.47 payment received and why it was not applied to cure the 

default, Green Tree next sought to admit into evidence, also under section 90.803(6)(a), 

its collection notes from August 2011 through December 2015.  Knight testified as to how 

Green Tree keeps collection notes as a part of its regularly conducted business activity 

and that it was Green Tree’s regular practice to do so.  She also testified to her first-hand, 

extensive knowledge and experience as to how Green Tree contemporaneously 

generates and enters its collection notes.  Knight explained that whenever Green Tree 

makes an outward call to the borrower or receives inbound calls or information into its 

system, notes about each event are contemporaneously entered into Green Tree’s 

                                            
1 This exception allows a party to offer into evidence a memorandum, report, 

record, or data compilation of acts or events made at or near the time of the acts or events 
described therein, by a person with knowledge, if kept in the course of regularly conducted 
business activity and if it was the regular practice of that business to make such a 
memorandum, report, etc., notwithstanding the availability of the declarant as a witness.  
Nationstar Mortg., LLC v. Berdecia, 169 So. 3d 209, 212–13 (Fla. 5th DCA 2015) (quoting 
Yisrael v. State, 993 So. 2d 952, 956 (Fla. 2008)). 
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records by its employees, and that once these collection notes are entered, they cannot 

be, nor are they, edited or redacted.   

Pertinent to the specific issue before us surrounding the $9203.47 payment and 

construing the evidence most favorably to Green Tree, the collection notes, if they had 

been admitted into evidence, would have shown that approximately two weeks after 

Green Tree sent to Simms the aforementioned March 14 default letter, Simms telephoned 

Green Tree, advising that the master bedroom of the mortgaged property had been 

damaged by a flood and that she had filed a damage claim with her insurer, Universal 

Insurance Company.  Thereafter, on April 11, 2012, the records indicated that Green Tree 

received estimates from an adjuster with the insurer, and from Simms’s contractor, Paul 

Davis Restoration, that the necessary work to repair the bedroom would cost $9203.47.   

Slightly less than two weeks later, the collection notes reflected that a check for 

$9203.47 was received by Green Tree from Universal Insurance Company to pay for 

Simms’s water damage claim.  Green Tree also received a copy of a work authorization 

document from Paul Davis Restoration.  The collection notes reflected that on April 24, 

2012, Simms notified Green Tree to contact her contractor directly “if anything else is 

needed.”   

Two days later, the collection notes showed that Green Tree disbursed a check 

payable to Simms or Paul Davis Restoration in the amount of $4601.73, which is 

approximately one-half of the $9203.47 Green Tree had previously received from 

Simms’s insurer.  Thereafter, in August 2012, after Green Tree had received from the 

contractor color photographs of the work performed, paid receipts, and a certificate of 

completion demonstrating that the repair work had been successfully accomplished, it 
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issued a second check, this time in the amount of $4601.74, again payable to Simms or 

Paul Davis Restoration, thus totaling the $9203.47 that Green Tree had previously 

received.   

 Despite these collection notes appearing to be wholly relevant to address or refute 

Simms’s claim that she personally had paid the sum of $9203.47 to cure the 

aforementioned default in the note and mortgage, Simms objected to their admissibility 

as being “irrelevant.”  She also objected that the collection notes should not be admitted 

because they were a summary of records prepared under section 90.956, Florida 

Statutes, without Green Tree having provided her with the statutorily-required notice of 

its intent to use summaries.2  Lastly, Simms argued that the collection notes were 

inadmissible because they were prepared “in anticipation of litigation.”  The trial court 

found the collection notes to be “unreliable” and excluded them from evidence.   

 “A trial court has wide discretion in determining the admissibility of evidence, and, 

absent an abuse of discretion, the trial court’s ruling on evidentiary matters will not be 

overturned.”  Bank of N.Y. Mellon v. Johnson, 185 So. 3d 594, 597 (Fla. 5th DCA 2016) 

(quoting LaMarr v. Lang, 796 So. 2d 1208, 1209 (Fla. 5th DCA 2001)).  That discretion, 

however, is limited by the rules of evidence.  Id. (quoting Michael v. State, 884 So. 2d 83, 

                                            
2 Section 90.956, Florida Statutes (2015), provides, in pertinent part, that: 
 

When it is not convenient to examine in court the contents of 
voluminous writings, recordings, or photographs, a party may 
present them in the form of a chart, summary, or calculation 
by calling a qualified witness.  The party intending to use such 
a summary must give timely written notice of his or her 
intention to use the summary . . . and shall make the summary 
and the originals or duplicates of the data from which the 
summary is compiled available for examination or copying, or 
both, by other parties . . . .  
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84 (Fla. 2d DCA 2004)).  We conclude that the trial court here abused its discretion.  The 

witness, Knight, sufficiently laid the predicate for the admissibility of these records, 

testifying that these collection notes were contemporaneously made at the time of the 

event, they were kept in the course of Green Tree’s regularly conducted business activity 

by a person with knowledge, and it was Green Tree’s regular practice to create these 

records.  Moreover, Knight was clearly “well enough acquainted with the activity to give 

the testimony,” Berdecia, 169 So. 3d at 213, having personally used the same process in 

preparing similar collection notes entries for Green Tree for five years. 

 “Once the party offering the evidence lays a predicate pursuant to section 

90.803(6)(a), the burden is on the party opposing admission to prove the 

untrustworthiness of the report.”  Nimmons v. State, 814 So. 2d 1153, 1154–55 (Fla. 5th 

DCA 2002) (citing Love v. Garcia, 634 So. 2d 158 (Fla. 1994)).  Simms failed to meet her 

burden to show that the records were untrustworthy.  First, contrary to her argument, 

these records were highly relevant to Green Tree’s case as they would appear to 

completely negate Simms’s claim or defense that she “cured,” pre-suit, the default 

described in the March 14 letter by paying the sum of $9203.47.  As argued by Green 

Tree, its collection notes instead accurately showed that it was Simms’s insurer, and not 

Simms, that paid to Green Tree the $9203.47 for the purpose of settling Simms’s water 

damage claim.  And, contrary to the trial court’s basis for involuntarily dismissing this 

action, this evidence would support Green Tree’s position that it did not misapply this 

$9203.47 payment but, rather, appropriately paid this money to Simms and her contractor 



 7 

to repair the water damage to Simms’s home, as it was required to do under paragraph 

5 of the mortgage.3   

Second, these collection notes were not summaries prepared under section 

90.956, Florida Statutes, but were the actual real-time entries.  Stated differently, Green 

Tree did not prepare a separate summary of the collection notes and thereafter seek to 

enter the summary, rather than the notes themselves, into evidence.  Finally, contextually, 

the pertinent entries in the collection notes as to Simms’s water damage claim described 

above were clearly not prepared in “anticipation of litigation” regarding Simms’s alleged 

separate failure to pay certain monthly payments due on her note and mortgage. 

 In conclusion, the collection notes should have been admitted into evidence.  If 

they had been, Simms’s motion for involuntary dismissal would have lacked merit 

because the trial court would have been required to view the evidence and all inferences 

of fact, namely that Simms did not cure the default because she did not make this 

$9203.47 payment, in the light most favorable to Green Tree, as the non-moving party.  

See Bank of N.Y. Mellon v. Burgiel, 248 So. 3d 237, 238 (Fla. 5th DCA 2018).  

                                            
3 Paragraph 5 of the mortgage reads, in pertinent part: 
 

Property Insurance . . . 
 
   . . . . 
 

In the event of loss, Borrower shall give prompt notice 
to the insurance carrier and Lender.  Lender may make proof 
of loss if not made promptly by Borrower.  Unless Lender and 
Borrower otherwise agree in writing, any insurance proceeds, 
whether or not the underlying insurance was required by 
Lender, shall be applied to restoration or repair of the 
Property  . . . . 

 
(Emphasis added). 
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Accordingly, we reverse the final order of involuntary dismissal and, as requested by 

Green Tree, remand for a new trial.   

 REVERSED and REMANDED for further proceedings consistent with this opinion. 

COHEN and HARRIS, JJ., concur. 
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