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United States of America v. $70,670.00 In U.S. Currency, Case No. 18-10312 (11th Cir. 2019). 
The federal government may dismiss a pending forfeiture action when a state court action first determines ownership 
of the disputed funds. 
 
Pier 1 Cruise Experts v. Revelex Corporation, Case Nos. 17-13956; 17-15623 (11th Cir. 2019). 
The Eleventh Circuit certifies to the Florida Supreme Court a question regarding the enforceability of self-
indemnification clauses, specifically:  

Is a contractual “exculpatory clause” that purports to insulate one of the signatories from “any … damages 
regardless of kind or type … whether in contract, tort (including negligence), or otherwise” enforceable? Or, 
alternatively, does the clause confer such sweeping immunity that it renders the entire contract in which it 
appears illusory? Or, finally, might the clause plausibly be construed so as to bar some but not all claims and 
thus save the contract from invalidation? 

 
Simon v. Deer Meadows Homeowners’ Association, Inc., Case No. 1D18-2407 (Fla. 1st DC 2019). 
A homeowner whose property is flooded by surface water flows cannot sue, including claims for inverse 
condemnation, if the taking occurred before the homeowner purchased the property. 
 
Pipeline Contractors, Inc. v. Keystone Airpark Authority, Case No. 1D18-3601 (Fla. 1st DCA 2019). 
Estoppel can apply to a government entity to defeat a claim that a purported local special district was not validly 
created, and thus there is no contractual liability. 
 
Hayslip v. U.S. Home Corporation, Case No. 2D17-4372 (Fla. 2d DCA 2019). 
An arbitration provision in a deed runs with the land and will force a subsequent owner to arbitrate construction 
defect claims. 
 
Grand Palace View, LLC v. 5 AIF Maple 2, LLC, Case No. 3D18-2604 (Fla. 3d DCA 2019). 
A foreclosing lender typically has no right to possess the real property prior to foreclosure. 
 
Flinn v.  Doty, Case No. 4D18-1273 (Fla. 4th DCA 2019). 
A party that has elected foreclosure of a claim through sale cannot then prosecute a money judgment for amounts 
still owing after foreclosure, but must instead seek a deficiency judgment. 
 
Corporate Creations International, Inc. v. Marriott International, Inc., Case No. 4D18-2614 (Fla. 4th DCA 2019). 
The following provisions allow either party to cancel a contract during its initial term: 
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Sentence 1: The term of this Agreement shall be for a period of seven (7) years from the effective date and 
thereafter shall be subject to automatic annual renewal unless either party elects to terminate the 
Agreement, by notice in writing.  
Sentence 2: During this term, and any renewal thereof, either party may terminate this Agreement with or 
without cause and without liability, by providing written notice of termination to the other party at least 
ninety (90) calendar days prior to the renewal date. 



               [PUBLISH] 
 

IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 18-10312 

________________________ 
 

D.C. Docket No. 1:15-cv-23616-DPG 
 

UNITED STATES OF AMERICA,  
 
                                                                                Plaintiff-Appellee, 
 
versus 
 
$70,670.00 IN U.S. CURRENCY, et al., 
 
                                                                                Defendants, 
 
KURVAS SECRET BY W,  
WILSON COLORADO,  
MILADIS SALGADO,  
 
                                                                                Interested Parties-Appellants. 

________________________ 
 

Appeal from the United States District Court 
for the Southern District of Florida 

________________________ 

(July 8, 2019) 

Before WILLIAM PRYOR, NEWSOM, and BRANCH, Circuit Judges. 

WILLIAM PRYOR, Circuit Judge:  
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This appeal requires us to decide whether the district court abused its 

discretion when it permitted the government to dismiss its complaint for forfeiture 

without prejudice and whether the dismissal entitled the claimants to attorney’s 

fees under the Civil Asset Forfeiture Reform Act, see 28 U.S.C. § 2465(b)(1). The 

government filed a complaint for forfeiture against certain funds as the proceeds of 

criminal activity. Wilson Colorado and his business Kurvas Secret by W claimed 

most of the funds, and Miladis Salgado claimed the remainder. During the 

litigation, AnnChery Fajas USA, the victim of the alleged criminal activity, 

obtained a state judgment against Colorado and Kurvas Secret. To satisfy the 

judgment, the state court transferred the judgment debtors’ interests in the funds to 

AnnChery. The government then moved to dismiss its complaint voluntarily 

without prejudice on the ground that the state-court judgment made the outcome of 

the forfeiture action irrelevant. The district court granted the motion, denied the 

claimants’ motion to dismiss the action with prejudice, and denied the claimants’ 

motion for an award of attorney’s fees. Because the district court did not abuse its 

discretion in dismissing the action without prejudice and the claimants did not 

“substantially prevail[],” id., we affirm.  

I.  BACKGROUND 

AnnChery Fajas USA, Inc., a company based in Colombia and Florida, 

manufactures and sells fajas, a genre of garments that includes corsets, girdles, and 
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waist cinchers. In response to growing demand—apparently a result of unofficial 

endorsements by celebrities such as Kim Kardashian—AnnChery instituted a 

policy limiting the number of fajas a retailer could purchase to 1,500 per week. 

In late 2014, Wilson Colorado moved from Spain to Miami, where he 

resided with his ex-wife, Miladis Salgado. At the suggestion of Tatiana Narvaez-

Caicedo, the general manager of AnnChery in Florida, Colorado decided to enter 

the faja retail business. He established Kurvas Secret by W, Inc., a Florida 

corporation, for that purpose. 

In April 2015, AnnChery determined that Narvaez-Caicedo was helping 

Colorado and Kurvas Secret circumvent its quota system and receive AnnChery 

merchandise without paying for it. AnnChery fired Narvaez-Caicedo; sent 

Colorado a demand letter alleging that he had stolen its merchandise; and filed a 

complaint in Florida court against Narvaez-Caicedo, Colorado, Kurvas Secret, and 

two other defendants alleging that they had conspired to steal from and defraud the 

company. 

After receiving the demand letter, Colorado liquidated his Wells Fargo and 

Chase bank accounts and secured the funds at his home. These withdrawals 

consisted of a Wells Fargo cashier’s check for $101,629.59 and a Chase cashier’s 

check for $30,000, both made payable to Colorado. Colorado purchased these 

checks using proceeds from the sale of AnnChery fajas.  
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Meanwhile, the Drug Enforcement Administration received a tip asserting 

that Colorado was a cocaine distributor and money launderer and that he used 

several south Florida residences to store currency and narcotics. The tipster said 

that Narvaez-Caicedo lived in one of the “stash houses” and provided her address 

and an accurate description of her car, including the license-plate number. Law-

enforcement officers searched Narvaez-Caicedo’s home and found no currency or 

contraband. But she provided them with the address of the residence where 

Colorado was living with Salgado.  

The officers searched Salgado’s home. There, they discovered and seized 

potential drug paraphernalia and—more importantly for this appeal—both 

cashier’s checks and $15,070 in cash in Salgado’s master bedroom closet. They 

found and seized $55,600 more in cash beneath a nightstand in Colorado and 

Salgado’s daughter’s bedroom. 

The government filed a complaint in rem against the $70,670 seized in cash, 

the value of the Wells Fargo cashier’s check, and the value of the Chase cashier’s 

check, stating three claims for forfeiture. First, the complaint alleged that the funds 

were the proceeds of drug crimes, see 21 U.S.C. §§ 841(a), 846, 881(a)(6). Second, 

it alleged that the funds were derivative proceeds either of drug trafficking or of 

the interstate transportation of stolen property, see 18 U.S.C. §§ 981(a)(1)(C), 

2314; 21 U.S.C. §§ 841(a)(1), 846. Third, it alleged that the funds were property 
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involved in or traceable to knowing monetary transactions or attempted 

transactions involving the proceeds of criminal activity, see 18 U.S.C. §§ 

981(a)(1)(A), 1956(a)(1), 1957.  

Colorado, Salgado, and Kurvas Secret filed claims to the funds. Colorado 

and Kurvas Secret claimed ownership of the cashier’s checks and the $55,600 

seized from the nightstand, as well as a possessory interest in the $15,070 seized 

from Salgado’s bedroom closet. Salgado claimed ownership of the cash seized 

from her closet and a possessory interest in the rest of the funds.  

While this action was being litigated in the district court, the state court 

entered a default judgment in favor of AnnChery’s second amended complaint 

based on what the state court found was Colorado and Kurvas Secret’s “willful and 

deliberate failure to comply with [its] Orders on discovery.” And the state court 

entered a permanent injunction against Colorado and Kurvas Secret that required 

them to “preserve and segregate any funds in their financial and bank accounts or 

elsewhere that constitute[d] proceeds from the sale of AnnChery products and 

merchandise.”  

Under Florida law, the default judgment against Colorado and Kurvas Secret 

conclusively established “all factual allegations in [AnnChery’s] Second Amended 

Complaint.” See N. Am. Accident Ins. Co. v. Moreland, 53 So. 635, 637 (Fla. 1910) 

(“A judgment by default . . . operates as an admission by the defendants of the 
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truth of the definite and certain allegations and the fair inferences and conclusions 

of fact to be drawn from [them].”); Ellish v. Richard, 622 So. 2d 1154, 1155 (Fla. 

Dist. Ct. App. 1993) (“[A] party against whom a default judgment is entered 

admits all well-pleaded facts as true.”). AnnChery had alleged that any and all 

funds in Colorado’s bank accounts or to which he had access were derived from 

the sale of stolen fajas. So, after entry of the state judgment and injunction, 

Colorado and Kurvas Secret could no longer dispute in that proceeding that any of 

the defendant properties they owned were subject to the preservation-and-

segregation order in the permanent injunction. 

The government moved for summary judgment in favor of two of its 

forfeiture claims and, in the alternative, for leave to dismiss the complaint without 

prejudice, see Fed. R. Civ. P. 41(a)(2), because the state judgment and permanent 

injunction “effectively render[ed] the outcome of th[e] [civil forfeiture] case 

moot.” The government explained that, regardless of the outcome of its in rem 

action, the funds would be transferred to AnnChery: 

In the unlikely event that Claimants prevail on any of their claims, the 
Defendants In Rem would be subject to the Miami-Dade Circuit Court’s 
permanent injunction, resulting in such funds being awarded to 
AnnChery, and not Claimants. If the United States were to prevail, the 
United States would return, in accordance with the Department of 
Justice victims’ policy, any forfeited funds required to make AnnChery, 
the victim, whole. Consequently, in an effort to avoid unnecessary 
litigation, the United States seeks, in the alternative, leave to permit the 
United States to voluntarily dismiss this matter so that ownership of the 
Defendants In Rem can be resolved by the Miami-Dade Circuit Court. 
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In their joint response to the government’s motion for summary judgment or 

voluntary dismissal, the claimants protested that a voluntary dismissal without 

prejudice would be “contrary to law and a manifest injustice,” but they failed to 

explain how they would be prejudiced by such a dismissal. The state court later 

entered judgment in favor of AnnChery against Colorado and Kurvas Secret in the 

amount of $318,019.70 plus costs, and the government filed the state judgment in 

the district court as a supplement to its motion for summary judgment or voluntary 

dismissal.  

The district court granted the government’s motion in part, “find[ing] good 

cause to permit the United States to voluntarily dismiss this action without 

prejudice based on the parallel state action” and “order[ing] that th[e] action [be] 

closed administratively.” The government filed a proposed final order of dismissal 

and, with it, an order in which the state court had assigned and transferred to 

AnnChery, in satisfaction of its judgment, “[a]ny and all rights, title, claims, or 

interests of any kind of [Colorado and Kurvas Secret] in the seized cash and 

cashier’s checks at issue in the Forfeiture Action.”  

The claimants filed a notice of objection to the order dismissing the action 

without prejudice and moved that the district court “dismiss th[e] forfeiture action 

with prejudice so that [the claimants’ attorney could] pursue attorney[’]s fees 

pursuant to the Civil Asset Forfeiture Reform Act and 28 USC § 2465.” The 
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claimants argued that they would “suffer legal prejudice in the form of a denial of 

attorney fees . . . if this action [were] dismissed without prejudice, rather than with 

prejudice.” See McCants v. Ford Motor Co., 781 F.2d 855, 857 (11th Cir. 1986) 

(explaining that a district court should deny a motion for voluntary dismissal 

without prejudice when to grant it would cause “plain legal prejudice” to the 

defendant). And they suggested that they were eligible for an award of attorney’s 

fees even if the dismissal remained without prejudice.  

The next day, the district court entered an order of dismissal. The order 

stated that “the Miami-Dade Circuit Court has entered decisions in a parallel state 

action . . . which effectively render the outcome of this action moot.” It also 

provided, “Should the United States re-file this action, the Court will award costs 

to the Claimants pursuant to Rule 41(d) of the Federal Rules of Civil Procedure.” 

See Fed. R. Civ. P. 41(d)–(d)(1) (“If a plaintiff who previously dismissed an action 

. . . files an action based on or including the same claim against the same 

defendant, the court . . . may order the plaintiff to pay all or part of the costs of that 

previous action . . . .”). 

The claimants moved to alter or amend the order to dismiss the action with 

prejudice. They argued that the duration of the action, the amount of resources 

expended, alleged dilatory tactics by the government, and the pendency of 

dispositive motions all counseled in favor of a dismissal with prejudice. They 
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construed the government’s assertion that the action was “effectively” moot as an 

admission of jurisdictional mootness, and they argued that this admission too 

supported a dismissal with prejudice. And they repeated their argument that they 

were entitled to attorney’s fees in any event but insisted that, if the label on the 

dismissal mattered, the district court should consider their loss of a right to 

attorney’s fees sufficient legal prejudice to require a dismissal with prejudice. 

Concurrently, the claimants moved for attorney’s fees, costs, and interest under the 

Civil Asset Forfeiture Reform Act, see 28 U.S.C. § 2465(b)(1).  

Before the district court ruled on the claimants’ motions, Salgado, 

AnnChery, and the claimants’ attorney executed and filed a “Stipulation for 

Settlement in Forfeiture Action,” in which the signatories “stipulate[d] to the entry 

of an Order in the Forfeiture Action” distributing $10,387.92 of the defendant 

funds to Salgado, $128,920.61 to AnnChery, and $62.991.06 to the claimants’ 

attorney to hold in escrow pending the resolution of the motion for attorney’s fees. 

The district court ordered the release of the funds and directed the parties to 

distribute them in accordance with the stipulation. 

The district court denied the claimants’ motion to alter or amend the order of 

dismissal and their motion for attorney’s fees. The district court reasoned that the 

length of the litigation and that it had progressed to the summary-judgment stage 

did not require that the voluntary dismissal be with prejudice because “[n]othing 
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suggest[ed] . . . that the government acted in bad faith or that the government did 

not believe it had a meritorious case for forfeiture.” And it stated that it had made 

the government responsible for the claimants’ costs if the government refiled the 

action. 

The district court also rejected the claimants’ argument that the dismissal 

prejudiced them because it barred their statutory right to attorney’s fees. The 

district court deemed the argument forfeited because the claimants had not raised it 

in their response to the government’s motion for voluntary dismissal. The district 

court also stated that it was an open question “whether loss of an argument for 

attorney’s fees . . . constitutes legal prejudice that should preclude voluntary 

dismissal without prejudice,” but it concluded “that the facts of this case [did not] 

warrant that determination” because the government had not acted in “bad faith” 

but, instead, had chosen to forgo “trial on what it believed to be a meritorious 

forfeiture complaint in light of the alleged victim’s state court judgment.” And the 

district court denied the motion for attorney’s fees on the ground that a dismissal 

without prejudice does not alter the legal relationship of the parties, so the 

claimants had not “substantially prevail[ed],” 28 U.S.C. § 2465(b)(1). 

II. STANDARD OF REVIEW 

“Dismissal on motion of the plaintiff pursuant to Rule 41(a)(2) is within the 

sound discretion of the district court, and its order may be reviewed only for an 
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abuse of discretion.” McCants, 781 F.2d at 857. We also “review the denial of a 

motion for attorneys’ fees and costs for abuse of discretion.” Friends of the 

Everglades v. S. Fla. Water Mgmt. Dist., 678 F.3d 1199, 1201 (11th Cir. 2012). 

Under the abuse-of-discretion standard, “[a] district court’s underlying legal 

conclusions are reviewed de novo and its factual findings for clear error.” Bradley 

v. King, 556 F.3d 1225, 1229 (11th Cir. 2009). A district court abuses its discretion 

when it applies an incorrect legal standard, relies on clearly erroneous factual 

findings, or commits a clear error of judgment. See id.; Klay v. United 

Healthgroup, Inc., 376 F.3d 1092, 1096 (11th Cir. 2004). 

III. DISCUSSION 

We divide our discussion in two parts. First, we explain that the district court 

did not abuse its discretion when it granted the government’s motion to dismiss the 

action without prejudice. Second, we explain that the district court did not abuse its 

discretion when it denied the claimants’ motion for attorney’s fees. 

A. The District Court Did Not Abuse Its Discretion when It Allowed the 
Government to Dismiss Its Complaint Without Prejudice. 

The claimants argue that the district court abused its discretion when it 

permitted the government to dismiss its complaint voluntarily without prejudice 

instead of with prejudice. After an opposing party has served an answer or a 

motion for summary judgment, “an action may be dismissed at the plaintiff’s 

request only by court order, on terms that the court considers proper.” Fed. R. Civ. 
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P. 41(a)(2). In considering such a request, “the district court must exercise its 

broad equitable discretion under Rule 41(a)(2) to weigh the relevant equities and 

do justice between the parties in each case, imposing such costs and attaching such 

conditions to the dismissal as are deemed appropriate.” McCants, 781 F.2d at 857. 

We have explained that “in most cases a dismissal should be granted unless 

the defendant will suffer clear legal prejudice, other than the mere prospect of a 

subsequent lawsuit, as a result.” Id. at 856–57 (emphasis omitted). “The crucial 

question to be determined is, Would the defendant lose any substantial right by the 

dismissal.” Pontenberg v. Boston Sci. Corp., 252 F.3d 1253, 1255 (11th Cir. 2001) 

(quoting Durham v. Fla. E. Coast Ry. Co., 385 F.2d 366, 368 (5th Cir. 1967)). We 

have made clear that “the sanction of dismissal [with prejudice] is the most severe 

sanction that a court may apply, and its use must be tempered by a careful exercise 

of judicial discretion.” Durham, 385 F.2d at 368 (alteration adopted) (emphasis 

omitted) (quoting Durgin v. Graham, 372 F.2d 130, 131 (5th Cir. 1967)). In 

Durham, we explained that “[t]he decided cases . . . have generally permitted it 

only in the face of a clear record of delay or contumacious conduct by the 

plaintiff.” Id. 

The district court did not abuse its broad discretion when it granted the 

government’s motion for a voluntary dismissal without prejudice. Although the 

claimants opposed the motion in the district court as “contrary to law and a 
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manifest injustice,” they identified no “substantial right” that they “would . . . lose 

. . . by the dismissal,” id. At most, their protest that the district court should not 

“allow the government to abuse the federal forfeiture laws . . . and walk away as if 

nothing had happened” might liberally be construed as an argument that the 

litigation had continued too long for the government to be allowed to back out of 

it. But it is well settled that “delay alone, in the absence of bad faith, is insufficient 

to justify a dismissal with prejudice, even where a fully briefed summary judgment 

motion is pending,” Pontenberg, 252 F.3d at 1259, and indeed even on the eve of 

trial, see Durham, 385 F.2d at 368–69. The district court found that nothing in the 

government’s conduct evinced bad faith, and nothing in the record proves that the 

district court clearly erred in so finding.  

Although the claimants argue that the government litigated in bad faith, their 

contention makes little sense. They argue that the government unreasonably 

delayed the litigation by failing to interplead the funds in the state action. But the 

two actions were of entirely different kinds: AnnChery sued Colorado and Kurvas 

Secret in personam for alleged civil torts under Florida law, and the government 

sued the funds in rem as subject to forfeiture for alleged violations of federal law. 

The success of AnnChery’s suit in personam would—and ultimately did—result in 

Colorado and Kurvas Secret being personally liable to AnnChery with respect to 

the obligations and in the amounts imposed by the state judgment. By contrast, the 
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success of the federal suit in rem would have “determine[d] the Government’s title 

to the property as against the whole world.” United States v. Certain Real & Pers. 

Prop. Belonging to Hayes, 943 F.2d 1292, 1295 (11th Cir. 1991). AnnChery’s in 

personam suit asserted no property interest in any of the funds because AnnChery 

had none to assert. Its property interest in the funds came into being only after it 

had secured a judgment of liability in personam against Colorado and Kurvas 

Secret and only after the state court had transferred their in rem interests in the 

funds to AnnChery in satisfaction of that personal judgment. Even then, the 

respective claims to the funds remained unsettled, and the government could have 

persevered in this forfeiture action to establish its “title . . . as against the whole 

world,” id. 

The government made clear that even if it prevailed in this forfeiture action, 

it intended to transfer the funds to AnnChery, so the district court reasonably 

concluded that the state judgment made the action “effectively . . . moot.” The 

claimants argue that this conclusion was a legal error because the action was not 

“moot” in the jurisdictional sense of the word. But it is obvious from the record 

that the government never argued, and the district court never ruled, that the state 

judgment eliminated the in rem case or controversy. Instead, the district court 

reached the commonsense conclusion that it no longer mattered whether the 
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government or the claimants had superior title to the funds because, either way, the 

money would end up with AnnChery.  

The claimants contend that the dismissal without prejudice deprived them of 

their right to collect attorney’s fees upon “substantially prevail[ing],” 28 U.S.C. 

§ 2465(b)(1), but the district court acted within its discretion to reject this 

argument as untimely. The claimants made no reference to attorney’s fees in their 

opposition to the government’s motion. They raised the issue for the first time only 

after the district court had entered an order granting the motion for voluntary 

dismissal without prejudice and administratively closing the case. District courts 

have the discretion not to consider belated arguments, see, e.g., Young v. City of 

Palm Bay, 358 F.3d 859, 863–64 (11th Cir. 2004), and the district court did not 

abuse its discretion to do so in this case. 

Even if we overlook the untimeliness of the claimants’ argument, it does not 

entitle them to a dismissal with prejudice. The parties dispute whether the right to 

statutory attorney’s fees is a “substantial right” the deprivation of which by a 

plaintiff’s voluntary dismissal without prejudice constitutes “legal prejudice.” We 

agree with the district court that “the facts of this case” do not require a definitive 

answer to this question. Even if we assume that a meritorious claimant’s loss of a 

right to statutory attorney’s fees constitutes legal prejudice, it cannot constitute 

clear legal prejudice unless it is in turn clear that the claimants would indeed 
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“substantially prevail[],” 28 U.S.C. § 2465(b)(1), were the action litigated to 

judgment. See United States v. $32,820.56, 106 F. Supp. 3d 990, 997 (N.D. Iowa 

2015) (“Finding plain legal prejudice on th[is] basis would necessarily presume 

that the party resisting voluntary dismissal would have prevailed on the merits if 

the case continued to a conclusion.”), aff’d, 838 F.3d 930 (8th Cir. 2016). And in 

this appeal, it is not clearly apparent from the record—nor have the claimants 

bothered to argue on appeal—that they ultimately would have prevailed, so the 

district court did not abuse its discretion in dismissing the complaint without 

prejudice. 

The claimants also contend that, because the government had no intention of 

refiling the complaint, “there is no reason why the action should not have been 

dismissed with prejudice,” but this argument misses the mark. Dismissal without 

prejudice is the general rule, not the other way around. See Fed. R. Civ. P. 41(a)(2) 

(“Unless the order states otherwise, a dismissal under this paragraph (2) is without 

prejudice.”). And we have explained that a district court should depart from the 

general rule only when failing to do so would work “clear legal prejudice” to the 

opposing party. McCants, 781 F.2d at 856–57. 

The claimants’ one remaining argument is that the state judgment and levy 

provided no basis for the dismissal of the federal action with respect to Salgado’s 

claim of ownership in the $15,070 found in her closet because Salgado was not a 
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party to the state action and the state judgment affected none of her rights to the 

funds. But the claimants did not raise this argument in their one timely response to 

the government’s motion for voluntary dismissal. Their untimely motion for 

dismissal with prejudice, filed after the government’s motion had been granted, 

“raised” it only in an oblique fashion. And the claimants did not raise this 

argument at all in their motion to alter or amend the order of dismissal. The district 

court did not abuse its discretion by ignoring an argument that was not squarely 

presented to it.  

In any event, Salgado has not established that she suffered clear legal 

prejudice by the government’s voluntary dismissal. She belabors the argument that 

the state judgment did not “moot” her claims in the jurisdictional sense of the 

word, but we have explained that this argument is beside the point. And she has 

established no more than the other claimants that she would have prevailed if the 

action had been fully litigated, so she was not clearly prejudiced by the loss of her 

potential claim for attorney’s fees. The district court did not abuse its discretion 

when it granted the government’s motion to dismiss this action without prejudice. 

B. The Claimants Are Not Entitled to Attorney’s Fees. 

The claimants argue that they are entitled to attorney’s fees on three 

grounds. First, assuming that the district court should have dismissed the action 

with prejudice, they contend that they would be entitled to statutory attorney’s fees 
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because they would have “substantially prevail[ed],” 28 U.S.C. § 2465(b)(1). 

Second, they contend that they have substantially prevailed even under the existing 

order of dismissal without prejudice because the government did not prevail on any 

of its claims for forfeiture. Third, the claimants argue that the district court should 

have made the government responsible for their attorney’s fees and costs as a 

condition of voluntary dismissal under Rule 41(a)(2).  

The claimants’ first argument fails because, as we have explained, the 

district court did not abuse its discretion by permitting the government to dismiss 

its complaint without prejudice, and their second and third arguments fare no 

better. We consider the latter arguments in turn. 

The claimants have not substantially prevailed because a dismissal without 

prejudice places no “judicial imprimatur” on “the legal relationship of the parties,” 

which is “the touchstone of the prevailing party inquiry.” CRST Van Expedited, 

Inc. v. Equal Emp’t Opportunity Comm’n, 136 S. Ct. 1642, 1646 (2016) (citations 

and internal quotation marks omitted); see also Loggerhead Turtle v. Cty. Council 

of Volusia Cty., 307 F.3d 1318, 1322 n.4 (11th Cir. 2002) (explaining that we 

interpret “substantially prevailed” fee-shifting statutes consistently with 

“prevailing party” fee-shifting statutes). A voluntary dismissal without prejudice 

“renders the proceedings a nullity and leaves the parties as if the action had never 

been brought.” Univ. of S. Ala. v. Am. Tobacco Co., 168 F.3d 405, 409 (11th Cir. 
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1999) (alterations adopted) (quoting Williams v. Clarke, 82 F.3d 270, 273 (8th Cir. 

1996)). As the government points out, the order of dismissal poses “no legal bar 

precluding the government from refiling the same forfeiture action in the future.” 

True, the government admits that, “as a practical matter, it might be difficult for 

the government to pursue a subsequent civil forfeiture action against the defendant 

properties . . . because they may be difficult to bring back within the district court’s 

in rem jurisdiction.” But this practical difficulty is irrelevant. What matters is that 

the claimants have not obtained a “final judgment reject[ing] the [government’s] 

claim” to the defendant funds. CRST Van Expedited, 136 S. Ct. at 1651; cf. 

Buckhannon Bd. & Care Home, Inc. v. W. Va. Dep’t of Health & Human Res., 532 

U.S. 598, 605 (2001) (holding that “[a] defendant’s voluntary change in 

conduct”—the mirror image of a plaintiff’s voluntary decision to withdraw a 

claim—“lacks the necessary judicial imprimatur” to qualify the defendant as a 

prevailing party). 

The claimants suggest that Salgado obtained a judicially sanctioned 

recognition of her right to the funds because the district court instructed “[t]he 

parties [to] distribute the funds pursuant to their Stipulation,” but this argument is 

unpersuasive. The settlement stipulation embodied an agreement between 

AnnChery, Salgado, and the claimants’ attorney concerning their rights to the 

funds as to one another, but it said nothing about the United States’ right to the 
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funds, which was the whole subject of this civil forfeiture action. See Prop. 

Belonging to Hayes, 943 F.2d at 1295. With or without the settlement stipulation, 

Salgado has not substantially prevailed because the government’s claim of superior 

title to her share of the funds remains unadjudicated. 

Finally, we agree with the government that the district court lacked the 

authority to make the government responsible for the claimants’ attorney’s fees as 

a condition of dismissal under Rule 41(a)(2). Any provision of law that “renders 

the United States liable for attorney’s fees for which it would not otherwise be 

liable . . . amounts to a partial waiver of sovereign immunity.” Ardestani v. 

Immigration & Naturalization Serv., 502 U.S. 129, 137 (1991). And “any waiver 

of the National Government’s sovereign immunity must be unequivocal.” U.S. 

Dep’t of Energy v. Ohio, 503 U.S. 607, 615 (1992); accord United States v. 

Mitchell, 445 U.S. 535, 538 (1980). The general language of Rule 41(a)(2)—which 

provides only that the district court may impose “terms that [it] considers proper” 

on the grant of a motion for voluntary dismissal by leave of the court—is not an 

“unequivocal” waiver of the sovereign immunity of the United States. The 

claimants cite some nonprecedential decisions suggesting that Rule 41(a)(2) 

permits an award of fees against the government, but those decisions overlook the 

sovereign-immunity problem entirely. See, e.g., United States v. 2007 BMW 335i 

Convertible, 648 F. Supp. 2d 944, 955 (N.D. Ohio 2009) (assuming that a 
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discretionary award of attorney’s fees is possible under Rule 41(a)(2), but 

declining to grant it). And in any event, even if the district court had the authority 

to award fees, it was no abuse of its discretion not to do so. See 9 Charles Alan 

Wright et al., Federal Practice and Procedure § 2366 (3d ed. May 2019 update) 

(“The district judge is not obliged to order payment of the fee.”). 

IV. CONCLUSION 

We AFFIRM the orders dismissing this action without prejudice and 

denying the claimants’ motion for attorney’s fees. 
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NEWSOM, Circuit Judge: 

Dear Florida Supreme Court:  We need your help.  Among other much 

simpler issues, this case presents a knotty and important state-law contract question 

that is more appropriately answered by you than by us.  Accordingly, after clearing 

away some underbrush, we will respectfully certify to you the following question:  

Is a contractual “exculpatory clause” that purports to insulate one of 
the signatories from “any … damages regardless of kind or type … 
whether in contract, tort (including negligence), or otherwise” 
enforceable?  Or, alternatively, does the clause confer such sweeping 
immunity that it renders the entire contract in which it appears 
illusory?  Or, finally, might the clause plausibly be construed so as to 
bar some but not all claims and thus save the contract from 
invalidation? 
 
Each possibility finds at least some support in Florida law, each comes with 

its own equitable pros and cons, and each has dramatically different implications 

for the case before us. 

I 

A 

Pier 1 Cruise Experts is a Brazilian travel agency that specializes in cruises 

and cruise packages.  Pier 1 sells both through sub-agencies—approximately 300 

individual travel agencies located around Brazil—and directly to customers.  

Hoping to grow its business, Pier 1 wanted a first-of-its-kind website with an 

online distribution channel for booking options in Portuguese and payment in 

Brazilian reais.  

Case: 17-13956     Date Filed: 07/11/2019     Page: 2 of 33 



 

3 
 

To build the website, Pier 1 hired Revelex Corporation, a Florida-based 

company that provides customized software to travel companies.  Revelex 

promised to deliver on each of Pier 1’s requirements—content in Portuguese, 

prices in reais, and sub-agent booking capabilities—and indicated that, once work 

started, the website software could be completed in approximately six months. 

Almost a year later, following multiple rounds of negotiations, the two 

companies executed a Service Agreement.  The Service Agreement was dated 

August 6, 2013—for reasons we’ll explain, the date could turn out to matter—and 

in general, it stated that Revelex would provide Pier 1 access to a proprietary 

booking engine in exchange for licensing fees.  Section 12 of the Service 

Agreement, titled “Limitation of Liability,” is at the heart of this litigation, so we’ll 

pause to take a closer look at its three constituent provisions.  First, and most 

importantly here, § 12.1 sets forth an unusually broad exculpatory clause.  In 

relevant part, that clause reads as follows:  

Revelex shall not be liable … for any direct, special, indirect, 
incidental, consequential, punitive, exemplary or any other damages 
regardless of kind or type (whether in contract, tort (including 
negligence), or otherwise), including but not limited to loss of profits, 
data, or goodwill, regardless of whether Revelex knew or should have 
known of the possibility of such damages ….  Customer waives any 
and all claims, now known or later discovered, that it may have 
against Revelex and its licensors and vendors arising out of this 
agreement and the services. 
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Second, § 12.2 provides that “[i]n any event, Revelex’s total cumulative 

liability to customer or any third party for all damages, losses, and causes of action 

(whether in contract, tort (including negligence), or otherwise) relating in any way 

to this agreement exceed one hundred dollars ($100.00).”  If § 12.2 seems a little 

clunky, that’s because it is.  No matter how you read it, the grammar just doesn’t 

work, and the parties here dispute whether the provision is missing a “shall not” 

between the words “agreement” and “exceed.”  Finally, § 12.3 states, in relevant 

part, that “[t]he limitations of liability and disclaimers of warranties provided in 

this agreement form an essential basis of the bargain between the parties.”   

Separately (but alongside) the Service Agreement, the parties also negotiated 

and executed a Scope of Work, which we’ll (inelegantly) call the “SOW.”  The 

SOW memorialized the necessary customizations for the website and indicated that 

the total cost of the software was $100,097.  It explained that the website would 

entail two primary components—a business-to-business feature that would allow 

travel agents to book and manage cruise reservations, and a direct-to-consumer 

feature that would enable customers to book and pay for cruises online.  Notably—

and potentially importantly, for reasons we’ll explain—the Service Agreement and 

the SOW included reciprocal cross-references.  Section 5.1 of the Service 

Agreement contemplated that the parties would “enter into written Statement(s) of 

Work … for the performance of certain professional services by Revelex.”  Section 
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7 of the SOW, in turn, stated that it was “issued pursuant to the terms and 

conditions of the Contract”—i.e., the Service Agreement—and that “the services 

set forth within this [SOW] are within the scope of the services authorized in the 

Contract.”  Also notably—again, for reasons that will become clear—discussions 

concerning the SOW overlapped the negotiations and execution of the Service 

Agreement; the parties began conferring about the SOW on April 22, 2013, 

executed the Service Agreement on August 6, 2013, and then finalized the SOW 

on January 15, 2014.   

As of December 2015, the software still wasn’t complete.  Pier 1 ceased 

making its ongoing licensing payments, and Revelex terminated Pier 1’s access to 

the software.   

B 

Pier 1 sued Revelex in the Southern District of Florida, raising four claims: 

breach of contract, fraudulent misrepresentation, negligent misrepresentation, and 

unjust enrichment.  Pier 1 eventually dropped its fraudulent-misrepresentation and 

unjust-enrichment claims, so we focus here on breach of contract and negligent 

misrepresentation.   

The parties filed dueling motions for summary judgment, each contending 

that § 12.1 of the Service Agreement should be read in its favor.  For its part, 

Revelex argued that the exculpatory clause—which, again, purported to shield it 
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from “any … damages regardless of kind or type … whether in contract, tort 

(including negligence), or otherwise”—barred Pier 1’s claims.  The breadth of the 

clause’s language, Revelex’s president explained in his deposition, was intentional: 

“Revelex is priced in the manner with which we cannot afford to take on any 

liability.  It is a pay-as-you-go service.  So the customers that use our service 

benefit from paying less.  What that means is that we are not going to be 

financially liable.  Your remedy with us is to not do business with us.”  

Alternatively, Revelex asked the district court to correct a scrivener’s error in § 

12.2—so as to insert the phantom “shall not”—and cap its exposure at $100, or, as 

a last resort, to construe the exculpatory clause to limit its liability to direct 

damages only.  Finally, Revelex asserted that the SOW couldn’t stand 

independently of the Service Agreement and, therefore, that Pier 1’s SOW-based 

claims provided no stand-alone basis for relief.  

Pier 1, by contrast, principally asserted that the Service Agreement’s broad 

exculpatory clause rendered the contract unenforceable against Revelex and thus 

illusory.  Separately, and in response to Revelex, Pier 1’s managing director 

testified that he believed § 12.1 merely shielded Revelex from liability to third 

parties for damages caused by Pier 1 or its sub-agencies.  As for § 12.2, he testified 

that it actually limited Pier 1 to seeking damages in excess of $100—which, he 
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said, “seemed reasonable” because “any problems less than $100 would not be 

worth pursuing.”     

The district court granted partial summary judgment for Pier 1 and held that, 

as a matter of law, the exculpatory clause rendered the entire Service Agreement 

illusory.  As the court explained it, “the Service Agreement binds [Pier 1] to 

perform certain duties,” but Revelex “is free to breach the contract because there 

will never be recourse for the breach”; accordingly, the court concluded, the 

“arrangement does not create a binding contract.”  Without mutuality of obligation, 

the court reasoned, “there is no valid contract and neither side may be bound.”  The 

court refused to reform or sever § 12.1, because it said that it could not “re-write or 

sever th[e] provision in a way that would achieve the intent of the parties.”   

Both parties sought clarification with respect to whether the SOW was part 

and parcel of the (now nonexistent) Service Agreement or, instead, survived 

independently.  The district court issued a supplemental order reiterating that the 

entire Service Agreement was unenforceable both (1) because § 12.1 rendered the 

contract illusory, and (2) in the alternative, because it was “an unenforceable 

agreement to agree.”  The court clarified, though, that its earlier order “didn’t 

speak to the claim for breach of contract related to the SOW,” which the court 

explained survived as a separate contract independent of the Service Agreement. 
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The case then proceeded to trial on a SOW-related breach-of-contract claim 

and a negligent-misrepresentation claim.  At trial, Pier 1 presented a live 

demonstration of the software, which revealed that key functionalities were never 

completed.  For example, Pier 1 showed that although the website logged more 

than 10,000 visits, not a single potential customer was able to purchase a cruise.  

Revelex nonetheless asserted that it had satisfied its contractual obligations—

pointing, for instance, to an email from Pier 1’s principal stating that “I’m hereby 

to confirm that all services described on SOW were done.”  Pier 1 countered that it 

sent the email because Revelex had requested it for its auditors—not because Pier 

1 actually believed that Revelex had fulfilled its contractual duties. 

Through its financial manager, Mariana Peres, Pier 1 presented damages 

evidence pertaining to alleged lost profits.  Using Pier 1’s financial reports and 

general economic conditions, Peres determined that Pier 1’s expected revenue 

during the damages period was $12.7 million.  She estimated that total expenses 

would have increased by 10% annually over the same timeframe, and then 

compared that to the inflation rate in Brazil.  Peres calculated that, on average, 

each cruise that Pier 1 sold generated $1,000 in revenue.  Pier 1 was selling 50 

cruises per month before the advent of online booking capabilities, Peres said, and 

she estimated that a properly functioning website would have increased sales by at 

least 100 cruises per month, to a total of 150.   
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Having heard Peres’s testimony, the district court asked her to clarify her 

methodology.  When Peres explained that her estimates were based, in part, on the 

e-commerce market in Brazil, Revelex objected that she, as a lay witness, was 

impermissibly offering expert testimony.  The court held that although Peres could 

“give an opinion as to what her company is worth, or what the expenses were,” it 

was “too speculative” for her to “pick a number out of thin air” and determine that 

sales would double “based on looking on the internet and looking at e-commerce.”  

Because Pier 1 introduced no additional evidence pertaining to lost profits, the 

court granted judgment as a matter of law for Revelex with respect to Pier 1’s lost-

profits claim.   

Pier 1’s SOW-based breach-of-contract claim and its negligent-

misrepresentation claim were submitted to the jury.  The jury found that Revelex 

(1) breached the SOW and (2) made negligent misrepresentations to Pier 1.  It 

awarded Pier 1 $100,097 in damages—the software cost as specified in the SOW.  

Because the district court had concluded that the Service Agreement was void—

and because there was therefore no valid contract clause on which to predicate 

attorneys’ fees—it denied Pier 1’s request for $485,779.50 in fees.   

Revelex appealed the district court’s entry of judgment against it, and Pier 1 

cross-appealed the court’s rejection of its lost-profits claim and its fee request. 
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II 

There’s a lot going on here.  We have an appeal and a cross appeal, and 

together the parties have presented a series of interconnecting issues.  Three of 

those issues are pretty straightforward, and we feel well-equipped to decide them.  

The fourth issue, however—in candor, the biggest and hardest one—is better 

resolved by the Florida Supreme Court than by us, and so we will certify it.1  

A 

We can make relatively quick work of three issues: (1) Revelex’s contention 

that the district court erred in concluding that the SOW is independent of, and 

therefore survived that court’s invalidation of, the Service Agreement; (2) Pier 1’s 

contention that the district court erred in rejecting its claim for lost profits; and (3) 

Pier 1’s contention that it is entitled to recover attorneys’ fees.  In short, we reject 

all three arguments. 

1 

First up:  The district court held that the SOW was an independent, stand-

alone contract that survived Service Agreement’s demise.  Revelex disagrees; it 

says that the SOW is bound up with the Service Agreement and therefore must fall 

                                                           
1 We review de novo questions of contract interpretation, Hegal v. First Liberty Ins. Corp., 778 
F.3d 1214, 1219 (11th Cir. 2015), as well as a district court’s entry of judgment as a matter of 
law, Connelly v. Metro. Atlanta Rapid Transit Auth., 764 F.3d 1358, 1363 (11th Cir. 2014).  As 
the parties agree, Florida law governs the contracts between Pier 1 and Revelex.   
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with it.  Revelex has a pretty good story to tell, and if we were writing on a clean 

slate we might be inclined to agree that the district court erred in treating the SOW 

as wholly independent of the Service Agreement.  But for reasons we’ll explain, 

we aren’t, and so we can’t. 

Under Florida law, “[d]ocuments executed by the same parties, on or near 

the same time, and concerning the same transaction or subject matter are generally 

construed together as a single contract.”  Quix Snaxx, Inc. v. Sorensen, 710 So. 2d 

152, 153 (Fla. 3d Dist. Ct. App. 1998).  Moreover, “[w]here a writing expressly 

refers to and sufficiently describes another document, the other document, or so 

much of it as is referred to, is to be interpreted as part of the writing.”  Id. (citing 

United States Rubber Prods., Inc. v. Clark, 200 So. 385, 388 (Fla. 1941)).   

Applying those principles here would seem to suggest that the SOW is 

indeed part and parcel of the Service Agreement.  As we have explained, the two 

contracts were negotiated and executed during the same basic timeframe.  The 

chronology, again, is essentially as follows:  Pier 1 and Revelex began negotiating 

the Service Agreement in mid-2012, commenced negotiations on the SOW in April 

2013, executed the Service Agreement in August 2013, and finalized the SOW in 

January 2014.  What’s more, the two contracts cross-reference one another, further 

suggesting interdependency.  Section 5 of the Service Agreement expressly 
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contemplates “Statement(s) of Work,” and § 7 of the SOW provides that it was 

“issued pursuant to the terms and conditions of” the Service Agreement.  

 The problem for Revelex, and it’s a fatal one, is that it has waived any 

argument that the SOW can’t stand alone—or, what amounts to the same thing, it 

invited the district court’s error in concluding otherwise, or is judicially estopped 

from now contesting that court’s determination.  At trial, when it sought judgment 

as a matter of law on Pier 1’s unjust-enrichment claim, Revelex expressly 

conceded that the SOW was a valid agreement.  Here’s the full colloquy: 

[REVELEX’S COUNSEL]: Judge, there’s three theories that … 
currently exist. … There’s a breach of contract relative to the scope of 
work, negligent misrepresentation, and a third alternative theory on 
unjust enrichment.  Under the law, if there is a contract, there can’t, 
by definition, be unjust enrichment. 
 
I think, in all fairness, there’s been an established contract in the scope 
of work, and we’re no longer contesting that the scope of work is not 
a contract.  Therefore, if there is—the question is gonna be whether 
there’s a breach of that contract …. 
 
THE COURT: So, what you’re saying is, I can tell the jury that a valid 
contract was entered, and if I do that, then it eliminates the unjust 
enrichment alternative?  
 
[REVELEX’S COUNSEL]: Yes, Judge. 
 
Based on its stipulation that the SOW had survived as a valid contract, the 

district court granted Revelex’s motion for judgment as a matter of law and 

dismissed Pier 1’s unjust-enrichment claim.  Having led the district court down the 

primrose path—and, in doing so, having succeeded in knocking out one of Pier 1’s 
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three remaining claims—Revelex cannot now ask us to hold the district court in 

error for following.  See Pensacola Motor Sales Inc. v. Eastern Shore Toyota, LLC, 

684 F.3d 1211, 1231 (11th Cir. 2012) (“A party that invites an error cannot 

complain when its invitation is accepted.”); cf. also New Hampshire v. Maine, 532 

U.S. 742, 749 (2001) (“Where a party assumes a certain position in a legal 

proceeding, and succeeds in maintaining that position, he may not thereafter, 

simply because his interests have changed, assume a contrary position, especially if 

it be to the prejudice of the party who has acquiesced in the position formerly taken 

by him.” (alteration adopted) (citation omitted)). 

However strong its position may be that the Service Agreement and the 

SOW should rise or (more accurately) fall together, Revelex walked away from it, 

and it can’t now walk back its walk-away.2 

2 

 Next up: The district court granted Revelex judgment as a matter of law on 

Pier 1’s claim for lost profits, concluding that Pier 1’s supporting proof was 

impermissibly speculative and thus legally insufficient.  Pier 1 contests that 

conclusion, but we find no error in the district court’s determination. 

                                                           
2 While we can conclude without assistance that the SOW is a stand-alone, independent 
contract—or at least that Revelex is estopped from arguing otherwise here—we cannot conclude 
with any confidence that any SOW-based claim survives the Service Agreement’s exculpatory 
clause.  Maybe so; maybe not.  See infra at 22–23. 
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To recover lost profits under Florida law, a plaintiff “must prove that 1) the 

defendant’s action caused the damage and 2) there is some standard by which the 

amount of damages may be adequately determined.”  W.W. Gay Mech. Contractor, 

Inc. v. Wharfside Two, Ltd., 545 So. 2d 1348, 1351 (Fla. 1989).  The precise 

amount of lost profits needn’t be definitively proven, but it must be “established 

with reasonable certainty.”  Twyman v. Roell, 166 So. 215, 217 (Fla. 1936).  There 

must, in short, be “a reasonable yardstick by which to estimate the damages.”  

Nebula Glass Int’l, Inc. v. Reichhold, Inc., 454 F.3d 1203, 1217 (11th Cir. 2006); 

see also Twyman, 166 So. at 218.  In any event, Florida law is clear that an award 

of lost profits “must be supported by evidence and cannot be based on mere 

speculation or conjecture.”  Sampley Enters., Inc. v. Laurilla, 404 So. 2d 841, 842 

(Fla. 5th Dist. Ct. App. 1981).  If “the terms conjecture and surmise too grandly 

describe the plaintiff’s lost profits claim, the cases are legion that none can be 

recovered.”  Stensby v. Effjohn Oy Ab, 806 So. 2d 542, 544 (Fla. 3d Dist. Ct. App. 

2001) (collecting cases).  

Pier 1’s lost-profits claim rested on the testimony of its financial manager, 

Mariana Peres, who was not tendered as an expert but rather appeared as a lay 

witness.  Peres projected that if Revelex’s software had worked, Pier 1 would 

“actually [have] double[d] the number of cruises” sold through online channels 

alone, which would have meant selling about one additional cruise per month 
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either directly or through its sub-agents.  Peres further testified that Pier 1 brings in 

revenue, on average, of $1,000 per cruise.  She also predicted a 10% increase in 

Pier 1’s expenses.  Peres based her calculation on Pier 1’s historical sales and its 

experience in the Brazilian cruise industry.  When Revelex objected that Peres, as a 

lay witness, was attempting to offer expert testimony, the district court agreed and 

cut off her testimony.  Pier 1 presented no other evidence pertaining to lost profits, 

and the district court later granted judgment as a matter of law against its lost-

profits claim. 

We agree with the district court’s determination that Pier 1’s lost-profits 

calculation was too speculative to proceed and that, without it, the evidence 

regarding lost profits was legally insufficient.  The district court correctly 

concluded that Peres seemed to have “decided to pick a number out of thin air” to 

conclude that Pier 1 could have sold “double[]” the number of cruises that sold 

through conventional means.  Peres’s lone justification for her assertion that Pier 1 

would have doubled its sales was that “[she] considered [it] a very reasonable 

[estimate] because [Pier 1] would have a new market” and “other distribution 

channels” with the new software.  To be sure, she testified that she did some 

“market research” on “e-commerce in Brazil,” but she never explained why it was 
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reasonably certain that Pier 1 would sell twice as many cruises online as it had sold 

offline.3 

Peres’s calculation of Pier 1’s increased expenses—10%—was also 

impermissibly speculative.  She projected that expenses would grow as a result of 

both the costs of marketing the software’s benefits and inflation in Brazil.  With 

respect to her particular number, she testified that she “went ahead and added ten 

percent to all of [Pier 1’s] expenses” because it “would be reasonable to have an 

additional ten percent in order to include all of the different market variations”—

meaning “inflation and anything else that might come up.” Peres testified that “it 

was [her] intent to be conservative with respect to the calculations,” but her choice 

to peg the expense increase at 10% also seems to have come out of “thin air.” 

Because the district court cut Peres’s testimony short, Pier 1’s only surviving 

evidence of lost profits was its historical revenues and expenses.  But from Pier 1’s 

past offline sales the jury could only speculate about the profits it might have lost 

from missed online opportunities.  For example, Pier 1 didn’t establish how the 

jury could have concluded that the hypothetical individuals who would have 

bought cruises online were new customers, rather than old customers who had 

switched from offline to online purchasing.  And because Pier 1 acknowledged that 

                                                           
3 To be clear, Peres testified that Pier 1 was selling 50 cruises per month before the website, and 
that the website would “double” sales to 100 per month, independent of the existing offline sales.  
All told, that is actually a prediction that gross sales would triple to 150 per month.   
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no comparable businesses existed—it said that it would have been the first 

Brazilian travel agency to offer online bookings in Portuguese—it provided no 

“yardstick” by which the jury could calculate lost online sales.  Finally, as the 

district court explained, unlike the ordinary lost-profits case, “[i]n this case, we’re 

not talking about losing business; we’re talking about not gaining business.”  Pier 

1, that is, wasn’t being denied existing sales as a result of Revelex’s failure to 

deliver the customized software; customers could continue to book cruises over the 

phone or in person.  Instead, Pier 1 had hoped to add a new method of distribution 

through online bookings, which it claimed Revelex had failed to deliver.  Again, 

though, Pier 1 didn’t present sufficient evidence by which the jury could calculate 

the resulting lost profits with reasonable certainty.  

The district court correctly granted Revelex judgment as a matter of law on 

Pier 1’s lost-profits claim. 

3 

 Finally: Pier 1 contends that it is entitled to attorneys’ fees.  The district 

court denied Pier 1’s fees motion because it held that the Service Agreement’s 

exculpatory clause rendered the entire contract illusory and unenforceable—much 

more on that below—and, therefore, that § 4.3 of the Agreement, which speaks to 

fees, provided no basis for recovery.   
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 The way we see it, no matter how the Service Agreement is interpreted, Pier 

1 can’t get attorneys’ fees.  If, in response to our certified question, the Florida 

Supreme Court concludes that the exculpatory clause rendered the Service 

Agreement unenforceable, then Pier 1 isn’t entitled to fees for the reason the 

district court identified.  See Katz v. Van Der Noord, 546 So. 2d 1047, 1049 (Fla. 

1989) (holding that a party cannot recover attorneys’ fees based on a provision of a 

contract that is deemed never to have been formed).  And what if the Florida 

Supreme Court goes the other way and concludes that the Service Agreement is (in 

the main, anyway) enforceable?  As to attorneys’ fees, same result; the particular 

phrasing and scope of the Agreement’s attorneys’-fees provision precludes Pier 1’s 

fee request. 

Pier 1 grounds its attorneys’-fees claim in § 4.3 of the Service Agreement.  

That provision commits Pier 1 “to pay all court costs, fees, expenses and 

reasonable attorneys’ fees incurred by Revelex in collecting delinquent fees.”  On 

its face, anyway, § 4.3 doesn’t operate in reverse—it doesn’t require Revelex to 

pay fees to Pier 1 under any circumstances.  Happily for Pier 1, the one-sidedness 

of § 4.3 isn’t fatal, because Florida law permits court to engraft a reciprocity 

condition onto contractual attorneys’-fee provisions.  In particular, Florida Statute 

§ 57.105(7) provides that—  

[i]f a contract contains a provision allowing attorney’s fees to a party 
when he or she is required to take any action to enforce the contract, the 
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court may also allow reasonable attorney’s fees to the other party when 
that party prevails in any action, whether as plaintiff or defendant, with 
respect to the contract. 

 
Fla. Stat. § 57.105(7).  The Florida courts have held that § 57.105(7) aims “to even 

the playing field,” which inures to Pier 1’s benefit here.  Fla. Hurricane Prot. & 

Awning, Inc. v. Pastina, 43 So. 3d 893, 895 (Fla. 4th Dist. Ct. App. 2010).   

 Sadly for Pier 1, Florida courts have also emphasized—in the same breath—

that § 57.105(7) doesn’t authorize them, in the name of enforcing reciprocity, to 

“expand … the terms of the agreement.”  Id.  At most, then, § 4.3 can be read to 

provide a reciprocal right to collect attorneys’ fees “incurred … in collecting 

delinquent fees.”  Reading § 4.3 to permit recovery of fees for breach-of-contract 

and negligent-misrepresentation, as Pier 1 asks, would be “tantamount to re-

writing the contract between the parties”—which, Florida law makes clear, “we 

[may] not do.”  Pastina, 43 So. 3d at 895. 

Accordingly, we hold that no matter how the Service Agreement is 

interpreted—that is, whether its exculpatory clause renders the entire Agreement 

illusory or not—Pier 1 is not entitled to recover attorneys’ fees.        

B 

 Which brings us to the biggie:  How to handle the Service Agreement’s 

exculpatory clause?  That question tees up two subsidiary issues, which we’ll 

address in turn: First, when and under what circumstances are exculpatory clauses 
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enforceable as a general matter?  And second, what is the effect of the particular—

and particularly broad—exculpatory clause at issue in this case? 

1 

Although “not looked upon with favor” by Florida courts, Ivey Plants, Inc. v. 

FMC Corp., 282 So. 2d 205, 208 (Fla. 4th Dist. Ct. App. 1973), an exculpatory 

clause is enforceable so long as (1) the contracting parties have equal bargaining 

power and (2) the clause’s provisions are clear and unambiguous, see Cooper v. 

Meridian Yachts, Ltd., 575 F.3d 1151, 1168 n.9 (11th Cir. 2009) (citing Key 

Biscayne Divers, Inc. v. Marine Stadium Enters., Inc., 490 So. 2d 137, 138 (Fla. 3d 

Dist. Ct. App. 1986)).  With respect to the latter requirement, “the intention to be 

relieved from liability [must be] made clear and unequivocal and the wording must 

be so clear and understandable that an ordinary and knowledgeable person will 

know what he is contracting away.”  Cain v. Banka, 932 So. 2d 575, 578 (Fla. 5th 

Dist. Ct. App. 2006).  In the same vein, exculpatory clauses are “strictly construed 

against the party seeking to be relieved of liability.”  Id. at 580. 

So far as we can tell—and we’ve been given no reason to think otherwise—

Pier 1 and Revelex had equal bargaining power.  And the exculpatory clause that 

they executed as part of the Service Agreement provision is crystal clear.  Section 

12.1 expressly insulates Revelex from “any … damages regardless of kind or type 

… whether in contract, tort (including negligence), or otherwise.”  Moreover, as 
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we have emphasized, the record reflects that the clause’s language was no 

accident; rather, it unambiguously communicated Revelex’s intent to disclaim all 

liability.  Recall that Revelex’s president explained that his company “c[ould not] 

afford to take on any liability” and thus was “not going to be financially liable.”   

We accept, therefore, that the Service Agreement’s exculpatory clause is not 

invalid as a matter of public policy.   

2 

The much tougher question, to which we now turn—and which we will 

certify to the Florida Supreme Court—is whether the exculpatory clause is 

enforceable here.  We see three possibilities, all of which find some support in 

Florida law and (or really but) have dramatically different consequences for this 

case.  First, there is Revelex’s position:  The clause should simply be enforced 

according to its terms to bar all of Pier 1’s claims.  Second, there is Pier 1’s (and 

the district court’s) position:  Read for all it’s worth, the exculpatory clause 

immunizes Revelex from essentially all liability and thereby renders the entire 

Service Agreement illusory and void ab initio.  Finally, there is an in-between 

position:  To avoid the illusoriness problem, the clause should be construed to bar 

only negligence claims, not breach-of-contract claims.  We will explore each 
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possibility briefly before formally certifying the question to the Florida Supreme 

Court.4 

a 

 The way Revelex sees it, this is an easy case.  The Service Agreement’s 

exculpatory clause should simply be enforced according to its plain terms—which, 

again, both (1) insulate Revelex from “any … damages regardless of kind or type 

… whether in contract, tort (including negligence), or otherwise,” and (2) clarify 

that Pier 1 has “waive[d] any and all claims … that it may have against Revelex … 

arising out of this agreement and the services.”  Enforcement of the exculpatory 

clause could take either of two slightly different forms: broad and broader.  On the 

first (broad) reading, the clause would knock out both Pier 1’s negligent-

misrepresentation claim and any breach-of-contract claim grounded in the Service 

Agreement—but not necessarily a contract claim grounded in a separate 

                                                           
4 We said that there were three possibilities.  There is perhaps a fourth.  In the district court, Pier 
1 contended that the Settlement Agreement’s exculpatory clause should be severed, and the 
remainder of the contract enforced, pursuant to § 16.7, which states in relevant part that “[i]f any 
provision of this Agreement is held to be invalid or unenforceable for any reason … the 
remaining provisions … shall remain in full force and effect and shall be binding on the parties 
hereto.”  Pier 1 mentions but does not press its severance argument on appeal, and Revelex 
vigorously contends that severance would be improper because the Settlement Agreement states 
that the exculpatory clause is “an essential basis of the bargain between the parties ….”  
Settlement Agreement § 12.3.  We are inclined to agree with Revelex that severance would be 
improper here, see, e.g., Local No. 234 v. Henley & Beckwith, Inc., 66 So. 2d 818, 821–22 (Fla. 
1953) (holding that severance is appropriate only “where the illegal portion of the contract does 
not go to its essence” and that severability “depends upon the intention of the parties” as 
discerned, in part, “by a fair construction of the terms and provisions of the contract itself”), but 
we leave the final determination of the issue to the Florida Supreme Court. 
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agreement, such as the SOW.5  On this reading, the exculpatory clause’s second 

sentence—noting Pier 1’s waiver of claims “arising out of this agreement and the 

services”—cabins the clause’s reach vis-à-vis contract claims to those emanating 

from the Settlement Agreement, in which the clause resides.  There is also, though, 

a second, more sweeping interpretation.  The clause’s first sentence—immunizing 

Revelex from “any … damages regardless of kind or type … whether in contract, 

tort (including negligence), or otherwise”—is framed broadly enough that it might 

be understood to reach beyond the Service Agreement’s four corners to cover and 

negate Pier 1’s SOW-based contract claim, as well.   

 In either event, in support of its position that the court should enforce the 

clause, Revelex points to a number of cases in which Florida courts have enforced 

some pretty broad exculpatory clauses without suggesting that they rendered 

illusory or otherwise invalidated (or even undermined) the contracts in which they 

appeared.  See Br. of Appellant at 16–17 (citing, e.g., L. Luria & Son, Inc. v. 

Honeywell, Inc., 460 So. 2d 521, 522 (Fla. 4th Dist. Ct. App. 1984), Ace Formal 

Wear v. Baker Protective Serv., 416 So. 2d 8, 9 (Fla. 3d Dist. Ct. App. 1982), and 

Windstar Club, Inc. v. WS Realty, Inc., 886 So. 2d 986, 986–87 (Fla. 2d Dist. Ct. 

App. 2004)).  In Ace Formal Wear, for instance, a business brought breach-of-

                                                           
5 Revelex has conceded that the exculpatory clause doesn’t cover intentional torts, but Pier 1 
long ago dropped its fraudulent-misrepresentation claim, so that issue doesn’t arise. 
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contract and negligence claims against the company that had installed its alarm 

system.  After the system had been installed, burglars entered the customer’s store 

through a window that hadn’t been wired “even though the wiring of that window 

was required by the [installation] contract.”  416 So. 2d at 9.  In rejecting the 

customer’s claims against the installer, the court pointed to and applied the 

following exculpatory clause, which was contained in the installation agreement:  

Subscriber agrees that [the installer] shall not be liable for any of 
Subscriber’s losses or damages, irrespective of origin, to person or to 
property, whether directly or indirectly caused by performance or 
nonperformance of obligations imposed by this contract or by 
negligent acts or omissions of [the installer], its agents or employees.  
The Subscriber does hereby waive and release any rights of recovery 
against [the installer] that it may have hereunder. 
 

Id.  In a short opinion, the court enforced the clause, observing that “[t]he parties 

were at liberty to contract as they pleased.”  Id. 

We make two brief observations, without in any way meaning to prejudge 

matters.  First, the decisions that Revelex cites don’t formally control here, if only 

because, so far as we can tell, the illusoriness issue that Pier 1 raises—and to which 

we’ll turn next—wasn’t presented, addressed, or decided in any of them.  Second, 

there is a certain oddity (and perhaps inequity) in Revelex’s position, in that it 

permits a contracting party simultaneously (1) to promise to perform some 
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particular duty and (2) to immunize itself from any failure to perform that very 

duty.6  Which leads us to Pier 1’s (and the district court’s) position. 

b 

Pier 1 argues, and the district court held, that the Service Agreement’s 

exculpatory clause was so broad—again, insulating Revelex from liability for “any 

… damages regardless of kind or type … whether in contract, tort (including 

negligence), or otherwise”—that it had the effect of rendering the entire contract 

illusory, and thus void ab initio. 

It seems to us that there is likewise support in Florida law for this view.  

Under the law of Florida, there are several “basic requirements” of a valid contract: 

“offer, acceptance, consideration[,] and sufficient specification of essential terms.”  

St. Joe Corp. v. McIver, 875 So. 2d 375, 381 (Fla. 2004).  Consideration, Florida 

courts have held, is “the primary element moving the execution of a contract,” 

Frissell v. Nichols, 114 So. 431, 434 (Fla. 1927), and “absolutely necessary to the 

forming of a good contract,” Jones v. McCallum, 21 Fla. 392, 392 (Fla. 1885).  Put 

simply, absent consideration there is no contract—never was.  Rather, “[t]he law 

aptly terms an agreement to do an act or to pay money or other thing where there is 

no consideration for it a nudum pactum—a naked agreement—a promise without 

                                                           
6 The oddity is magnified if (as explained above) the exculpatory clause is read to reach beyond 
the Service Agreement and negate contract-based claims arising under other agreements, 
including the SOW.  See supra at 23. 
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legal support, which the law will not enforce, no matter whether verbal or written, 

or however earnestly and solemnly made.”  Jones, 21 Fla. at 395. 

It seems equally well-settled that “[w]here an illusory promise is made, that 

is, a promise merely in form, but in actuality not promising anything, it cannot 

serve as consideration.”  3 Williston on Contracts § 7:7 (4th ed. 2010).  So, when is 

a contract illusory under Florida law, and thus incapable of supplying the necessary 

consideration?  When “one of the promises appears on its face to be so 

insubstantial as to impose no obligation at all on the promisor—who says, in effect, 

‘I will if I want to.’”  Princeton Homes, Inc. v. Virone, 612 F.3d 1324, 1331 (11th 

Cir. 2010) (quoting Johnson Enters. of Jacksonville, Inc. v. FPL Grp., Inc., 162 

F.3d 1290, 1311 (11th Cir. 1998)).  Put slightly differently, “[w]here one party 

retains to itself the option of fulfilling or declining to fulfill its obligations under 

the contract, there is no valid contract and neither side may be bound.”  Pan-Am 

Tobacco Corp. v. Dep’t of Corr., 471 So. 2d 4, 6 (Fla. 1984).  In particular—and 

closer to home here—Florida courts have held that “to prevent the contract from 

being illusory,” the non-breaching party must have both “[t]he ability to sue for 

damages” and “the ability to collect on the resulting judgment.”  Fla. Dep’t of 

Envtl. Prot. v. ContractPoint Fla. Parks, LLC, 986 So. 2d 1260, 1270 (Fla. 2008).  

The reasoning seems to be that absent a viable threat of liability, a contracting 
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party could “breach with impunity.”  Port Largo Club, Inc. v. Warren, 476 So. 2d 

1330, 1333 (Fla. 3d Dist. Ct. App. 1985). 

The district court’s conclusion—following Pier 1’s lead—was that by 

insulating Revelex from “any … damages regardless of kind or type … whether in 

contract, tort (including negligence), or otherwise,” the exculpatory clause here 

denied Pier 1 “[t]he ability to sue for damages” and “collect on [any] resulting 

judgment,” ContractPoint, 986 So. 2d at 1270, and thereby rendered the Service 

Agreement illusory.  That conclusion left Pier 1’s negligent-misrepresentation 

claim intact—because the exculpatory clause couldn’t be enforced to bar it—but 

wiped out its breach-of-contract claim—there being no valid contract on which to 

sue. 

That result, we think, suggests that there is a certain oddity inherent in this 

position, as well.  In district court’s (and perhaps more strangely, Pier 1’s) view, 

the beneficiary of a sweeping exculpatory clause like the one at issue here would 

seem—at least with respect to breach-of-contract claims—to be in a “heads I win, 

tails you lose” situation.  Either (1) the court enforces the clause, thereby 

immunizing the beneficiary from liability on the contract, or (2) the court 

invalidates the entire contract, thereby … you guessed it, immunizing the 

beneficiary from liability on the contract.  Weird.  (Here, of course, the inequity of 

that result is masked by the fact that Pier 1 brought a negligent-misrepresentation 
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claim that survived that Service Agreement’s invalidation, but that won’t always or 

necessarily be the case.)   

c 

There is a third option, suggested by the decisions in Ivey Plants Inc. v. FMC 

Corp., 282 So. 2d 205 (Fla. 4th Dist. Ct. App. 1973), and Sniffen v. Century 

National Bank of Broward, 375 So. 2d 892 (Fla. 4th Dist. Ct. App. 1979).  In each 

case, the court addressed the effect of an exculpatory clause in a lease agreement 

on a claim-by-claim basis, concluding that it barred a party’s negligence-based 

claim but not his breach-of-contract claim.  In Ivey Plants, the court observed that 

“[a] determination of the applicability of [an exculpatory clause] requires an 

analysis of its language in relation to the [s]ubject matter of the lease as well as the 

[d]ifferent causes of action” in the case, and held that “[t]he function of the 

exculpatory clause [at issue there was] to deprive one of the contracting parties of 

his right to recover damages suffered due to the negligent act of the other” but that 

the clause “d[id] not operate to exculpate or exonerate [the] defendant from 

performing under the terms of the lease agreement.”  282 So. 2d at 207–08.  So 

too, in Sniffen, the court left open the possibility that a broad exculpatory clause 

could “preclude recovery for [the defendant’s] negligence,” but held that the clause 

“c[ould not] be employed … to negate the specific contractual undertaking ….”  

375 So. 2d at 893 & n.2.  Exonerating the defendant from contractual liability, the 
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court emphasized, “would render the agreement between the parties entirely 

nugatory” in that the plaintiff would “have received nothing whatever in return for 

his rental fee.”  Id. at 893–94.   

What would be the effect of following Ivey Plants and Sniffen here?  

Seemingly, just the opposite of (as just discussed) invalidating the entire Service 

Agreement as illusory:  Pier 1 would lose its negligent-misrepresentation claim to 

the exculpatory clause, but would retain its breach-of-contract claim.  Ivey Plants 

and Sniffen seem to make good equitable sense—but they are not quite on point, 

and the distinction between those cases and this one arguably calls for a different 

result.  Recall that Ivey Plants (whose analysis Sniffen followed) repeatedly 

emphasized the “language” of the particular “provisions” of the exculpatory clause 

there at issue, concluding that it was “not applicable” to the plaintiff’s breach-of-

contract claim.  282 So. 2d at 207–10.  And that was true; the clause at issue there 

was broadly written, but it did not explicitly address breach-of-contract claims.  

See id. at 207.  (The same was true of the clause at issue in Sniffen.  See 375 So. 2d 

at 893.)  Here, the exculpatory clause’s “language” is not only broad but also 

specific; it forecloses all liability, for “any … damages” of any “kind or type”— 

expressly including those sounding in “contract.”  Accordingly, whereas the Ivey 

Plants and Sniffen courts had the luxury of being able to interpret their clauses’ 

terms in a manner that preserved breach-of-contract liability and thus avoided 
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illusoriness, a court interpreting the Service Agreement’s exculpatory clause—and 

the contracting parties’ intent underlying it—arguably doesn’t have the same 

freedom. 

*   *   * 

 Having framed and briefly explored the issue as we see it, we certify the 

following (admittedly compound) question to the Florida Supreme Court: 

Is a contractual “exculpatory clause” that purports to insulate one of 
the signatories from “any … damages regardless of kind or type … 
whether in contract, tort (including negligence), or otherwise” 
enforceable?  Or, alternatively, does the clause confer such sweeping 
immunity that it renders the entire contract in which it appears 
illusory?  Or, finally, might the clause plausibly be construed so as to 
bar some but not all claims and thus save the contract from 
invalidation?7 
 

 We are satisfied that the question meets the requirements of Fla. R. App. P. 

9.150(a).  See also Fla. Const. art. V, § 3(6); Fla. Stat. § 25.031.  First, it is a 

“question[] of law,” Rule 9.150(a), whose answer depends on the discernment and 

application of Florida contract principles.  Second, the question is “determinative 

of the cause.”  Id.  For reasons already explained, depending on how the question 

is resolved, Pier 1 will be left either (1) with a breach-of-contract claim but no 

negligent-misrepresentation claim, or (2) with a negligent-misrepresentation claim 

                                                           
7 As is always the case when we certify questions, our phrasing is not intended to restrict, in any 
way, the Florida Supreme Court’s consideration or resolution of the issue.  See, e.g., Altman 
Contractors, Inc. v. Crum & Forster Specialty Ins. Co., 832 F.3d 1318, 1326 (11th Cir. 2016). 
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but no breach-of-contract claim, or (3) with neither claim.  Finally, “there is no 

controlling precedent of the Supreme Court of Florida.”  Id.  As we’ve said, 

Florida law arguably supports any of three different answers to the question, but 

none of the decisions that have been cited to us (or that we have found ourselves) 

is quite on point. 

 We are also satisfied that the question meets our own standard for certifying 

questions of state law.  There is, we think, clearly “doubt in the interpretation of 

[Florida] law” here, such that we may—and we believe should—“certify [a] 

question to the state supreme court [so that we] avoid making unnecessary Erie 

guesses and … offer the state court the opportunity to interpret or change existing 

law.”  Union Planters Bank, N.A. v. New York, 436 F.3d 1305, 1306 (11th Cir. 

2006) (citation omitted).   

Finally, we are confident that a proper respect for the principles of 

federalism counsels certification here.  By virtue of the diversity jurisdiction 

conferred on federal courts under 28 U.S.C. § 1332, we are empowered to answer 

questions of Florida law.  But doing so is hardly our specialty, whereas it is the 

Florida Supreme Court’s.  Any resolution that we could provide regarding the 

question(s) that we have identified wouldn’t bind the Florida courts, who would be 

free (as they should be) to come to their own conclusions.  The Florida Supreme 

Court, by contrast, is the ultimate arbiter of Florida law; both we and the lower 

Case: 17-13956     Date Filed: 07/11/2019     Page: 31 of 33 



 

32 
 

state courts are bound by its determinations of state law.  See, e.g., Mullaney v. 

Wilbur, 421 U.S. 684, 691 (1975).  Particularly where, as here, we are faced with a 

common-law question that is, at once, so knotty and weighty, we see no sound 

reason not to facilitate the Florida Supreme Court’s consideration and resolution of 

it.  Cf. Trail Builders Supply Co. v. Reagan, 409 F.2d 1059, 1060–61 (5th Cir. 

1969) (“As an Erie-bound Court, we are obliged to follow the Florida appellate 

decisions in diversity matters, and if there are no decisions on point, we may make 

an educated guess as to what the Florida courts would decide….  However, there is 

available to us the right to submit by certification the … issues raised by this 

case.”).8    

III 

 For the foregoing reasons, we hold as follows:  

 1. We affirm the district court’s decision that the Scope of Work exists 

independently of the Service Agreement on the ground that Revelex has waived 

any argument to the contrary (or, alternatively, invited any alleged error or is 

judicially estopped from now contesting the district court’s determination). 

                                                           
8 See Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (holding that decisions of 
the former Fifth Circuit handed down prior to the close of business on September 30, 1981, are 
binding in the Eleventh Circuit). 
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 2. We likewise affirm the district court’s decision that Pier 1’s lost-

profits claim fails as a matter of law and that Revelex is entitled to judgment as a 

matter of law on that claim. 

 3. We hold that Pier 1 is not entitled to recover attorneys’ fees. 

 4. We certify to the Florida Supreme Court the following question, in 

whatever form that court chooses to address it: 

Is a contractual “exculpatory clause” that purports to insulate one of 
the signatories from “any … damages regardless of kind or type … 
whether in contract, tort (including negligence), or otherwise” 
enforceable?  Or, alternatively, does the clause confer such sweeping 
immunity that it renders the entire contract in which it appears 
illusory?  Or, finally, might the clause plausibly be construed so as to 
bar some but not all claims and thus save the contract from 
invalidation? 
 

AFFIRMED IN PART, and QUESTION CERTIFIED. 
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WINOKUR, J. 
 

Robert and Susan Simon brought an action for inverse 
condemnation against the City of Jacksonville alleging that it 
committed, and continuously commits, a taking because 
neighborhood streets dedicated to the City direct storm water to a 



2 
 

pond that sits partially on the Simons’ property. The trial court 
disagreed, and we do as well.1  

In 1984, a developer and builder created the Deer Meadows 
subdivision and designed its stormwater system to direct water 
from the streets into two ponds, one of which is located on lots 15 
and 16. The developer recorded a plat depicting the streets and 
easements (but not the pond), and the City accepted the plat as 
well as the responsibility to maintain the streets and easements. 
Lot 16 was first sold in 1986, and the Simons became the fourth 
owners in 1993. The Simons knew there was a pond on lot 16 that 
received storm water from the neighborhood and, prior to 
purchasing the lot, were advised that the then-owners of lot 15 as 
well as previous owners of lot 16 maintained the pond themselves. 
Over a decade later, the Simons determined that the City should 
be responsible for maintaining the pond and, when the City 
disagreed, filed suit. The Simons’ claim for inverse condemnation 
alleged that the City owns or controls the streets, or both, that the 
streets are designed to discharge storm water into the Simons’ 
pond, that the City has no property rights to the pond, and that 
the City is thus using (or “taking”) the pond.  

The trial court found that the Simons could not assert a claim 
for inverse condemnation because, even if there had been a taking 
by the City, it occurred before the Simons (or the three prior 
owners) purchased the property and there was no evidence that 
the Simons had been transferred any interest in an inverse-
condemnation claim. On appeal, the Simons argue that the City is 
committing a taking without compensation, that their claim is not 
barred because the City did not show that its use of the pond was 

                                         
1 The Simons also challenge the trial court’s related order 

denying declaratory relief that they sought on the questions of 
whether the Association, or the City, or both, owned easements to 
the pond, whether they were entitled to use the pond for 
stormwater treatment, and who was responsible to operate and 
maintain the pond. They also challenge the trial court’s finding 
that the Association’s counterclaim was moot. We affirm the trial 
court’s rulings on these issues without comment.  



3 
 

adverse to all prior owners, and that the Simons’ revocation of any 
existing license to use the pond permits this claim.  

In Department of Transportation v. Burnette, 384 So. 2d 916, 
918-19 (Fla. 1st DCA 1980), the government reversed the natural 
flow of water drainage to allow for the building of a school, 
redirecting the flow towards the subject property which “impose[d] 
a substantial burden” by making half of the property subject to 
flooding. Later, the owner of the 100-acre property alleged that the 
government’s action prohibited him from building a development 
he planned to build and constituted a constitutional taking. Id. 
This claim was flawed because the governmental acts complained 
of were before the plaintiff’s purchase of the property; the “land 
was permanently ‘taken,’ if at all, some years before” the plaintiff 
purchased it and it was the prior owners “who were deprived of 
rights in property, if anyone was[.]”  Id. at 919-20. Only the owner 
at the time of the taking has suffered an injury entitling him to 
recovery: 

The theory is that where the government interferes with 
a person’s property to such a substantial extent, the 
owner has lost a part of his interest in the real property. 
Substituted for the property loss is the right to 
compensation. When the original owner conveys what 
remains of the realty, he does not transfer the right to 
compensation for the portion he has lost without a 
separate assignment of such right. 

Id. at 920 (quoting Brooks Inv. Co. v. City of Bloomington, 232 
N.W.2d 911, 918 (1975)).  

Here, any governmental acts were taken long before the 
Simons bought the property.2 The Simons bought the property 
knowing that a pond was on it, that the pond received 
neighborhood stormwater, and that the prior owners had 
maintained it themselves. The Simons may not purchase the 
                                         

2 We do not hold that the City’s acceptance of a plat and 
maintenance responsibility for roads and easements for public use 
could qualify as a taking of a retention pond for purposes of inverse 
condemnation.  
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property fully aware and then claim a governmental taking and 
demand compensation. See id. (“If the rule were otherwise, the 
original owner of damaged property would suffer a loss and the 
purchaser of that property would receive a windfall.”). Contrary to 
the Simons’ contention, this case is not similar to Brevard County 
v. Blasky, 875 So. 2d 6, 10, 12-13 (Fla. 5th DCA 2004), where a 
revocable written license granted the government permission to 
use land until the government abruptly asserted title to the 
property. Rather, a builder and developer designed a subdivision 
where lot 16 would receive neighborhood storm water, the City 
accepted responsibility to maintain roads and easements, and the 
Simons eventually purchased the property. If there was any action 
taken by the City that could constitute a taking, it was long before 
the Simons owned the property.  

AFFIRMED. 

B.L. THOMAS, J., concurs; WETHERELL,3 J., concurs in result. 
 

_____________________________ 
 
Not final until disposition of any timely and 
authorized motion under Fla. R. App. P. 9.330 or 
9.331. 

_____________________________ 
 
 

Jeffrey C. Regan and Judson Bradley of Regan, Whelan, Zebouni 
& Atwood, P.A., Jacksonville, for Appellants. 
 
Joseph D. Pickles and Michel Fox Orr of the Law Offices of Dawson 
& Orr, P.A., Jacksonville, for Appellee Homeowners’ Association; 
Jason R. Teal, Deputy General Counsel, and Jeffrey C. Close, 
Assistant General Counsel, Jacksonville, for Appellee City of 
Jacksonville. 

                                         
3 Judge Wetherell did not participate in oral argument but he 

did watch the video recording of the argument. 
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PER CURIAM. 
 

Pipeline Contractors, Inc., (Pipeline) and The Hanover 
Insurance Company (Hanover) challenge the trial court’s 
determination that Keystone Airpark Authority (KAA) had 
capacity to contract, to sue, and to be sued.  We agree with the trial 
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court that estoppel applies to preclude this argument and affirm 
the final judgment in favor of KAA. 

In 2008, Pipeline and KAA entered into a contract for the 
construction of new airport facilities at the Keystone Airpark.  
Pipeline’s performance was guaranteed by a bond issued by 
Hanover.  KAA did not pay everything that Pipeline asserted it 
was entitled to under the construction contract, and in 2010, 
Pipeline sued KAA for breach of contract.  KAA counterclaimed for 
breach of contract based on defects in the work, and KAA filed a 
third-party complaint against Hanover seeking relief under the 
performance bond. 

Little happened in the litigation for some six years.  Then 
Pipeline and Hanover amended their answer and moved for 
summary judgment on KAA’s claims, asserting for the first time 
that KAA’s lawsuit should be dismissed because KAA was not a 
legal entity and did not have the capacity to contract, sue, or be 
sued.  In short, the argument was that under the Uniform Special 
District Accountability Act of 1989 (Chapter 189, Fla. Stat. (1991)), 
any special district comprising more than one county required the 
Legislature’s authorization.  All of the KAA district was within the 
city limits of Keystone Heights, but the KAA district extended from 
Clay County west into Bradford County.1  Nonetheless, when the 
KAA was formed in 1991, only the City of Keystone Heights, and 
not the Legislature, acted in establishing it.  

                                         
1 This geographic peculiarity is the result of history.  The 

airport was originally part of Camp Blanding when it was 
constructed during World War II.  See  The 42J Story,  
http://keystoneairport.com/the-42j-story/  (last visited July 2, 
2019).  In 1947, the airport property was acquired from the federal 
government.  Id.  In 1963, the Town of Keystone Heights was 
abolished, and the City of Keystone Heights established in its 
place.  Ch. 63-1496, Art. I, Laws of Florida at 1698-1700.  Title to 
the airport property remained vested in the City of Keystone 
Heights, and the City was given “all powers and duties, including 
police powers” over the property “as are exercised over those lands 
included in the corporate limits of the City.”  Ch. 63-1496, Art. XII, 
Laws of Florida at 1736-37.      
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In 1992, the Legislature amended the law to provide that 
legislative approval is not required for special districts comprising 
more than one county, so long as the entire district is within a 
single municipality.  See § 189.403(3), Fla. Stat. (1992); cf. Forsythe 
v. Longboat Key Beach Erosion Control Dist., 604 So. 2d 452, 455-
56 (Fla. 1992) (holding that the pre-amendment version’s plain 
text provided that a special district with territory in multiple 
counties was an independent special district requiring legislative 
authorization).  Pipeline and Hanover contended that the 
legislative change did not cure the defect in KAA’s earlier 
formation.2 

The trial court rejected the lack of capacity defense, 
concluding that the court could deny Pipeline and Hanover’s 
summary judgment motion without resolving whether KAA was 
validly created or whether it later had the right to contract, sue, or 
be sued.  Instead, the court decided, because there was “no 
question that Pipeline and Hanover [had] received the benefits of 
the questioned contracts,” Pipeline and Hanover were estopped 
from “challenging KAA’s capacity to contract.”  After a seven-day 
bench trial, the trial court entered a final judgment in favor of 
KAA.3 

Pipeline and Hanover now appeal the trial court’s denial of 
summary judgment.  Arguing that the trial court’s application of 
                                         

2 Pipeline and Hanover acknowledge that if KAA lacks 
authority to contract, sue, or be sued, then Pipeline itself had no 
ability to initiate this litigation years ago, that it had no right to 
enforce its contract, and that Pipeline’s claims—like KAA’s—were 
due to be dismissed.  Pipeline also argues that its entitlement to 
retain the hundreds of thousands of dollars received under the 
contract is not before this court. 

3 The detailed thirty-four-page final judgment resolved the 
dispute about construction defects and Pipeline’s performance.  
The court ultimately awarded KAA a total of $3,217,661.81.  
Pipeline and Hanover do not contest the court’s findings or the 
amount of the award.  The only issue on appeal is whether the 
court should have denied all relief based on KAA’s inability to 
contract, sue, or be sued.  
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estoppel was in error, Pipeline and Hanover contend that the court 
should have reached the merits of their argument regarding KAA’s 
capacity and ruled in their favor.  Pipeline and Hanover ask us to 
reverse the trial court on the issue of estoppel and remand the case 
with directions to vacate the final judgment and dismiss all claims 
between the parties. 

The trial court relied on Booske v. Gulf Ice Co., 5 So. 247 (Fla. 
1888), in determining that estoppel applied.  At issue in Booske 
was a contract between individuals and a corporation.  Id. at 248.  
There was also a surety bond guaranteeing performance.  Id.  After 
litigation ensued, the principal and obligor on the bond cited Gulf 
Ice Company’s improper corporate creation in arguing that they 
should be immune from liability on the contract.  Id. at 250-51.  In 
rejecting this argument, the Florida Supreme Court held: 

A person who has contracted with an association 
assuming to be incorporated and acting in a corporate 
capacity cannot, after having received the benefit of the 
contract, set up as a defense to an action brought by such 
company that the latter was not legally incorporated, or 
had no authority to enter into the contract in a corporate 
capacity. 

 Id. at 251. 

Pipeline and Hanover argue that Booske and the principle 
underlying it is not applicable here because KAA purported to be 
a governmental special district, and the entities at issue in Booske 
and other cases were business corporations.  Our review thus turns 
on whether a contract between private entities and a political 
subdivision under these circumstances is subject to the same 
estoppel principles. 

Estoppel is an equitable doctrine “based on principles of fair 
play and essential justice and arises when one party lulls another 
party into a disadvantageous legal position.”  Florida Dep’t of 
Health & Rehab. Servs. v. S.A.P., 835 So. 2d 1091, 1096 (Fla. 2002).  
“‘Estoppel’ has been defined as ‘the preclusion of a person from 
asserting a fact by previous conduct inconsistent therewith, on his 
own part, or the part of those under whom he claims.’”  Quality 



5 
 

Shell Homes & Supply Co. v. Roley, 186 So. 2d 837, 840-41 (Fla. 
1st DCA 1966) (quoting Coogler v. Rogers, 7 So. 391 (Fla. 1889)). 

Pipeline and Hanover argue that KAA’s improper 
organization as a political subdivision is the fact that makes 
estoppel inapplicable here, but we see no meaningful distinction. 
Just as estoppel can defeat a claim that a purported corporation 
was not validly created, so too can estoppel defeat a claim that a 
purported local special district was not validly created.  In either 
instance, the principle is that one cannot contract with an entity 
as if it were validly created, reap the benefits of that agreement, 
and later disavow the contract based on the invalid creation.  In 
fact, the doctrine has previously been applied to the benefit of 
political subdivisions in contract disputes.  See Billings v. City of 
Orlando, 287 So. 2d 316, 318 (Fla. 1973) (estopping an argument 
by former police officers of the City that certain provisions of a 
contract were unconstitutional while noting that “[o]ne who 
accepts the benefits of a contract cannot, having retained these 
benefits, question the validity of the contract”).  

Here, Pipeline and Hanover treated KAA as if it were a 
properly organized entity with no issues of capacity for most of the 
parties’ relationship. Pipeline performed (at least in part), 
accepted payment on the contract, and engaged in years-long 
litigation with KAA.  Only after all that did Pipeline and Hanover 
assert any issues of capacity.  Because they accepted the benefits 
of the contract through payment from KAA, Pipeline and Hanover 
were properly estopped from raising the argument that the 
contract was void in an attempt to avoid the burdens of the 
contract embodied by KAA’s claims against them. 

AFFIRMED. 

RAY, C.J., and WETHERELL and BILBREY,4 JJ., concur. 
 

                                         
4 Judge Bilbrey was substituted for an original panel member 

in this proceeding after oral argument.  He has viewed the digital 
recording of oral argument.   
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Shane and Laura Hayslip appeal a nonfinal order granting U.S. Home 

Corporation's motion to stay the Hayslips' claim for relief under section 553.84, Florida 

Statutes (2016), of the Florida Building Codes Act and to compel arbitration pursuant to 

the original special warranty deed.  The Hayslips argue that the arbitration provision 

contained in the original special warranty deed is invalid; alternatively, if the arbitration 

provision is valid, the Hayslips assert that as subsequent purchasers of the home they 

are not bound by it because it is not a covenant running with the land but is merely a 

personal covenant binding only upon the original purchasers of the home.  We hold that 

a valid arbitration agreement exists and that as a restrictive covenant running with the 

land, the arbitration provision contained in the original special warranty deed is binding 

upon the Hayslips as subsequent purchasers of the home.  Therefore, we affirm the 

circuit court's order compelling arbitration.  As this case presents an issue of first 

impression in Florida, we certify a question of great public importance.  

In 2007, David and Luisa Kennison entered into an agreement with U.S. 

Home for the purchase of a newly-built home in Lee County.  U.S. Home conveyed the 

home to the Kennisons by special warranty deed, which was recorded in the public 

records of Lee County.  The special warranty deed was executed by a U.S. Home 

representative in the presence of two witnesses but was not signed by the Kennisons.  

The special warranty deed contains various covenants, conditions, and restrictions, 

including a provision requiring arbitration of disputes arising under or related to the 

home.  Specifically, the deed provides, in part, as follows: 

G. All covenants, conditions and restrictions contained in 
this Deed are equitable servitudes, perpetual and run with 
the land including, without limitation, Sections H, I, and J.
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. . . . 

I. Grantor and Grantee specifically agree that this 
transaction involves interstate commerce and that any 
Dispute . . . shall first be submitted to mediation and, if not 
settled during mediation, shall thereafter be submitted to 
binding arbitration as provided by the Federal Arbitration Act 
. . . and not by or in a court of law or equity.  "Disputes" 
(whether contract, warranty, tort, statutory or otherwise), 
shall include, but are not limited to, any and all 
controversies, disputes or claims (1) arising under, or related 
to, this Deed, the underlying purchase agreement, the 
Property, the community in which the Property is located or 
any dealings between Grantee and Grantor . . . ; (2) arising 
by virtue of any representations, promises or warranties 
alleged to have been made by Grantor or Grantor's 
representative; and (3) relating to personal injury or property 
damage alleged to have been sustained by Grantee, 
Grantee's children or other occupants of the Property, or in 
the community in which the Property is located.  Grantee has 
accepted this Deed on behalf of his or her children and other 
occupants of the Property with the intent that all such parties 
be bound hereby.

Section J further provides, in part, that "Grantee, by acceptance of this Deed, 

automatically agrees for itself, and its heirs, personal representatives, successors and 

assigns, to observe and to be bound by all of the terms and conditions set forth in this 

Deed."

In 2010, the Hayslips purchased the home from the Kennisons.  The 2010 

warranty deed, which was not signed by the Hayslips, did not contain any express 

provisions regarding arbitration but did provide that the conveyance of the home was 

"[s]ubject to easements, restrictions, reservations and limitations, if any."  In January 

2017, the Hayslips filed a lawsuit against U.S. Home, alleging that U.S. Home 

inadequately and improperly installed the stucco system on the home in violation of the 

Florida Building Codes Act.  See § 553.84.  U.S. Home moved to stay the court 
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proceedings and compel arbitration pursuant to the language of the original special 

warranty deed conveying the home to the Kennisons.  Following a hearing, the general 

magistrate concluded that the arbitration provision in the original special warranty deed 

is a covenant running with the land and therefore binding on the Hayslips, who were 

properly noticed of the condition.  The general magistrate recommended that the 

Hayslips' lawsuit be stayed pending mediation and/or arbitration.  The circuit court 

adopted the general magistrate's report and recommendation, and the Hayslips 

appealed.  

It has been repeatedly held that "courts are required to indulge every 

reasonable presumption in favor of arbitration, recognizing it as a favored means of 

dispute resolution."  Am. Int'l Grp., Inc. v. Cornerstone Buss., Inc., 872 So. 2d 333, 338 

(Fla. 2d DCA 2004) (citing Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 

U.S. 1, 24-25 (1983)); accord Perdido Key Island Resort Dev., L.L.P. v. Regions Bank, 

102 So. 3d 1, 3 (Fla. 1st DCA 2012) ("Florida law favors arbitration, often holding that 

any doubt regarding the arbitrability of a claim should be resolved in favor of 

arbitration.").  With this general proposition in mind, we turn to the Hayslips' first issue 

regarding the validity of the arbitration provision contained in the original special 

warranty deed.  To determine whether a claim is subject to arbitration, we "must 

determine (1) whether a valid written agreement to arbitrate exists; (2) whether an 

arbitrable issue exists; and (3) whether the right to arbitration was waived."  Perdido Key 

Island Resort Dev., L.L.P., 102 So. 3d at 3-4 (citing Seifert v. U.S. Home Corp., 750 So. 

2d 633, 636 (Fla. 1999)).  The Hayslips dispute only the existence of a valid arbitration 
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agreement, arguing that because the original special warranty deed was not signed by 

the Kennisons it does not reflect their intent to be bound, rendering it invalid.  

"[T]he existence of a valid agreement to arbitrate is a question of law, 

[and] we review the trial court's determination de novo."  Lowe v. Nissan of Brandon, 

Inc., 235 So. 3d 1021, 1024 (Fla. 2d DCA 2018) (alterations in original) (quoting Avatar 

Props., Inc. v. Greetham, 27 So. 3d 764, 766 (Fla. 2d DCA 2010)).  "Absent a valid 

written agreement to arbitrate, no party may be forced to arbitrate a claim."  Id. (citing 

Seifert, 750 So. 2d at 636).  However, neither the Federal Arbitration Act nor the Florida 

Arbitration Code require an arbitration agreement to be signed to be enforceable.  

Santos v. Gen. Dynamics Aviation Servs. Corp., 984 So. 2d 658, 660 (Fla. 4th DCA 

2008).  Rather, a party's conduct can demonstrate intent to be bound by the agreement.  

Id. at 661.  Here, it is undisputed that the Kennisons were on notice of the original 

special warranty deed's covenants and restrictions, and by taking title to and possession 

of the home, they acquiesced to the arbitration provision.  See Bessemer v. Gersten, 

381 So. 2d 1344, 1348 n.6 (Fla. 1980) (noting that by accepting a deed the grantee 

agrees to fulfill the conditions of the covenant contained therein (quoting 1 R. Boyer, 

Fla. Real Estate Transactions, § 24.03, at 574 (1977))); cf. Santos, 984 So. 2d at 659, 

661 (concluding that Mr. Santos's continued employment with General Dynamics after 

receipt of the dispute resolution policy—which provided that all employment claims must 

be submitted to arbitration—sufficiently demonstrated his consent to the arbitration 

agreement); BDO Seidman, LLP v. Bee, 970 So. 2d 869, 872, 875 (Fla. 4th DCA 2007) 

(concluding that Mr. Bee's continued employment with BDO Seidman after the 

implementation of the amended partnership agreement, which mandated arbitration for 
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all disputes under the agreement, demonstrated his consent to the arbitration 

agreement).  Further, Florida law does not require that the home buyer sign the 

warranty deed in order to be bound by it.  See Bessemer, 381 So. 2d at 1348 n.6 ("In 

Florida it is standard practice for only the grantor to sign the deed . . . ." (quoting Boyer, 

supra, at 574)); Taylor v. Fla. E. Coast Ry. Co., 45 So. 574, 578 (Fla. 1907) ("When the 

grantee accepts a deed and enters into possession of the land conveyed, he is deemed 

by such acts to have expressly agreed to do what is stipulated in the deed he should do, 

even though he did not sign the deed." (quoting Silver Springs, O. & G. R. Co. v. 

Vanness, 34 So. 884, 887-88 (Fla. 1903))).  The deed must only be signed by the seller 

in the presence of two witnesses.  See § 689.01, Fla. Stat. (2016) ("No estate or interest 

of freehold . . . shall be created, made, granted, transferred or released in any other 

manner than by instrument in writing, signed in the presence of two subscribing 

witnesses by the party creating, making, granting, conveying, transferring or releasing 

such estate . . . .").  We therefore find no merit in the Hayslips' first issue on appeal; the 

language in the original special warranty deed creates a valid arbitration agreement.  

The Hayslips next contend that if a valid arbitration agreement exists, it is 

a personal covenant between U.S. Home and the Kennisons and not a covenant 

running with land and binding upon them as subsequent purchasers.  The Hayslips 

contend that the arbitration provision does not touch and concern the land, a necessary 

requirement to be characterized as a covenant running with the land or real covenant.  

"Covenants are loosely defined as 'promises in conveyances or other 

instruments pertaining to real estate' . . . [and] are divided into two categories, real and 

personal."  Palm Beach County v. Cove Club Inv'rs Ltd., 734 So. 2d 379, 382 n.4 (Fla. 
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1999) (quoting 19 Fla. Jur. 2d Deeds § 168 (1998)).  A real covenant, or covenant 

running with the land, "differs from a merely personal covenant in that the former 

concerns the property conveyed and the occupation and enjoyment thereof, whereas 

the latter covenant is collateral or is not immediately concerned with the property 

granted."  Hagan v. Sabal Palms, Inc., 186 So. 2d 302, 310 (Fla. 2d DCA 1966) 

(citations omitted) (quoting Maule Indus., Inc. v. Sheffield Steel Prods., Inc., 105 So. 2d 

798, 801 (Fla. 3d DCA 1958)); accord Caulk v. Orange County, 661 So. 2d 932, 933-34 

(Fla. 5th DCA 1995).  "A real covenant binds the heirs and assigns of the original 

covenantor, while a person[al] covenant does not."  Palm Beach County, 734 So. 2d at 

382 n.4 (quoting 19 Fla. Jur. 2d Deeds § 174).  

The primary test whether the covenant runs with the 
land or is merely personal is whether it concerns the thing 
granted and the occupation or enjoyment thereof or is a 
collateral or a personal covenant not immediately concerning 
the thing granted.  In order that a covenant may run with the 
land it must have relation to the land or the interest or estate 
conveyed, and the thing required to be done must be 
something which touches such land, interest, or estate and 
the occupation, use, or enjoyment thereof.

Hagan, 186 So. 2d at 310 (quoting Maule Indus., Inc., 105 So. 2d at 801); accord Caulk, 

661 So. 2d at 934.  Therefore, "to establish a valid and enforceable covenant running 

with the land . . . , a plaintiff must show (1) the existence of a covenant that touches and 

involves the land, (2) an intention that the covenant run with the land, and (3) notice of 

the restriction on the part of the party against whom enforcement is sought."  Winn-Dixie 
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Stores, Inc. v. Dolgencorp, Inc., 964 So. 2d 261, 265 (Fla. 4th DCA 2007).  In this case, 

the Hayslips have challenged only the first element.1  

Although no Florida appellate court has considered whether an arbitration 

provision contained within a deed touches and concerns the land such that it is binding 

on subsequent purchasers like the Hayslips, we find the following cases to be 

instructive.  In Winn-Dixie Stores, Inc., Winn-Dixie, a tenant in a shopping plaza, sued 

the landlord and Dolgencorp, Inc., another tenant in the same shopping plaza, based 

upon a covenant in its recorded lease granting Winn-Dixie the exclusive right to sell 

groceries.  964 So. 2d at 263.  The Fourth District concluded that the grocery exclusive 

was a covenant that "touched and involved" the land because it "affects the mode of 

enjoyment of the premises."  Id. at 265 (quoting Dunn v. Barton, 16 Fla. 765, 771 (Fla. 

1878)).  In Dunn, John Dunn assigned a commercial lease to Mary Barton, who agreed 

not to permit the leased premises to be used as a bar because Mr. Dunn owned the 

adjoining bar and sought to limit his competition.  16 Fla. at 770.  Ms. Barton then 

1Even had the Hayslips challenged the second and third elements, it is 
readily apparent that under the facts of this case they would not have prevailed.  The 
intent that the covenant run with the land is evident in the language of the original 
special warranty deed: "All covenants, conditions and restrictions contained in this Deed 
are equitable servitudes, perpetual and run with the land including, without limitation, 
Section[] . . . I, [the arbitration provision] . . . ."  Cf. Caulk, 661 So. 2d at 934 ("[N]othing 
in the deed suggests it was intended to [run with the land].  Rather, the language 
suggests the opposite.").  Moreover, the Hayslips were, at a minimum, on constructive 
notice of the arbitration provision contained in the recorded original special warranty 
deed.  See Hagan, 186 So. 2d at 311; see also Vetzel v. Brown, 86 So. 2d 138, 140 
(Fla. 1956) ("The Vetzels had notice of the restrictions on the use of their property.  
They had the constructive notice imputed to them by the recordation of the 1947 
agreement, and they had 'implied actual notice' because of the typed in statement in 
their deed (which was on a printed form) that the title was 'subject to easements and 
restrictions of record.' ").
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leased the premises to Annie Hazelton, who opened a bar and restaurant.  Id.  Mr. 

Dunn sued both Ms. Barton and Ms. Hazelton to enforce his agreement with Ms. 

Barton.  As indicated by the court in Winn-Dixie, "[t]he supreme court characterized the 

Dunn/Barton use restriction as a covenant which ran with the land, because it affected 

'the mode of enjoyment of the premises.' "  964 So. 2d at 264 (quoting Dunn, 16 Fla. at 

771).  "[T]he covenant was enforceable against Hazelton, who, as sublessee, was 

'subject to the covenants running with the land in the hands of her lessor.' "  Id. (quoting 

Dunn, 16 Fla. at 772).  

Much like the covenants in Winn-Dixie and Dunn, the performance of the 

covenant here affects "the occupation and enjoyment" of the home, see Hagan, 186 So. 

2d at 310, as it dictates the means by which the Hayslips must seek to rectify building 

defects related to the home.  Not only is the covenant triggered when an apparent 

defect in the home is realized and the homeowners seek recourse from the builder, but 

the outcome of the arbitration proceeding necessarily impacts the home as well.  Thus, 

the arbitration provision touches and concerns the property itself.  Additionally, "[i]f the 

performance of the covenant must touch and involve the land or some right or 

easement annexed and appurtenant thereto, and tends necessarily to . . . render[] [the 

property] more convenient and beneficial to the owner, it is a covenant running with the 

land."  Hagan, 186 So. 2d at 310 (quoting Maule Indus., Inc., 105 So. 2d at 801).  In 

Florida the legislature has deemed alternative dispute resolution to be a beneficial and 

effective mechanism by which to resolve construction defect disputes.  § 558.001, Fla. 

Stat. (2016); accord Altman Contractors, Inc. v. Crum & Forster Specialty Ins. Co., 232 

So. 3d 273, 278 (Fla. 2017); see also § 558.002(3) (" 'Claimant' means a property 
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owner, including a subsequent purchaser . . ., who asserts a claim for damages against 

a contractor . . . concerning a construction defect . . . ."); § 558.002(5)(b) 

(" 'Construction defect' means a deficiency in, or a deficiency arising out of, the design, 

specifications, surveying, planning, supervision, observation of construction, or 

construction, repair, alteration, or remodeling of real property resulting from . . . [a] 

violation of the applicable codes in effect at the time of construction or remodeling which 

gives rise to a cause of action pursuant to s. 553.84.").2  

The Hayslips rely on Caulk in reaching the contrary conclusion; Caulk, 

however, is distinguishable.  In that case, the deed of conveyance reflected the 

grantor's reservation of the right to condemnation proceeds arising from the taking of a 

portion of the property conveyed.  661 So. 2d at 933.  A few years after a subsequent 

purchaser acquired the property, Orange County filed suit seeking condemnation of a 

portion of the property.  Id.  The grantor learned of the pending condemnation 

proceeding and sought to intervene, claiming an interest in the proceeds based on the 

original deed.  Id.  The language of the covenant did not express an intent that it run 

with the land or state that it was binding on heirs and assigns.  Id. at 934.  Importantly, 

the Fifth District concluded that the covenant was "incapable of running with the land" 

because it had "no effect whatever on the land" and only " 'touche[d]' and 'concern[ed]' . 

2We note that the Hayslips did not advance in the initial brief any policy 
arguments against arbitration or claim that the arbitration provision is unconscionable.  
See Waterview Towers Condo. Ass'n v. City of West Palm Beach, 232 So. 3d 401, 409 
(Fla. 4th DCA 2017) ("[R]estrictive covenants are enforced so long as they are not 
contrary to public policy, do not contravene any statutory or constitutional provisions, 
and so long as the intention is clear and the restraint is within reasonable bounds." 
(quoting Hagan, 186 So. 2d at 308-09)); cf. Anderson v. Taylor Morrison of Fla., Inc., 
223 So. 3d 1088, 1089 (Fla. 2d DCA 2017).
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. .  intangible personal property."  Id.  While the covenant at issue in Caulk was triggered 

by the taking of the land, it otherwise did not concern the land but rather the money 

flowing from its taking; it was merely a promise between the grantor and original 

grantee.  See id.; see also Suniland Assocs. v. Wilbenka, Inc., 656 So. 2d 1356, 1358-

59 (Fla. 3d DCA 1995) (holding "that an agreement to assign rents and profits creates 

no interest in the property itself" and therefore is not a covenant running with the land).3

As U.S. Homes points out, several other state and federal courts have 

concluded that arbitration provisions such as the one in this case were real covenants 

that touch and concern the land.  In J&JB Timberlands, LLC v. Woolsey Energy II, LLC, 

No. 14-cv-1318-SMY-RJD, 2017 WL 396174, at *1-2 (S.D. Ill. Jan. 30, 2017), the 

surface of the property at issue—a "pristine floodplain forest"—was conveyed by 

warranty deed to William E. Puckett while reserving the mineral rights to the property.  

The reservation in the deed provided "that the Grantor shall pay for damages caused by 

mineral extraction activity, and that if no agreement on the amount of damages is 

reached within ninety (90) days, 'the amount of damage shall be determined by 

arbitration.' "  Id. at *1.  Mr. Puckett conveyed the surface property to J&JB Timberlands, 

LLC (J&JB), subject to the reservation in the prior deed.  Id. at *2.  Global Geophysical 

Services conducted a seismic survey on the property at the direction of the Woolsey 

3We acknowledge that this court has previously recognized that arbitration 
provisions are generally characterized as personal covenants; importantly, however, our 
recognition and application of that general proposition was within a completely different 
context than this case.  See Am. Int'l Grp., Inc., 872 So. 2d at 336 (quoting Federated 
Title Insurers, Inc. v. Ward, 538 So. 2d 890, 891 (Fla. 4th DCA 1989)).  Unlike the 
personal contract at issue in American International Group, which could not bind or be 
enforced by a nonsignatory to the contract, the particular language of the arbitration 
provision within the original special warranty deed in this case establishes that it is a 
covenant running with the land and binding upon subsequent purchasers of the home.  
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defendants, resulting in, according to J&JB, "extensive, measurable, long-term habitat 

loss and tree and plant damage . . . Rutting and other damage to the forest floor which 

will require years to restore."  Id. at *1.  J&JB filed suit, and the defendants moved to 

stay the court proceedings pending arbitration pursuant to the arbitration provision in the 

deed.  Id.  J&JB asserted that it was not bound by the arbitration provision because it 

was a personal covenant that did not run with the land.  Id. at *3.  Under Illinois law, "[a] 

covenant touches and concerns the land if it affects the use, value, and enjoyment of 

the property."  Id. at *4 (quoting Bank of Am., N.A. v. Cannonball LLC, 12 N.E.3d 841, 

848 (Ill. App. Ct. 2014)).  The federal court concluded that "the reservations provision 

which includes a covenant to pay for damages to the surface of the land obviously 

affects the use, value and enjoyment of the land and, therefore, touches and concerns 

the land."  Id. 

Similarly, in Baker v. Conoco Pipeline Co., 280 F. Supp. 2d 1285, 1292, 

1294 (N.D. Okla. 2003), a previous property owner granted an easement to Ajax 

Pipeline Company to lay petroleum pipelines across the property.  The Bakers 

subsequently acquired the property, and Conoco Pipeline Company became the 

successor to Ajax's easement rights.  Id. at 1291-92, 1295.  As part of the operation of 

its pipeline, Conoco performed "easement clearing activities" on the land over the 

pipeline.  Id. at 1292.  As a result, the Bakers sued Conoco claiming that it damaged 

trees and other vegetation on the property.  Id.  Conoco moved to stay the court 

proceedings and compel arbitration based on the arbitration provision in the recorded 

easement on the property.  Id.  The arbitration provision in the easement set forth a 
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procedure for dealing with "damage to crops, fences and timber, which may arise from 

laying, maintaining, operating or removing such pipe lines":

Said damage, if not mutually agreed upon, to be ascertained 
and determined by three disinterested persons; one to be 
appointed by the [Grantor], his heirs or assigns; one by the 
Grantee, its successors or assigns, and the third by the two 
persons aforesaid, and the award of such three persons, or 
any two of them, shall be final and conclusive.

Id. at 1292.  The Bakers argued that the arbitration agreement was a personal covenant 

binding only on the original parties to the agreement.  Id. at 1295.  The federal court 

ruled in favor of Conoco, determining that the arbitration provision "satisfies the 

requirements of a covenant running with the land" because it "affects the method for 

recovery of damage to crops, fences, and timber, and thus 'touches and concerns the 

land.' "  Id. at 1296.  In other words, because it provided the exclusive procedure for 

resolving disputes concerning damage to the property it "clearly 'touch[ed] and 

concern[ed]' the real property."  Id. at 1298. 

Finally, in Kelly v. Tri-Cities Broadcasting, Inc., 195 Cal. Rptr. 303, 304 

(Cal. Ct. App. 1983), Tri-Cities Broadcasting, Inc. (Tri-Cities), purchased a radio station 

from Far West Broadcasting Corp. (Far West).  In conjunction with the purchase of the 

radio station, Tri-Cities was assigned the lease to the land upon which the station 

operated.  Id.  By the terms of the lease, Tri-Cities was required to provide the lessor 

with free radio time in lieu of rent payments, and any disputes arising out of the lease 

were to be arbitrated.  Id. at 305.  Noting that the case law was sparse regarding the 

nature of a covenant to submit to arbitration and relying on Abbott v. Bob's U-Drive, 352 

P.2d 598 (Or. 1960), the California appellate court concluded that the covenant to 

arbitrate ran with the land: 
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"In the case at bar the covenant to arbitrate is invoked 
to require the lessee to submit to arbitration a matter relating 
to rental payments under the lease.  A covenant to pay rent 
clearly 'touches and concerns' the land.  It would seem to 
follow that a covenant to arbitrate a question with respect to 
rental payments should also be required as relating to the 
property interests of the original covenanting parties as 
lessor and lessee. . . .  '[T]here would seem to be no reason 
for applying the rules of touching and concerning in an 
overtechnical manner, which is unreal from the standpoint of 
the parties themselves.' "

The Oregon Supreme Court concluded a covenant to 
arbitrate was a covenant running with the land.  We agree 
and would treat it as similar to a covenant to pay rent upon 
which it rests for the conclusion that such a covenant 
"touches and concerns the land."

Kelly, 195 Cal. Rptr. at 310-11 (quoting Abbott, 352 P.2d at 604).

In this case, the circuit court properly characterized the arbitration 

provision in the original special warranty deed mandating mediation and/or arbitration as 

a covenant running with the land, binding upon the Hayslips as subsequent purchasers 

of the home.  However, because this case presents an issue of first impression with 

potentially wide-ranging effect, we certify the following question as one of great public 

importance:

DOES A MANDATORY ARBITRATION PROVISION 
CONTAINED WITHIN A RESIDENTIAL WARRANTY DEED 
CONVEYING RESIDENTIAL PROPERTY FROM HOME 
BUILDER TO ORIGINAL PURCHASER RUN WITH THE 
LAND SUCH THAT IT IS BINDING ON SUBSEQUENT 
PURCHASERS WHERE THE INTENDED NATURE OF THE 
PROVISION IS CLEAR AND THE PARTY AGAINST WHOM 
ENFORCEMENT IS SOUGHT WAS ON NOTICE OF THE 
PROVISION? 

Affirmed; question certified. 
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VILLANTI and ATKINSON, JJ., Concur.
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 Grand Palace View, LLC and Moises Wahnon appeal a non-final order, 

entered prior to an answer to the complaint being filed, granting immediate 

possession of real property in an action for mortgage foreclosure, breach of contract, 

and breach of guaranty.  Because a mortgagee in Florida generally has no right to 

possess the property before foreclosure and because the order to show cause 

procedures outlined in section 702.10, Florida Statutes (2018), were not followed, 

we reverse.  

I. BACKGROUND 

 Appellee 5 AIF Maple 2, LLC (“Maple”) filed a three-count Complaint 

against Grand Palace View, LLC (“Grand Palace”) and Moises Wahnon 

(“Wahnon”), alleging causes of action for foreclosure, breach of contract, and breach 

of guaranty.  Maple alleged that on December 8, 2017, Wahnon and Grand Palace 

executed a note and mortgage in favor of an entity named ICG10 Capital, LLC 

(“ICG10”).1  In the complaint Maple asserted that “Plaintiff is entitled to enforce the 

note and mortgage pursuant to Florida Statute 673.3011.”2  Maple further alleged 

                                           
1 ICG10 is not the plaintiff in this lawsuit. 
2 673.3011 Person entitled to enforce instrument.—The term “person entitled to 
enforce” an instrument means: 
(1) The holder of the instrument; 
(2) A nonholder in possession of the instrument who has the rights of a holder; or 
(3) A person not in possession of the instrument who is entitled to enforce the 
instrument pursuant to s. 673.3091 or s. 673.4181(4). 
A person may be a person entitled to enforce the instrument even though the person 
is not the owner of the instrument or is in wrongful possession of the instrument. 
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that Grand Palace and Wahnon were in default on the note and mortgage and owed 

$2,950,000.00 plus interest, expenses, fees, and costs.  Shortly after filing the 

complaint, Maple filed a motion for possession of property.  Within the time for the 

filing of an answer, Grand Palace and Wahnon filed a motion to dismiss for lack of 

standing. 

 A non-evidentiary hearing on Maple’s motion for possession of property took 

place on a five-minute motion calendar setting.  The trial court deferred ruling on 

the motion, reasoning that the issue of standing had to be adjudicated first to 

determine whether Maple had a right to even file the lawsuit.  Accordingly, the 

hearing was reset for a five-minute motion calendar on the motion to dismiss.  At 

the second hearing, the trial court denied the motion to dismiss and then proceeded 

to address Maple’s motion for immediate possession of property, even though that 

motion was not noticed for hearing that day. Maple argued that pursuant to the 

language of the mortgage contract, it was entitled to an automatic right of possession 

of the property upon a default by the mortgagor, and it did not have to wait for a 

foreclosure judgment or sale. 

 In response, Grand Palace and Wahnon argued that such language was 

unenforceable under Florida law as Florida is a “lien-theory” state as opposed to a 

“title-theory” state.  As such, the mortgagee only has lien rights on the secured 

property and may not exercise any writ of possession or ejectment until a foreclosure 



 4 

sale has been certified by the Clerk of Court.  Grand Palace and Wahnon further 

asserted that courts cannot enforce illegal contracts on matters governed by statutes 

intended to protect the public.  The court then inquired whether this was a 

commercial property or a residential property and mentioned the expedited 

foreclosure statute, seemingly referring to section 702.10, Florida Statutes.  Counsel 

for Grand Palace and Wahnon advised that the subject property is a residence and 

that Wahnon  resides there.  Counsel for Maple disagreed and asserted that this is a 

commercial mortgage because the home was purchased in the name of an LLC and 

not in an individual’s name, even though the guarantor on the note and mortgage 

lives in the house. The court then entered an order for possession of the property 

within thirty days reasoning that since Wahnon signed the agreement as an LLC and 

had counsel, he was bound by his agreement.3 

 This timely appeal followed. 

II. JURISDICTION 

Florida Rule of Appellate Procedure 9.130(a)(3)(C)(ii) (Proceedings to 

Review Non-Final Orders and Specified Final Orders) provides: 

(3) Appeals to the district courts of appeal of nonfinal 
orders are limited to those that: 
. . . . 
(C) determine: 
. . . .  

                                           
3  The trial court also granted a stay pending review by this Court. 
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(ii) the right to immediate possession of property, 
including but not limited to orders that grant, modify, 
dissolve, or refuse to grant, modify, or dissolve writs of 
replevin, garnishment, or attachment[.] 
 

Because the non-final order on appeal concerns immediate possession of property, 

we have jurisdiction. 

III. STANDARD OF REVIEW 

 The trial court’s order would result in the immediate transfer of possession 

and ownership of the subject property, even though issues remain on the foreclosure 

claim.  Because the issue presented is purely one of law, the correct standard of 

review is de novo. See We Help Cmty. Dev. Corp. v. Ciras, LLC, 144 So. 3d 578, 

581 (Fla. 4th DCA 2014) (“Because the parties’ arguments turn on an interpretation 

of section 702.10(2)(f), our standard of review is de novo.”); Shubh Hotels Boca, 

LLC v. Fed. Deposit Ins. Corp., 46 So. 3d 163, 165 (Fla. 4th DCA 2010). 

IV. ANALYSIS 

 “[A]ll deeds of conveyance conveying or selling property for the purpose, or 

with the intention, of securing the payment of money, shall be deemed and held as 

mortgages, and shall be subject to the same rules of foreclosure and the same 

regulations and restrictions as are prescribed by law in relation to mortgages.”  Folks 

v. Chesser, 145 So. 602, 602-03 (Fla. 1932).  The law generally recognizes two 

theories of mortgages: the title theory and the lien theory.  Martyn v. First Fed. Sav. 

& Loan Assoc., 257 So. 2d 576, 577 (Fla. 4th DCA 1971).  Under the title theory, 
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the mortgagee has title at law, meaning that, while not in possession, the mortgagee 

is actually the owner.  Id.  “[U]nder the lien theory, the mortgagee has neither title 

nor the right of possession.”  Id.  Florida has followed the lien theory since 1853.  Id.  

As such, under Florida law, a mortgage is considered a “lien on the property . . . and 

not a conveyance of the legal title or of the right of possession.”  § 697.02, Fla. Stat. 

(2018).  

 Moreover, section 702.10, Florida Statutes, was originally enacted in 1992 to 

accelerate the foreclosure process.  Amended in 2013, the current version of the 

statute creates an order to show cause procedure that applies in two situations.  

Section 702.10(1) allows a lienholder in a foreclosure action to request an order to 

show cause for the entry of a final judgment.  Section 702.10(2) allows the plaintiff 

to request an order to make payments during the pendency of the proceedings or an 

order to vacate the premises.  Importantly, section 702.10(2) is unavailable for 

actions involving owner-occupied residential real estate.  Specifically, section 

702.10(2) provides as follows: 

702.10. Order to show cause; entry of final judgment 
of foreclosure; payment during foreclosure. — 
. . . . 
(2) Except as provided in paragraph (i), in any action for 
foreclosure, other than owner-occupied residential real 
estate, in addition to any other relief that the court may 
award, the plaintiff may request that the court enter an 
order directing the mortgagor defendant to show cause 
why an order to make payments during the pendency of 
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the foreclosure proceedings or an order to vacate the 
premises should not be entered.  

 
(Emphasis added).  The statute then sets forth the following requirements for the 

order to show cause: 

(a) The order shall: 

1. Set the date and time for hearing on the order to show 
cause. However, the date for the hearing may not be set 
sooner than 20 days after the service of the order. If service 
is obtained by publication, the date for the hearing may not 
be set sooner than 30 days after the first publication. 
 
2. Direct the time within which service of the order to 
show cause and the complaint shall be made upon each 
defendant. 
 
3. State that a defendant has the right to file affidavits or 
other papers at the time of the hearing and may appear 
personally or by way of an attorney at the hearing. 
 
4. State that, if a defendant fails to appear at the hearing to 
show cause and fails to file defenses by a motion or by a 
verified or sworn answer, the defendant is deemed to have 
waived the right to a hearing and in such case the court 
may enter an order to make payment or vacate the 
premises. 
 
5. Require the movant to serve a copy of the order to show 
cause on the defendant in the following manner: 
 
a. If a defendant has been served with the complaint and 
original process, service of the order may be made in the 
manner provided in the Florida Rules of Civil Procedure. 
 
b. If a defendant has not been served with the complaint 
and original process, the order to show cause, together 
with the summons and a copy of the complaint, shall be 
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served on the defendant in the same manner as provided 
by law for original process. 

 
Id. 
 
 Here, the order granting Maples’s motion for possession was entered at a five-

minute motion calendar during a hearing noticed for Grand Palace and Wahnon’s 

motion to dismiss.  Thus, it is undisputed that the order to show cause requirements 

of section 702.10(2) were not met.  However, what was disputed was whether the 

case involved owner-occupied residential real estate or commercial real estate.  

Without taking evidence or considering the requirements of section 702.10, the trial 

court found, based on the arguments of counsel, that the subject property was a 

commercial property and that Maple was entitled to immediate possession prior to 

Grand Palace and Wahnon having filed an answer to the complaint.  This was error.  

Accordingly, we reverse and remand for proceedings consistent herewith. 

Reversed and remanded.  
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WARNER, J. 
 
 Appellant challenges an amended final judgment after remand from 
this court’s opinion in Flinn v. Doty, 214 So. 3d 683 (Fla. 4th DCA 2017).  
The amended judgment converted an equitable lien—which had been 
granted in the original final judgment that was subsequently reversed—to 
a money judgment.  However, because the original judgment had not been 
stayed, the property upon which the lien was imposed was sold by judicial 
sale, and a deficiency judgment was sought.  Because this constituted an 
election of remedies, we reverse the amended money judgment, as appellee 
must pursue a deficiency decree. 
 
 The facts surrounding this case are set forth in Flinn.  Briefly, the 
guardian of appellant’s father, appellant’s sister, sought to impose an 
equitable lien on appellant’s homestead for monies that appellant had 
secured from the sale of properties deeded to her at a time when her father 
was incapacitated.  Id. at 684.  The proceedings resulted in a final 
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judgment imposing an equitable lien in the amount of $206,000 on 
appellant’s home because appellant had used monies from the sale of the 
father’s property to pay off her existing mortgage.  Id.  The court also 
imposed an equitable lien for an additional $185,000 that appellant 
received from other properties.  Id.  During these proceedings, the father 
had died.  Id.  After an appeal to this court, which affirmed the final 
judgment, the personal representative of the father’s estate filed a 
complaint to foreclose the equitable lien against the homestead for 
$206,000.  Id.  The PR also sought a money judgment for the $185,000 
lien.  However, the trial court entered a combined judgment for both liens 
and interest in the amount of $421,428 and set a foreclosure sale.  Id. 
 

While appellant sought to cancel the sale of her homestead, and 
appealed the judgment, the PR did not cross-appeal the court’s refusal to 
enter a  money judgment.  Instead, the PR set, and then reset, the sale.  
This resulted in the sale of appellant’s homestead for $59,100.  The PR 
then moved for a deficiency for the difference between the sale price and 
the $421,428.  The trial court refused to consider the issue without proof 
of the fair market value of the property.1  No denial of the motion appears 
in the record, and it is still pending. 

 
This court affirmed the imposition of the equitable lien of $206,000 

against appellant’s homestead because those funds had been used to pay 
off the mortgage on the home.  Id. at 685.  But we held that the $185,000 
lien could not be included as part of the foreclosure proceeding because 
those proceeds were not used to satisfy any obligations on the home.  Id. 
at 686.  We reversed “the final judgment to the extent it enforces the 
$185,000 lien and remand[ed] for the court to revise the judgment 
accordingly.”  Id. 

 
On remand, over the objection of appellant that the PR had already 

elected his remedy by proceeding with the foreclosure and sale of the 
property for both liens, the court entered an amended final money 
judgment for $185,000 plus interest, prompting this appeal. 
                                       
1  The trial court was correct that the fair market value is one consideration in 
determining whether a deficiency decree should be entered.  However, the court 
cited to section 702.06, Florida Statutes (2018), which governs mortgage 
foreclosures.  As this was the foreclosure of an equitable lien and not a mortgage, 
section 45.031 sets the procedures.  Section 45.031(8), Florida Statutes (2018), 
provides in part: “If the case is one in which a deficiency judgment may be sought, 
and application is made for a deficiency, the amount bid at the sale may be 
considered by the court as one of the factors in determining a deficiency under 
the usual equitable principles.” 
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While raising multiple issues, we consider the appellant’s claim that 

the PR elected his remedy by pursuing the foreclosure and deficiency 
judgment, to be dispositive.  “The election of remedies doctrine is an 
application of the doctrine of estoppel and operates on the theory that a 
party electing one course of action should not later be allowed to avail 
himself of an incompatible course.”  Barbe v. Villeneuve, 505 So. 2d 1331, 
1332 (Fla. 1987).  This is true, even if the remedy sought was an improper 
one.  In United Companies Financial Corp. v. Bergelson, 573 So. 2d 887, 
888-89 (Fla. 4th DCA 1990), where a plaintiff chose an improper remedy, 
we said: 

 
We acknowledge that real property cannot be the subject of 
conversion.  American Int’l Land Corp v. Hanna, 323 So. 2d 
567, 569 (Fla. 1975).  Therefore, conversion was a nonexistent 
remedy.  Ordinarily, if a plaintiff proceeds upon an 
nonexistent remedy, he is not precluded from resorting to 
another remedy.  Rolf’s Marina, Inc. v. Rescue Serv. & Repair, 
Inc., 398 So. 2d 842, 843 (Fla. 3d DCA 1981) (quoting Perry v. 
Benson, 94 So. 2d 819, 820 (Fla. 1957).  However, the 
plaintiff's effort under the nonexistent remedy must have been 
aborted to pursue another remedy.  Id.  Sub judice, appellees’ 
effort under the conversion remedy was not aborted since that 
case proceeded to judgment.  Appellees obtained the remedy 
they sought even though it was an improper remedy.   
 
“When a party elects between two or more inconsistent 
courses and has knowledge of all the pertinent facts, he binds 
himself to the course he adopts first and cannot later 
withdraw from this knowing election.”  Barbe v. Villeneuve, 
505 So. 2d 1331, 1334 (Fla. 1987).  Appellees cannot now seek 
a different remedy. 

 
Where a party first foreclosed on property and then sought to execute 

on a money judgment on the promissory note, the Second District held 
that the plaintiff had elected its remedy and had to pursue a deficiency 
decree prior to seeking other collection efforts: 
 

Although a party may pursue both a foreclosure action and 
an execution on note, Mellor v. Goldberg, 658 So. 2d 1162 (Fla. 
2d DCA 1995), typically a party will follow a foreclosure sale 
by initiating a deficiency hearing to obtain a deficiency 
judgment.  In this instance, Premier is attempting to execute 
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on the promissory note to obtain the difference between the 
foreclosure sale amount and the amount of the judgment.  
Premier's collection efforts have the potential to result in an 
inequity.  By executing on a promissory note and then setting-
off the amount recovered at foreclosure, Premier avoids a 
hearing on the amount of deficiency between the foreclosure 
sale amount and the judgment amount pursuant to section 
702.06, Florida Statutes. 
 

Century Group, Inc. v. Premier Fin. Servs. E., L.P., 724 So. 2d 661, 662 (Fla. 
2d DCA 1999) (footnote omitted). 
 
 This case is similar to Century Group.  The trial court entered a 
foreclosure judgment of both equitable liens.  The PR did not appeal, even 
though he never requested foreclosure of the $185,000.  Instead, he 
pursued the sale of the property to satisfy both liens, and then sought a 
deficiency decree when the amount of the sale was insufficient to cover the 
total amount of the judgment.  He has committed himself to that remedy, 
which is inconsistent with obtaining a money judgment for the entire 
amount of the $185,000. 
 
 While our opinion reversing the imposition of the $185,000 lien on the 
homestead directed the court to “revise the judgment accordingly,” the 
judgment had not been stayed, and the property had already been sold to 
satisfy both liens, thus enforcing the original judgment.  Having sought a 
deficiency, the PR’s course was already set as to how to satisfy its equitable 
liens before our opinion was rendered.  The PR must pursue the remedy 
he elected.  See Century Group.  Depending upon the trial court’s 
determination of the equities, there may be no substantive difference 
between the amount the PR will obtain in the deficiency judgment or in 
the money judgment.  But that is a matter for the trial court and a full 
hearing. 
 

Reversed and remanded with directions to vacate amended final 
judgment.  
 
GERBER and CONNER, JJ., concur. 

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
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KUNTZ, J. 
 
 In this appeal, we determine whether the termination provision in a 
contract was ambiguous.  The circuit court found the language 
unambiguous and entered final summary judgment for Marriott 
International.  The provision allowed both Marriott and the plaintiffs, 
Corporate Creations,1 the right to “terminate the Agreement with or 
without cause and without liability,” and to do so “during this term, and 
any renewal.”  Based on the plain language of the contract, we agree that 
the language is unambiguous and affirm the circuit court’s judgment. 
 

 
1 There are two appellants, Corporate Creations International, Inc. and Corporate 
Creations Network, Inc.  For purposes of this opinion we refer to the two entities 
jointly as Corporate Creations. 
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Background 
 
 Corporate Creations provides registered agent services and corporate 
document filing and retrieval services.  Corporate Creations contacted 
Marriott, seeking to provide these services to it.  After discussions, 
Corporate Creations sent Marriott a proposed contract. 
 
 Marriott changed the proposed contract and, after Corporate Creations 
accepted the proposed changes, the parties ultimately signed the contract.  
Based on the contract, Corporate Creations agreed to provide Marriott with 
the described services for an initial seven-year term.   
 

The contract included the following termination provision: 
 

7) Term and Renewal. The term of this Agreement shall be 
for a period of seven (7) years from the effective date and 
thereafter shall be subject to automatic annual renewal 
unless either party elects to terminate the Agreement, by 
notice in writing.  During this term, and any renewal thereof, 
either party may terminate this Agreement with or without 
cause and without liability, by providing written notice of 
termination to the other party at least ninety (90) calendar 
days prior to the renewal date. 

 
After five years of the initial seven-year term, Marriott relied on this 

provision and terminated the entire contract.  Marriott’s termination, 
according to Marriott, was effective immediately.   
 
 Corporate Creations filed a complaint against Marriott, alleging breach 
of contract.  Corporate Creations did not dispute that Marriott gave notice 
of termination more than ninety calendar days before the March 12, 2019 
renewal date.  Instead, Corporate Creations argued Marriott terminated 
the automatic renewal of future terms but did not terminate the contract 
during the initial seven-year term.    
 
 Marriott moved for summary judgment, arguing the contract 
unambiguously allowed it to terminate the contract during the initial 
seven-year term.  Corporate Creations filed an affidavit in response, 
arguing Marriott’s interpretation would render portions of the termination 
provision mere surplusage.  Corporate Creations also provided the 
language it first proposed during contract negotiations and the 
amendments Marriott proposed that became part of the contract.   
 
 The original language Corporate Creations proposed stated: 
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7. Term and Renewal. The term of this agreement will be for 
seven (7) years and this agreement will renew automatically 
unless either party provides written notice of termination to 
the other party at least ninety (90) calendar days prior to the 
renewal date. 

 
In response, Marriott proposed the termination provision language that 
ultimately became a part of the signed contract.  But the circuit court 
found the contract to be unambiguous and did not consider the parol 
evidence submitted by Corporate Creations.  
 
 The court later entered an order in Marriott’s favor, finding that “the 
contract clearly and unambiguously permits the parties to terminate the 
contract, with or without liability, and with or without cause, by providing 
written notice within a certain timeframe.”  The court also found that the 
“parties agree that [Marriott] properly and timely provided the written 
notice.”  Based on these findings, the court entered judgment for Marriott. 
 

Analysis 
 
 Corporate Creations appeals the court’s judgment and argues the court 
erred when it found the contract to be unambiguous.  We affirm. 
 

We review the summary judgment order de novo.  See Volusia Cty. v. 
Aberdeen at Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000).2  
Summary judgment should be granted only when there is no genuine issue 
of material fact and the movant is entitled to judgment as a matter of law.  
Id. at 130 (citation omitted).   

 
We also review a court’s interpretation of a contract de novo.  Blok 

Builders, LLC v. Katryniok, 245 So. 3d 779, 782 (Fla. 4th DCA 2018) 
(citation omitted).   

 
And our “analysis starts with the language” of the contract.  Twin City 

Fire Ins. Co. v. Del. Racing Ass’n, 840 A.2d 624, 628 (Del. 2003); see also 
Sunline Commercial Carriers, Inc. v. CITGO Petroleum Corp., 206 A.3d 836, 

 
2 The contract includes a choice of law provision that states it is governed by 
Delaware law.  When applying a choice of law provision, we apply Florida law to 
matters of procedure and the foreign law to the substance of the case.  Schein v. 
Ernst & Young, LLP, 77 So. 3d 827, 830 n.2 (Fla. 4th DCA 2012) (quoting Siegel 
v. Novak, 920 So. 2d 89, 93 (Fla. 4th DCA 2006)). 
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846 (Del. 2019) (“Delaware courts start with the text.” (citation omitted)).  
And “[w]hen the contract is clear and unambiguous, we will give effect to 
the plain-meaning of the contract’s terms and provisions.”  Osborn ex rel. 
Osborn v. Kemp, 991 A.2d 1153, 1159–60 (Del. 2010) (citation omitted). 
 
 Similarly, in Florida, “[w]hen a contract is clear and unambiguous, the 
court is required to enforce the contract according to its plain meaning.”  
Feldman v. Kritch, 824 So. 2d 274, 277 (Fla. 4th DCA 2002) (citation 
omitted).  Florida courts often state that “[i]n construing the language of a 
contract, courts are to be mindful that ‘the goal is to arrive at a reasonable 
interpretation of the text . . . .’”  Murley v. Wiedamann, 25 So. 3d 27, 29 
(Fla. 2d DCA 2009) (quoting Taylor v. Taylor, 1 So. 3d 348, 350 (Fla. 1st 
DCA 2009)).  But when the language of the contract is clear and 
unambiguous, there is no need to arrive at a reasonable interpretation.  
Instead, we must apply the text as written.  See, e.g., Hurt v. Leatherby 
Ins. Co., 380 So. 2d 432, 433 (Fla. 1980) (When contractual “language is 
clear and unambiguous, the courts cannot indulge in construction or 
interpretation of its plain meaning.” (citation omitted)). 
 

Only if “reasonable minds could differ as to the contract’s meaning” 
does the court “consider admissible extrinsic evidence.”  GMG Capital 
Invs., LLC v. Athenian Venture Partners I, L.P., 36 A.3d 776, 783 (Del. 2012) 
(citation omitted); see also E.I. du Pont de Nemours & Co. v. Allstate Ins. 
Co., 693 A.2d 1059, 1061 (Del. 1997). 
 
 Here, the plain language of the contract is unambiguous.  As a result, 
the circuit court correctly declined to consider the extrinsic evidence 
submitted by Corporate Creations.  In reaching this conclusion, we 
separate the two sentences in the relevant contractual provision: 
 

Sentence 1: The term of this Agreement shall be for a period 
of seven (7) years from the effective date and thereafter shall 
be subject to automatic annual renewal unless either party 
elects to terminate the Agreement, by notice in writing. 
 
Sentence 2: During this term, and any renewal thereof, either 
party may terminate this Agreement with or without cause 
and without liability, by providing written notice of 
termination to the other party at least ninety (90) calendar 
days prior to the renewal date. 

 
 The plain language of the first sentence is clear that the contract was 
for an initial seven-year term, and could be thereafter annually renewed, 
“unless either party elects to terminate the Agreement.”  The language does 
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not explicitly limit termination to the time of renewal.  The language of the 
second sentence is more explicit—it allows either party to terminate the 
agreement “with or without cause” at any time during the initial term or 
any later term.  Neither sentence limits termination to a later term; 
instead, they both allow either party to terminate the entire agreement 
“[d]uring this term, and any renewal thereof.” 
 

The language of the contract is clear and unambiguous.  As a result, 
as the circuit court did, we must apply the language as written. 
 

Conclusion 
 
 The circuit court’s final summary judgment is affirmed in all respects.3 
  
 Affirmed. 
 
WARNER and FORST, JJ., concur. 
 

*            *            * 
 

Not final until disposition of timely filed motion for rehearing. 
    
 

 
3 We affirm the second issue raised on appeal without discussion. 
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