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M.K. THOMAS, J. 
 

Edward Michael Kelly (“Kelly”) challenges the dismissal of his 
complaint against Julie Duggan (“Duggan”) for alleged violations 
of the Florida Consumer Collection Practices Act (“FCCPA”) in an 
unpaid condominium assessment dispute. Kelly argues the trial 
court erred in dismissing the complaint for failure to state a cause 
of action because condominium assessments qualify as “consumer 
debts” under the FCCPA.  We agree and reverse. 
 
 
 
 
 
 



2 
 

I. Facts 
 

A dispute arose between Kelly and Chez Sois Condominium 
Association1 regarding disputed past due assessments. Kelly, a 
condominium owner and resident, contends that Duggan, 
President of the Association, violated the FCCPA by locking him 
out of a storage unit, making public derogatory statements about 
him, and disclosing information about his reputation to a vendor. 
He further claims he did not receive notice of a board meeting 
during which his common area privileges were considered and 
eventually suspended. 
 

Kelly seeks a declaration that Duggan violated the FCCPA,2 
an injunction against future violations, and statutory damages of 
$1,000 and other monetary damages under section 559.77(2), 
Florida Statutes. Duggan moved to dismiss the complaint citing 
Bryan v. Clayton, 698 So. 2d 1236 (Fla. 5th DCA 1997), rev. denied, 
707 So. 2d 1123 (Fla. 1998), cert. denied, 524 U.S. 933 (1998), 
which held that the Fair Debt Collection Practices Act (“FDCPA”) 
and the FCCPA's definition of “debt” excludes maintenance 
assessments owed to a homeowner's association. Based on Bryan, 
the trial court dismissed the complaint. This appeal followed. 

 
II. Legal Analysis 

 
Because the question of whether condominium assessments 

fall within the purview of the FCCPA as a consumer debt is one of 
statutory interpretation, we review the issue de novo.  See Kuria 
v. BMLRW, LLLP, 101 So. 3d 425, 426 (Fla. 1st DCA 2012).  The 
question of whether the complaint stated a cause of action is one 
of law, which is also reviewed de novo.  Doe v. Baptist Primary 
Care, Inc., 177 So. 3d 669, 674 (Fla. 1st DCA 2015) (quoting Locker 
v. United Pharm. Grp., Inc., 46 So. 3d 1126, 1128 (Fla. 1st DCA 
2010)).   
 

                                         
1 Chez Sois Homeowner’s Association, Inc., is a condominium 

association operating pursuant to Chapter 718, Florida Statutes. 

2  §§ 559.55 - .785, Fla. Stat., (FCCPA).  
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Both the FCCPA and its federal counterpart, FDCPA, 
regulate consumer debt collection in Florida. See  § 559.552, Fla. 
Stat. (2016) (“Nothing in [FCCPA] shall be construed to limit or 
restrict the continued applicability of the federal [FDCPA] to 
consumer collection practices in this state. This part is in addition 
to the requirements and regulations of the federal act.”).  Although 
both generally apply to the same conduct, the acts are not 
identical.  See Read v. MFP, Inc., 85 So. 3d 1151, 1153 (Fla. 2d 
DCA 2012).  A violation of the FDCPA does not automatically 
constitute a violation of the FCCPA.  Id.  Because the two acts are 
not strictly interchangeable, a plaintiff seeking damages under 
either the FDCPA or the FCCPA must allege and prove a violation 
of the act actually sued upon.  Id.  Here, Kelly raises only a 
violation of the FCCPA, the state law.   
 

The FCCPA provides that no person shall engage in certain 
practices while attempting to collect a consumer debt. § 559.72, 
Fla. Stat. (2016). To recover under the FCCPA, a plaintiff must 
first show that the money being collected qualifies as a “consumer 
debt.”  Agrelo v. Affinity Mgmt. Servs., LLC, 841 F.3d 944, 950 
(11th Cir. 2016).  The FCCPA defines “debt” or “consumer debt” as: 

 
any obligation or alleged obligation of a consumer to pay 
money arising out of a transaction in which the money, 
property, insurance, or services which are the subject of 
the transaction are primarily for personal, family, or 
household purposes, whether or not such obligation has 
been reduced to judgment.  

 
§ 559.55(6), Fla. Stat. This statutory definition has not 
substantively changed since 1993.   
 

At the time of the trial court’s consideration of Kelly’s 
complaint, the only Florida appellate court decision addressing 
this issue supported dismissal. See Bryan, 698 So. 2d at 1237.  
Thus, the trial court was bound by the holding in Bryan.  See Pardo 
v. State, 596 So. 2d 665, 666 (Fla. 1992) (“[I]n the absence of 
interdistrict conflict, district court decisions bind all Florida trial 
courts.”).  
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In Bryan, the Fifth District determined that the definition of 
“consumer debt” is ambiguous and does not clearly encompass a 
homeowner’s maintenance assessment.  Id. at 1237. In support, 
the court cited federal precedent declining to label maintenance 
assessments as consumer “debts.” Id. On Motion to Stay or Recall 
Mandate in Bryan, the Fifth District reaffirmed its decision but 
applied different reasoning.  Id. at 1237-38.  The Bryan court noted 
that a federal decision issued after release of its original opinion 
provided further insight.  Id. at 1237. Specifically, in Newman v. 
Boehm, Pearlstein and Bright, Ltd., 119 F.3d 477 (7th Cir. 1997), 
the United States Court of Appeals for the Seventh Circuit 
concluded that the assessment imposed upon the owner of a 
condominium unit for his pro rata share of the costs of 
maintenance of the common elements and other common costs of 
condominium unit ownership was a “consumer debt.”  The 
reasoning in Newman specifically rejected the previous analysis 
followed by Zimmerman v. HBO Affiliate Group, 834 F.2d 1163 (3d 
Cir. 1987), which limited application of the FDCPA to debts 
involving an extension of credit.  Although the federal decisions 
cited by the original Bryan opinion followed the analysis in 
Zimmerman, in reaffirming its decision, the Bryan court explained 
that the rejection of the extension of credit analysis3 did not 
determine whether a condominium maintenance assessment was 
a consumer debt.  Bryan, 698 So. 2d at 1237.  The Fifth District 
declared that the purchase of a condominium unit was not a 
“consumer” transaction.  Id. at 1237-38.  The court was “dubious 
that the question whether an association assessment is a 
‘consumer debt’ subject to the [FDCPA] turns on whether the unit 
was originally purchased for ‘personal, family, or household’ 
purposes.” Id. at 1238.  

Since Bryan, case law has supported the argument that the 
purchase of a home is a consumer transaction for purposes of the 
FCCPA.  See Bank of Am., N.A. v. Siefker, 201 So. 3d 811, 815 (Fla. 
4th DCA 2016) (holding that mortgage foreclosure action was 
action to collect debt under FCCPA); Brindise v. U.S. Bank Nat’l 

                                         
3  This Court has also rejected the argument that, to constitute 

a debt under the FCCPA, an extension of credit is required.  
Morgan v. Wilkins, 74 So. 3d 179, 182 (Fla. 1st DCA 2011).  
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Ass’n, 183 So. 3d 1215 (Fla. 2d DCA 2016) (assuming that a 
mortgage foreclosure suit could be considered collection of a 
consumer debt); Cole v. Echevarria, McCalla, Raymer, Barrett & 
Frappier, 965 So. 2d 1228 (Fla. 1st DCA 2007) (affirming 
certification of class of those reinstating mortgages in action 
alleging violations of FCCPA and FDCPA). 

 
Although not binding, federal court decisions are given great 

weight when construing the FCCPA. See Dish Network Serv., 
L.L.C. v. Myers, 87 So. 3d 72, 77 (Fla. 2d DCA 2012).  Since Bryan, 
multiple federal courts have weighed in on the parameters of the 
FCCPA’s “consumer debt” definition. Specifically, in Wright v. 
Bush Ross, P.A., No. 8:07-cv-1885-T-23MAP, 2008 WL 190466 
(M.D. Fla. Jan. 18, 2008), the federal court condemned the holding 
in Bryan, specified that the alleged wrongdoer under the FCCPA 
is not required to be a “debt collector,” and that Bryan's 
interpretation of the FCCPA relied partly on the persuasive 
authority of early federal district court decisions later reversed or 
disapproved. Id. In reaching its decision, the federal district court 
in Wright noted, “federal courts . . . consistently hold that 
condominium assessments and homeowners' association fees are 
‘debts’ under the FDCPA.’’ Id. at *2.   

 
In Agrelo, the United States Court of Appeals for the Eleventh 

Circuit addressed the identical issue before us. 841 F.3d at 946.  
Agrelo held condominium assessment fees were consumer debts. 
Id. at 952.  Specifically, “HOA assessments stem directly from the 
consensual home-purchase transaction. When a home buyer must 
contractually agree to pay homeowners’ assessments in order to 
purchase a home, that home buyer takes on ‘debts’ for those 
assessments under the FCCPA.”  Id. at 951; see also Ladick v. Van 
Gemert, 146 F.3d 1205, 1205 (10th Cir. 1998) (holding that 
condominium assessments are debts subject to the FDCPA); Kelly 
v. Dunlap & Shipman, P.A., No. 4:16cv709-RH/CAS, 2017 WL 
528487, *1 (N.D. Fla. Feb. 7, 2017) (holding that condominium 
dues were consumer debt under the FDCPA); Malowney v. 
Bush/Ross, No. 8:09-CV-1189-T-30TGW, 2009 WL 3806161, *4 
(M.D. Fla. Nov. 12, 2009) (“[E]xtending the FCCPA's protections to 
people owing homeowners association assessments is more 
protective than excluding them from the protections, casting doubt 
on the viability of the Bryan decision as it applies to the FCCPA.”); 
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Williams v. Edelman, 408 F. Supp. 2d 1261, 1266–68 (S.D. Fla. 
2005) (holding condominium assessments are “debts” under the 
FDCPA); Agan v. Katzman & Korr, P.A., No. 03–62145-CIV, 2004 
WL 555257, *1 (S.D. Fla. Mar. 16, 2004) (holding condominium 
assessments are “debts” under the FDCPA); Fuller v. Becker & 
Poliakoff, P.A., 192 F. Supp. 2d 1361, 1368 (M.D. Fla. 2002) 
(holding maintenance assessments that the HOA sought to collect 
in Defendants' letters are debts subject to the FDCPA).4 
 

We respectfully disagree with the Fifth District that the 
FCCPA’s definition of debt has “no plain meaning and its intent is 
anything but crystal clear.” Bryan, 698 So. 2d at 1237. To apply, 
the payment obligation or “debt” must arise (1) from a consumer 
out of a (2) money, property, insurance, or services transaction 
which is (3) primarily for personal, family, or household purposes.  
See Agrelo, 841 F.3d at 950.  A condominium assessment arises 
from a transaction to purchase property—a condominium. See § 
718.1256, Fla. Stat. (2017) (classifying condominiums as 
residential property).  The purchase of a condominium subjects the 
owners to a declaration of covenants, which statutorily must 
include an obligation to pay assessments imposed by the 
association.  See         § 718.104(4)(g), Fla. Stat. (2017) (requiring a 
declaration to include the shares of liability for common expenses); 
§ 718.115(2), Fla. Stat. (2017) (providing that funds for payment of 
common expenses be collected by assessments on units in 
percentages set forth in condominium declaration).  Even if the 
owner pays the assessments at a later time, the owner incurred 
the obligation to pay during the purchase transaction.  See § 
718.116(1)(a), Fla. Stat. (2017) (providing that condo owner, 
regardless of how acquired title, is liable for all assessments when 
they come due).   
                                         

4 Based on the same facts, Kelly also sued counsel for Chez 
Sois in the United States District Court for the Northern District 
of Florida alleging violation of the FDCPA relating to its attempts 
to recover delinquent condominium assessments. See Kelly v. 
Dunlap & Shipman, P.A., No. 4:16cv709-RH/CAS, 2017 WL 
528487, *1 (N.D. Fla. Feb. 2, 2017). In denying a motion to dismiss, 
the Northern District’s order detailed, “The defendant first asserts 
that the obligation to pay condominium dues is not a consumer 
debt covered by the statute. The better view is to the contrary.”  Id.  
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The maintenance assessment obligation arises from a 

governing contract. The central question is whether a contractual 
obligation to pay maintenance assessments creates a “debt” under 
the FCCPA. We answer the question in the affirmative. The 
assessments are grounded in the consensual home-purchase 
transaction. When a home buyer must contractually agree to pay 
homeowners’ or maintenance assessments as a prerequisite to 
purchase, that home buyer takes on “debts” for those assessments 
under the FCCPA. By entering into the contract or governing 
documents, homeowners agree that a failure to comply with 
assessment requirements could result in a fine that would be 
deemed an individual assessment. Thus, the obligation to pay an 
assessment for a claimed breach of the contract arose out of an 
underlying consumer transaction. 

 
Application of the FCCPA’s protections to condominium 

associations is supported by case law and the rules of statutory 
construction. This application is consistent with our statutory 
obligation to construe the FCCPA in a manner that is protective of 
the consumer. See § 559.552, Fla. Stat.  Accordingly, we hold that 
condominium assessments are consumer debts under the FCCPA 
such that a consumer may seek civil remedies for violations 
thereof.  In so holding, we certify conflict with Bryan, reverse the 
dismissal of Kelly’s complaint, and remand for further 
proceedings.  
 

REVERSED and REMANDED. 
 

RAY, C.J., and LEWIS, J., concur. 
 

_____________________________ 
 
Not final until disposition of any timely and 
authorized motion under Fla. R. App. P. 9.330 or 
9.331. 

_____________________________ 
 
 

David H. Abrams of the Law Office of David H. Abrams, 
Tallahassee, for Appellant. 
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SALARIO, Judge.

C. Hayward Chapman and Jacqueline Chapman sued the Town of 

Redington Beach and their neighbor, Douglas Backman, over a series of improvements 

Mr. Backman made to his property that the Chapmans say violated the Town's zoning 

ordinances.  The trial court rendered separate final summary judgments in favor of the 

Town and Mr. Backman.  We affirm the judgment in favor of the Town without comment.  

But because Mr. Backman failed to show that he was entitled to summary judgment on 

the theory the Chapmans have not suffered special damages to support their standing 

to enforce the Town's zoning ordinances, we reverse the judgment in favor of Mr. 

Backman and remand for further proceedings.

I.

The Chapmans and Mr. Backman own neighboring beachfront properties.  

On January 18, 2016, the Chapmans filed a second amended complaint against the 

Town and Mr. Backman in which they describe numerous modifications that Mr. 

Backman has made to his property and allege that each violates a Town zoning 

ordinance.  It also alleges that the Chapmans have suffered special damages because 

their property is "materially less safe and materially less valuable due to these 

violations."  The complaint asks for declaratory judgment that the improvements violate 

Town ordinances and seeks supplemental and injunctive relief, including the removal of 

the improvements.  See §§ 86.021, .061, Fla. Stat. (2015).  As relevant here, the 

complaint identifies three violations for which the Chapmans seek relief; the complaint 

calls them the "accessory structure," the "safety sight triangle," and the "hedge."
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The accessory structure is a former workshop which Mr. Backman has 

partially renovated.  According to the Chapmans, Mr. Backman got a permit to add a 

second story to the structure, but the permit was wrongfully issued because the value of 

the renovations exceeded fifty percent of the original value of the structure.  The 

complaint also alleges that the permitted renovations have been abandoned because 

Mr. Backman has ceased constructing them. 

The safety sight triangle refers to what the complaint alleges to be a 

hazardous traffic situation caused by Mr. Backman's construction of a wall along the 

roadway to which the Chapmans' driveway connects.  According to the Chapmans, this 

wall blocks the view of oncoming traffic from the Chapmans' driveway, thus making it 

dangerous to exit the driveway and posing a danger both to the Chapmans and to 

others driving, riding, or walking on the road.  The Chapmans also allege that this wall 

was improperly constructed, as it exceeds the height limit imposed by Town ordinance.

The hedge is a growth of vegetation along the ocean-facing side of Mr. 

Backman's property.  The complaint alleges that it violates a Town ordinance because it 

is too tall and violates their littoral rights because it obstructs their view of the ocean.  It 

also asserts that the obstructed view negatively affects the Chapmans' property value.

 Both defendants moved for summary judgment.  The Town argued that it 

was not a proper party to the suit because (1) the Chapmans were not seeking the 

validation or construction of an ordinance and (2) a court decree compelling the Town to 

enforce its zoning ordinances would violate the doctrine of separation of powers.  The 

trial court agreed with the separation of powers argument and granted summary 
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judgment to the Town.  Based on the arguments presented in this appeal, we find no 

error in that determination and affirm the summary judgment in favor of the Town.

Mr. Backman's motion for summary judgment argued that the Chapmans 

lacked standing to enforce the Town's zoning ordinances because they had not suffered 

special damages—a peculiar injury that differed in the type of harm, rather than merely 

the degree of harm, suffered by the community as a whole as a result of the ordinance 

violation.  He asserted that (1) the Chapmans failed to allege any damages stemming 

from the accessory structure and thus failed to allege the peculiar injury required for 

standing; (2) by alleging that the safety sight triangle was a hazard to others in the 

community, the Chapmans failed to allege that the safety sight triangle caused any 

injury that was peculiar to them; and (3) the hedge did not violate the Chapmans' littoral 

rights because the Chapmans' property is not littoral property and the Chapmans are 

not entitled to an unobstructed view.  Mr. Backman also raised an argument that he did 

not violate the ordinance provisions regulating hedge height because the vegetation 

blocking the Chapmans' view is not a hedge within the meaning of that ordinance.

The Chapmans filed a memorandum that described how the accessory 

structure, the safety sight triangle, and the hedge caused them peculiar injury by 

reducing the value of their property and, with respect to the safety sight triangle, 

creating a dangerous condition.  The Chapmans also submitted an affidavit by Ms. 

Chapman explaining how the improvements have diminished the Chapmans' property 

value and an expert report describing the danger of the safety sight triangle.   

The trial court granted summary judgment to Mr. Backman, reasoning that 

the Chapmans could not show special damages.  Its order followed Mr. Backman's 
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reasoning as to the accessory structure and the safety sight triangle.  As to the hedge, 

the trial court reasoned that the Chapmans could not prove special damages because 

Ms. Chapman testified in a deposition that she did not know whether her property value 

changed after Mr. Backman began his improvements on his home next door.  The trial 

court did not address Mr. Backman's arguments about whether the Chapmans enjoyed 

littoral rights or whether the hedge is really a hedge.1

II.

We review an order granting summary judgment de novo.  Volusia County 

v. Aberdeen at Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000).  Summary 

judgment is proper when "the pleadings and summary judgment evidence on file show 

that there is no genuine issue as to any material fact and that the moving party is 

entitled to judgment as a matter of law."  Fla. R. Civ. P. 1.510(c).  The initial burden 

rests on the movant, who must prove that no genuine issue of material fact exists.  

Estate of Githens ex rel. Seaman v. Bon Secours–Maria Manor Nursing Care Ctr., Inc., 

928 So. 2d 1272, 1274 (Fla. 2d DCA 2006).  This proof must be affirmative and based 

in proper summary judgment evidence; the movant cannot merely say that the other 

side lacks evidence to support its case.  Fields v. Devereux Found., Inc., 244 So. 3d 

1193, 1195 (Fla. 2d DCA 2018); see also Fla. R. Civ. P. 1.510(c).  If the movant 

satisfies this burden, the burden shifts to the nonmovant to prove that a genuine issue 

1Mr. Backman has not raised these arguments as tipsy-coachman bases 
for a partial affirmance, and we leave it to the trial court to determine the undisputed 
facts and address the legal arguments, if necessary, in the first instance on remand.  
See, e.g., HSBC Bank USA, Nat'l Ass'n v. Nelson, 246 So. 3d 486, 489 (Fla. 2d DCA 
2018).  
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of material fact remains to be tried.  First N. Am. Nat'l Bank v. Hummel, 825 So. 2d 502, 

503 (Fla. 2d DCA 2002).

A.

The trial court granted Mr. Backman's motion for summary judgment on 

the theory that the Chapmans lack standing to enforce the Town's zoning ordinances.2  

A private citizen has standing to enforce a valid municipal zoning ordinance only when 

special damages are alleged and proven.  Skaggs-Albertson's v. ABC Liquors, Inc., 363 

So. 2d 1082, 1086 (Fla. 1978).  In this context, special damages are any injury "peculiar 

to [the plaintiff] differing in kind as distinguished from damages differing in degree 

suffered by the community as a whole."  Boucher v. Novotny, 102 So. 2d 132, 135 (Fla. 

1958); see also City of Ft. Myers v. Splitt, 988 So. 2d 28, 31 (Fla. 2d DCA 2008).  The 

rule serves to limit the avalanche of litigation that might otherwise result from any 

alleged zoning violation; one need not have a surfeit of imagination to picture the results 

if every member of a community bothered by a single zoning violation was authorized to 

bring the same suit against the same defendant alleging the same general type of 

harm.3  See Skaggs-Albertson's, 363 So. 2d at 1088; see also U.S. Steel Corp. v. Save 

Sand Key, Inc., 303 So. 2d 9, 12 (Fla 1974) (quoting Askew v. Hold the Bulkhead-Save 

2The Chapmans have not disputed that the special damages rule applies 
to their claim for a declaratory judgment.  But see Detournay v. City of Coral Gables, 
127 So. 3d 869, 877 (Fla. 3d DCA 2013) (Lagoa, J., dissenting) (expressing the view 
that "the Declaratory Judgment Act does not require that a special injury be 
established").

 
3The rule also has doctrinal moorings in the common law governing 

nuisance—a historical antecedent to modern zoning law—under which a private plaintiff 
could not maintain an action for a public nuisance unless he or she had suffered special 
damages.  Skaggs-Albertsons, 363 So. 2d at 1088.  



- 7 -

Our Bays, Inc., 269 So. 2d 696, 697 (Fla. 2d DCA 1972)).  Thus, plaintiffs in these types 

of cases are required to plead and prove what amounts to a harm peculiar to 

themselves.

Application of the special damages rule can get tricky when a plaintiff 

alleges that the defendant's actions have harmed both the plaintiff and others in the 

community.  This issue arose in Boucher, the supreme court decision from which the 

special damages rule in Florida originates.  102 So. 2d 132.  In Boucher, the court 

reasoned that even though the plaintiffs' allegation that their property value had been 

diminished described an injury unique enough to show special damage, the "strength of 

the allegation [was] destroyed" because the plaintiffs also alleged that the whole 

community also suffered some property value depreciation.  Id. at 136.  That reasoning 

would tend to suggest that a plaintiff's allegation of harm would doom the plaintiff's 

standing to bring a suit for violations of a zoning ordinance where that harm is alleged to 

be in the same general category of damage as others in the community. 

A decade and a half after Boucher, the supreme court decided Renard v. 

Dade County, 261 So. 2d 832, 837-38 (Fla. 1972), in which it recognized that "changed 

conditions, including increased population growth and density, require a more lenient 

application of" the special damages rule than Boucher contemplated.  See also Skaggs-

Albertsons, 363 So. 2d at 1088 (explaining that the special damages rule "has acquired 

a more liberal application"); Albright v. Hensley, 492 So. 2d 852, 855 (Fla. 5th DCA 

1986) (explaining that "the courts have reduced what was [formerly] required to 

establish special damages").  The court explained that under this more lenient 

application of the rule, "[t]he facts of the Boucher case . . . would probably be sufficient 



- 8 -

to show special damage."  261 So. 2d at 838.  That would tend to suggest that the mere 

fact that others in the community suffered, at some level of generality, the same kind of 

harm as the plaintiff—which was the case in Boucher—would not necessarily doom the 

plaintiff's standing.  In the end, though, neither Renard nor the other applicable 

precedents are clear on how a "more lenient application" of the special damages rule 

should resolve any particular case.  See Renard, 261 So. 2d at 838. 

But on facts not too far off from those here—involving claims by an 

adjacent landowner alleging a zoning violation—the Fourth District held that a plaintiff's 

allegations of injury were sufficient to demonstrate standing.  In Carroll v. City of West 

Palm Beach, 276 So. 2d 491, 492 (Fla. 4th DCA 1973), the plaintiff alleged that the 

defendant installed high-voltage power lines on property adjacent to his in violation of a 

zoning ordinance.  His complaint alleged that the lines "were hazardous, dangerous, 

unsightly, and entirely out of character with the residential district," that they "severely 

impaired the . . . character and value of the land area, including plaintiff's property," and 

that they constituted a nuisance to the public generally and harmed the plaintiff by 

reducing the usability, value, and salability of his property.  Id. 

Although the complaint alleged harm to the "land area" and the "public 

generally"—and thus implied that members of the community generally suffered similar 

kinds of harm—the court reversed a trial court order dismissing the complaint on basis 

that the plaintiff lacked standing.  Id. at 492-93.  It held that the plaintiff's allegations that 

he was an adjoining landowner who suffered harm to the value and salability of his 

property were sufficient to distinguish the case from Boucher, which involved a plaintiff 

whose property was "sufficiently removed from the area in which the alleged zoning 
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violation was occurring that . . . the court could hold as a matter of law that the plaintiff's 

damages were no different in kind from that of other property owners in the general 

area."  276 So. 2d at 493.  As authority, the court relied on the supreme court's 

decisions in Renard, 261 So. 2d at 835, and Conrad v. Jackson, 107 So. 2d 369, 371 

(Fla. 1958), both of which involved claims under zoning ordinances brought by adjacent 

landowners who were held to have standing.

Other decisions have likewise recognized that an adjoining or nearby 

landowner may be more likely to suffer special damages as a result of a zoning 

ordinance violation than other members of the community at-large.  For example, in 

Skaggs-Albertsons, the supreme court held that a grocery and liquor store in the same 

shopping plaza as another liquor store had standing to contest a zoning violation 

involving the competitor store.  363 So. 2d at 1090.  The court reasoned that although 

loss of business would ordinarily not qualify as special damage, the proximity of the 

stores to one another, combined with impediments to relocation imposed on liquor 

stores by regulation, gave rise to an injury that was peculiar to the nearby plaintiff.  Id.     

In a factual context closer to this case, the Fourth District in Kagan v. 

West, 677 So. 2d 905, 906, 908 (Fla. 4th DCA 1996), held that one of several 

landowners who shared a private road had standing to sue neighbors who built a two-

story cabana in violation of local setback and height restrictions because they, by virtue 

of sharing the private road, suffered "special damages, different from those suffered by 

the community as a whole."  Id. at 908.  And in State ex rel. Gardner v. Sailboat Key, 

Inc., 306 So. 2d 616, 617-18 (Fla. 3d DCA 1974), the Third District held that an adjacent 

landowner had standing to challenge zoning violations that would result in a significant 
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elevation of the adjacent land, obstructing the plaintiff's view and increasing the risk of 

flooding.  The court held that, "in light of the liberal construction of . . . standing . . . as 

pronounced . . . in Renard," the plaintiff had alleged a special injury.  Id. at 618.

What emerges from these cases—and we think it correct—is a recognition 

that an owner of property which is adjacent to or nearby land upon which there is a 

zoning ordinance violation may, by virtue of proximity, be peculiarly affected by the 

violation, even if his or her injuries might at some level of generality be described as 

similar to those of other community members.  As a thought experiment, imagine a 

small community of homes arrayed in a W-shape facing the water with two lots at the 

top-center of the W and the water beyond it.  Now imagine that the owner of a lot at the 

top-center of the W closest to the water builds a house much higher and wider than the 

community's zoning ordinances allow.  All members of this community might have their 

water views impaired—wherever they are, some part of the new house will likely block 

some of their views—but the owner of the lot directly behind the new house will by virtue 

of the magnitude of the new construction have his or her water view totally occluded.

Applying a lenient construction of the special damages rule, opinions like 

Carroll, Kagan, and Gardner would correctly regard the owner of the lot behind the 

house as having standing to enforce the zoning ordinance against the offending 

landowner.  Why?  Because although there might be some similarity about the injuries 

suffered by all community members (impairment of a view), only the landowner 

immediately behind the new house has had his view blocked entirely.  The difference is 

so significant as to make any similarity to the injury suffered by other landowners 
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immaterial; it amounts to a difference in kind, and it is directly related to proximity and 

position with regard to the land on which the zoning violation occurred.

B.

In the main, Mr. Backman's summary judgment argument—which the trial 

court accepted—is that the Chapmans' complaint fails to make legally sufficient 

allegations under the special damages rule.  He is, of course, correct that a plaintiff 

suing to enforce a zoning ordinance must plead special damages.  See Skaggs-

Albertson's, 363 So. 2d at 1086; Boucher, 102 So. 2d at 135.  But the appropriate way 

to make that argument is in a motion to dismiss under rule 1.140(b)(6).  See, e.g., 

HSBC Bank USA, Nat'l Ass'n v. Nelson, 246 So. 3d 486, 489 (Fla. 2d DCA 2018).  We 

need not dwell on the procedural ramifications here, however, because the Chapmans' 

complaint meets the standard of legal sufficiency.  Taking as true "all material facts well-

pleaded and all reasonable inferences arising from those facts" in their favor, the 

Chapmans have alleged sufficient "ultimate facts" to show that they are entitled to relief 

under the special damages rule.  Perry v. Cosgrove, 464 So. 2d 664, 665 (Fla. 2d DCA 

1985); see also Atha v. Allen P. Van Overbeke, D.M.D., P.A., 213 So. 3d 1073, 1074 

(Fla. 2d DCA 2017) (stating standard for judging sufficiency of a complaint).         

The second amended complaint sufficiently alleges a theory that the 

Chapmans have suffered special damages in the form of a diminution in their property 

value and a reduction in their safety as a consequence of Mr. Backman's alleged zoning 

violations.  It asserts that the Chapmans own the property adjacent to Mr. Backman's 

property and that the property on the other three sides is public land.  It alleges that Mr. 

Backman began a second-story addition to the accessory structure, constructed a wall 
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that created a "hazardous traffic situation for the [Chapmans]," and erected a hedge in 

lieu of another wall that obstructed the Chapmans' water views, thereby reducing their 

property's value.  It says that all of Mr. Backman's actions on the property are part of his 

publicly stated "goal of building a secured compound with high walls and privacy even 

though this particular site has . . . strict Gulf front visibility protections, setbacks, and 

height restriction."  And it ultimately alleges that all of Mr. Backman's alleged zoning 

violations have caused the Chapmans "adjacent property [to be] specially damaged 

because it is materially less safe and materially less valuable due to these violations."

These are not, as the trial court concluded and Mr. Backman urges here, 

merely "bald allegation[s]" of special damages.  Boucher, 102 So. 2d at 136.  They are 

instead articulable, ultimate facts that set forth a theory of special damage that makes 

legal sense under the precedents we have discussed above—namely, that the 

Chapmans as adjoining landowners are uniquely injured by Mr. Backman's alleged 

zoning violations because those violations uniquely diminish the value of the property 

and uniquely affect their safety.  The facts they have alleged sufficiently distinguish the 

harms they have suffered from any harms suffered by the community at-large.  Whether 

the evidence will bear the Chapmans' pleaded theories of special damages out with 

respect to each of the zoning ordinance violations the Chapmans allege is, no doubt, an 

open question.  But the Chapmans have alleged special damages "with sufficient 

clearness to enable the court to determine whether [they are] entitled to maintain the 

suit."4  Boucher, 102 So. 2d at 136; see also Carroll, 276 So. 2d at 493.         

4This conclusion is a closer call with respect to the allegations about the 
accessory structure than it is with respect to the safety sight triangle and the hedge, but 
the allegations concerning the structure, the Chapmans' position as adjoining 
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The trial court went further with respect to the Chapmans' allegations 

about the safety sight triangle, relying on Boucher to conclude that the Chapmans' 

allegation that the condition created by the wall presents an "ongoing hazard to 

neighbors, cyclists, and others" doomed their allegation of a safety-related injury that is 

peculiar to them because it was effectively a concession that others in the community 

suffered safety-related harms.  As we have explained, however, the supreme court's 

subsequent decision in Renard clarifies that under the "more lenient application" of the 

special damages rule it announced, the facts of Boucher, which also involved 

allegations that others suffered harms generally similar to those suffered by the plaintiff, 

would likely be sufficient to show special damage.  And cases like Carroll and Kagan 

show that the mere fact that a zoning ordinance violation may cause some harm to the 

community at-large does not preclude an adjoining or nearby landowner from showing a 

special injury to himself or herself.

That is the case here.  The alleged hazard to the Chapmans is a wall that 

blocks visibility of the road from the Chapmans' driveway.  Ordinary members of the 

community can pass by the hazard without risk—so long as someone is not leaving the 

Chapmans' driveway at that moment—but it is the Chapmans alone who must suffer the 

danger of impaired visibility every time they turn into traffic when leaving their house.  

Based on the Chapmans' allegations, it appears true that people passing by the 

Chapmans' home are at risk as well.  But like the adjoining property owner in our 

thought experiment, the quality of the Chapmans' alleged experience as adjoining 

landowners, Mr. Backman's stated purpose in undertaking the improvements, and the 
valuation of the Chapmans' property, we think, are sufficient to plead that the accessory 
structure specially damaged the Chapmans' property by making it less valuable. 
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property owners is so different from the occasional and incidental risk incurred by the 

community at-large as to amount to a difference in kind.  The Chapmans have thus 

sufficiently alleged special damages as to the safety sight triangle.

Having resolved the legal sufficiency of the Chapmans' allegations of 

special damages, it remains only to explain that Mr. Backman's evidentiary case for 

summary judgment is far too thin to support the trial court's order.  As for the accessory 

structure, Mr. Backman provided no evidence to show that the Chapmans had not 

suffered a diminution in the value of their property on account of partially constructing a 

second floor on the structure.  All he did was point to an absence of evidence on the 

Chapmans' side.  As we have long held, that kind of showing is not enough to carry a 

movant's initial burden on summary judgment.  See Fields, 244 So. 3d at 1195; 

Derogatis v. Fawcett Mem'l Hosp., 892 So. 2d 1079, 1083 (Fla. 2d DCA 2004); 

Matarese v. Leesburg Elks Club, 171 So. 2d 606, 607 (Fla. 2d DCA 1965).  

As concerns the safety sight triangle, Mr. Backman relied on Ms. 

Chapman's admission that no one yet has gotten into an accident exiting the 

Chapmans' driveway.  Assuming that this was sufficient to meet Mr. Backman's initial 

summary judgment burden to show that there was no safety-related risk, the Chapmans 

submitted contrary evidence to show a fact issue about special damages.  They 

provided both an engineer's report concluding that "significant visibility limitations . . . 

have created an unsafe exiting environment for drivers exiting the subject property" and 

an affidavit from Ms. Chapman stating that the situation would require her to make 

disclosures to prospective buyers, which makes the property more difficult to sell and 

results in reduced value.  (Ms. Chapman has held a real estate broker's license since 
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1986, a real estate sales license since 1974, and claims to have personal knowledge 

with selling Gulf-front property like the Chapmans'.  The admissibility of this testimony 

has not been put in dispute.)  Thus, the Chapmans showed that there is a fact issue as 

to whether Mr. Backman's wall created special damages both in the form of diminished 

safety and in the form of diminished value.

That brings us to the hedge.  The trial court granted summary judgment on 

this theory because Ms. Chapman testified at deposition that she did not know whether 

or not her property's value had changed after Mr. Backman began his renovations, 

which it said further highlighted the inadequacy of the Chapmans' allegations of special 

damages.  There are three problems here.  First, Ms. Chapman's testimony is not 

evidence that the value of the Chapmans' property had not in fact changed; it is at best 

a suggestion that Ms. Chapman did not have evidence of any change.  Again, merely 

pointing to an absence of evidence to support the opposing party's case is not sufficient 

to carry a party's initial summary judgment burden.      

Second, the trial court's order does not accurately describe Ms. 

Chapman's deposition testimony.  She was not asked whether the value of her property 

had "changed" since Mr. Backman began work; she was asked whether it was true that 

the value of her property had "increased" since then.  She answered "I don't know that."  

At most, this is an acknowledgement by Ms. Chapman that it is possible the value of her 

property increased, but that is a far cry from actual evidence that the value of the 

property in fact increased.  And it is an increase in fact that would (arguably) help Mr. 

Backman establish the nonexistence of a fact issue about whether the value of the 
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Chapmans' property was diminished after the alleged zoning ordinance violations.  So 

Mr. Backman's initial burden is not satisfied by Ms. Chapman's actual testimony either.        

Third, even if Ms. Chapman's testimony met Mr. Backman's initial burden 

on the question of diminished value, the Chapmans established a fact dispute.  Ms. 

Chapman's affidavit described the expectations of buyers of Gulf lots and opined that 

the obstruction of their view would reduce their property's value by hundreds of 

thousands of dollars.  (Again, the admissibility of this testimony is not disputed).  This is 

not inconsistent with her deposition testimony such that it foreclosed the existence of a 

genuine issue of material fact.  Cf. Slominski v. Citizens Prop. Ins. Corp., 99 So. 3d 973, 

977-78 (Fla. 4th DCA 2012) (concluding that plaintiffs opposing summary judgment 

were not entitled to rely on depositions which could not be given "any reasonable 

meaning which will not conflict with the subsequently filed affidavit").  It is entirely 

possible for the value of her property to have increased due to market conditions and 

still to have been diminished (not have increased as much) by virtue of an obstructed 

view.  Cf. 4 Corners Ins., Inc. v. Sun Publ'ns of Fla., Inc., 5 So. 3d 780, 783-84 (Fla. 2d 

DCA 2009) (finding fact dispute as to lost profits where evidence showed that revenues 

should have increased more than they in fact did).  It is sufficient to show the existence 

of a genuine dispute on the question of diminished value.

III.

In sum, the allegations of special damages in the Chapmans' complaint 

are legally sufficient under the decisional law on the special damages rule.  Mr. 

Backman is not otherwise entitled to summary judgment on the theory that the evidence 

shows no dispute as to whether the Chapmans have suffered special damages.  We 
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affirm the final summary judgment in favor of the Town, reverse the final summary 

judgment in favor of Mr. Backman, and remand the case to the trial court for further 

proceedings consistent with this opinion.

Affirmed in part; reversed in part; remanded.

KELLY and LUCAS, JJ., Concur.
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I. BACKGROUND 

Gilbert Fiorentino (“Fiorentino”) served as a corporate director and Chief 

Executive of Technology Products for Systemax, Inc. (“Systemax”), a publicly 

traded company. Following allegations of fraud, on April 18, 2011, Systemax filed 

its Form 8-K,2 where it publicly announced the conclusion of an internal audit 

investigation of Fiorentino. Shortly thereafter, Fiorentino resigned on May 6, 2011. 

Simultaneously with Fiorentino’s resignation, Fiorentino and Systemax entered into 

a settlement agreement requiring Fiorentino to surrender assets valued at 

approximately $11 million to Systemax. As part of the settlement, Fiorentino agreed 

to five-year noncompetition and non-solicitation obligations.  

Thereafter, the Federal Government charged Fiorentino with conspiracy to 

commit securities fraud and to impede and impair the Internal Revenue Service in 

violation of 18 U.S.C. § 371. Fiorentino entered into a plea agreement. Pursuant to 

the plea agreement, he was sentenced to 60 months of imprisonment and three years 

of supervised release. As part of the sentence, Fiorentino was ordered to pay 

$35,867,883 in restitution3 to Systemax.  

                                           
2 A Form 8-K is the “current report” that publicly traded companies must file with 
the Securities Exchange Commission to announce major events or changes that 
shareholders should know about.  
3 The district court ordered Fiorentino to pay restitution jointly and severally with 
his co-defendant, Carl Fiorentino.    
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On March 29, 2017, Systemax recorded the restitution judgment pursuant to 

18 U.S.C. § 3664 (m)(1)(B).4 Thereafter, Fiorentino filed a counterclaim seeking 

declaratory and injunctive relief, along with a Section 55.5095 objection to the 

enforcement of the federal judgment. Fiorentino also recorded a lis pendens as to the 

foreign judgment. In the counterclaim, Fiorentino contended that enforcement of the 

restitution order was precluded by: (1) his settlement agreement with Systemax, and 

(2) 18 U.S.C. § 3664 (m)(1), which, Fiorentino argued, provided the federal 

government the sole right to enforce an order of restitution. Systemax moved to 

overrule Fiorentino’s objection, dissolve the lis pendens, and lift the stay of 

enforcement. Thereafter, Systemax served Fiorentino with discovery in aid of 

execution. The discovery consisted of, among other things, 103 requests for 

production, seeking Fiorentino’s personal financial information. Fiorentino moved 

for a protective order and requested a stay of discovery.   

Following a hearing, the trial court entered the order on appeal. In the order, 

the trial court concludes that, although a victim is entitled to domesticate a federal 

                                           
4 Section 3664(m)(1) of the Mandatory Victim Restitution Act of 1996 (“MVRA”) 
codifies the right to enforce a restitution judgment. Subsection (m)(1)(B) grants 
victims the right to obtain an abstract of judgment and record it as a lien on the 
defendant’s property.    
5 Under Section 55.509 of the Florida Enforcement of Foreign Judgments Act 
(“FEFJA”), a judgment debtor may obtain a stay of enforcement of a foreign 
judgment that has been recorded in Florida upon showing “any ground upon which 
enforcement of a judgment of any circuit or county court of this state would be 
stayed.”      
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restitution judgment, only the United States government may pursue enforcement of 

the lien created thereby. The trial court, however, rejected Fiorentino’s argument 

that enforcement was precluded by the settlement agreement, finding that criminal 

restitution is “a separate and distinct remedy from that of the civil case that was 

previously settled.” For this reason, the trial court declined to rule on Fiorentino’s 

request for declaratory judgment and injunctive relief. In sum, the trial court denied 

Systemax’s motions to overrule the objection, entered a stay, and dissolved the lis 

pendens. Consistent with its rulings, the court granted Fiorentino’s motion for a 

protective order and stayed discovery of Fiorentino’s personal financial information. 

This appeal followed.6  

The issue on appeal is whether 18 U.S.C. §3664 (m)(1)(B) authorizes a 

criminal victim to pursue collection of a federal restitution order in state court. 

II. STANDARD OF REVIEW  

As a pure question of statutory interpretation, we review this matter de novo. 

Borden v. East-European Ins. Co., 921 So. 2d 587, 591 (Fla. 2006).  

III. ANALYSIS 

A. Jurisdiction 

                                           
6 In his brief, Fiorentino argues that the trial court also erred with regard to its ruling 
on the effect of the settlement agreement. Because Fiorentino did not cross appeal 
this issue, we will not address it.  
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Appellant claims that we have jurisdiction based on Florida Rule of Appellate 

Procedure 9.030(b)(1)(A). However, that rule generally pertains to appeals from 

final orders. The order at issue is not a final order.  

Here, the trial court’s order dissolved a lis pendens. In Rodriguez v. Guerra, 

254 So. 3d 521 (Fla. 3d DCA 2018), we addressed this court’s jurisdiction to review 

an order dissolving a lis pendens:  

[w]hile appellant challenged the subject non-final order via appeal, we 
recognize that recent decisions of this Court indicate that the 
appropriate procedure for reviewing non-final orders granting or 
discharging a lis pendens, and non-final orders relating to lis pendens 
bonds, is via a certiorari petition. See Bankers Lending Servs., Inc. v. 
Regents Park Invs., LLC, 225 So. 3d 884, 885 (Fla. 3d DCA 2017); 100 
Lincoln Rd. SB, LLC v. Daxan 26 (FL), LLC, 180 So. 3d 134, 136 (Fla. 
3d DCA 2015). These recent decisions, though, did not abrogate prior 
decisions of this Court concluding that we have appellate jurisdiction 
to review such non-final orders under Florida Rule of Appellate 
Procedure 9.130(a)(3)(B). See Acapulco Constr., Inc. v. Redavo 
Estates, Inc., 645 So. 2d 182, 183 (Fla. 3d DCA 1994); Roger Homes 
Corp. v. Persant Constr. Co., 637 So. 2d 5, 6 n. 1 (Fla. 3d DCA 1994); 
Munilla v. Espinosa, 533 So. 2d 895, 895 n. 1 (Fla. 3d DCA 1988). The 
result in this case is not dependent upon the review mechanism, and 
would have been the same had appellant filed a petition for certiorari 
relief rather than an appeal.    
 

254 So. 3d at 521 n. 1. Because the result in this case is likewise not dependent on 

the review mechanism, we have jurisdiction. Having determined that jurisdiction 

exists, we turn to the merits.   

B. Merits  

1. Mandatory Victims Restitution Act  
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Section 3664 of the MVRA permits victims named in a restitution order to 

obtain an abstract of judgment and record it as a judgment lien on the defendant’s 

property. See 18 U.S.C. § 3664(m)(1)(B). The relevant provision states:  

(A)(i) An order of restitution may be enforced by the United States in the manner 
provided for in subchapter C of chapter 227 and subchapter B of chapter 229 
of this title; or  

(ii) by all other available and reasonable means.  

(B)  At the request of a victim named in a restitution order, the clerk of the court 
shall issue an abstract of judgment certifying that a judgment has been entered 
in favor of such victim in the amount specified in the restitution order. Upon 
registering, recording, docketing, or indexing such abstract in accordance 
with the rules and requirements relating to judgments of the court of the State 
where the district court is located, the abstract of judgment shall be a lien on 
the property of the defendant located in such State in the same manner and to 
the same extent and under the same conditions as a judgment of a court of 
general jurisdiction in that State.  

18 U.S.C. § 3664(m)(1). 

Here, the trial court found, and Fiorentino argues, that the language stating 

that “[a]n order of restitution may be enforced by the United States” places a 

limitation on the victim’s rights with respect to enforcing a restitution order. 18 

U.S.C. § 3664(m)(1)(A) (emphasis added). Specifically, Fiorentino contends that 

only the United States has the power to enforce a restitution order, and that the 

victim’s only recourse is to request an abstract of judgment and record the abstract, 

which “shall be a lien on the property of the defendant.” 18 U.S.C. § 3664(m)(1)(B).  

Systemax, on the other hand, focuses on the language that states that the 

abstract of judgment serves as a lien “in the same manner and to the same extent and 
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under the same conditions as a judgment of a court of general jurisdiction in that 

State.” 18 U.S.C. § 3664(m)(1)(B). According to Systemax, this phrase indicates 

that once the victim records the judgment lien, the victim may then proceed to 

enforce the restitution order in state court as with any other collection proceedings.  

Upon review, we find that there are no Florida cases interpreting the statutory 

provision at bar. There are likewise no federal cases discussing the narrow issue 

before this Court. Lacking any precedential case law, we must interpret the language 

of the federal statute in accordance with well-settled principles of statutory 

interpretation.  

The goal of statutory interpretation is to ascertain legislative intent. Patrick v. 

Hess, 212 So. 3d 1039, 1041 (Fla 2017). We look first to the plain language of the 

statute. Id. at 1041. If the language is clear and unambiguous, our inquiry stops there. 

Id. at 1041-42. If the language is ambiguous, however, we apply rules of statutory 

construction, including the doctrine of in pari materia. Id. at 1042. That doctrine 

requires statutes that pertain to the same subject or object to be construed together 

to harmonize them and give effect to the legislative intent. Id.; see also United States 

v. Witham, 648 F.3d 40, 47 (1st Cir. 2011) (quoting United States v. DiTomasso, 

621 F.3d 17, 22 (1st Cir. 2010)) (stating courts “do not read individual sections of 

statutes in isolation because ‘the meaning of statutory language, plain or not, 

depends on the context.’”). 
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Here, the express language of 18 U.S.C. 3664(m)(1) authorizes enforcement 

of a federal criminal restitution order by two parties: (1) the United States, and (2) 

the victim named in the restitution order. Subsection (A) provides that right to the 

United States and specifically authorizes two methods of enforcement: (i) in the 

manner provided for in subchapter C of chapter 227 (dealing with the imposition of 

fines), and subchapter B of chapter 229 (dealing with collection of unpaid fines and 

restitution); or (ii) “by all other available and reasonable means.” 18 U.S.C. § 

3664(m)(1). The government’s right to enforce restitution is expansive. See, e.g., 

Madigan v. Bronstein, 2018 WL 1768283, at *2 (S.D.N.Y. April 12, 2018) (“The 

robust panoply of enforcement options at the federal government’s disposal includes 

‘the practices and procedures for enforcement of a civil judgment under Federal law 

or State law.’”). For example, the government can go after a defendant’s pension 

funds and marital funds owned with a spouse, even after divorce. See, e.g., United 

States v. DeCay, 620 F.3d 534 (5th Cir. 2010); United States v. James, 312 F. Supp. 

2d 802, 807 (E.D. Va. 2004). Further, this kind of debt may not be discharged by 

bankruptcy, and may even extend to homestead property. See, e.g., United States v. 

Jaffe, 314 F. Supp. 2d 216, 227 (S.D.N.Y. 2004), aff’d, 417 F.3d 259 (2d Cir. 2005) 

(“Florida homestead law will not protect [defendant] with respect to his duty to 

provide restitution to his victim [under the MVRA].”). 
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When compared with the various forms of enforcement at the government’s 

disposal, the victim’s available tools for collecting restitution are meager at best. See 

Schultz v. United States, 594 F.3d 1120, 1123 (9th Cir. 2010). In fact, subsection 

(B) of § 3664(m)(1) does not even include the word “enforcement.” Instead, it grants 

the victim only one option – recording the abstract of judgment as a lien. In sum, a 

victim’s function within the MVRA statutory scheme itself is restrictive. United 

States v. Stoerr, 695 F.3d 271, 279 (3d Cir. 2012). As the Third Circuit in Stoerr 

explained,:  

[a] victim's role . . . is limited to conferring with the Government “to 
the extent practicable” regarding the amounts of restitution, § 
3664(d)(1); submitting information to the probation officer regarding 
his or her losses; § 3664(d)(2)(A)(iii), (vi); petitioning the district court 
for an amended restitution award if he or she discovers further losses, 
§ 3664(d)(5); moving for an adjustment of the defendant's payment 
schedule if the defendant's economic circumstances change, § 3664(k); 
and obtaining “an abstract of judgment certifying that a judgment has 
been entered in” his or her favor. § 3664(m)(1)(B).  

Id. It is important to note that the recording of a lien is considered a method of 

“enforcement” in that it becomes a public record attaching to any property owned 

by the debtor at the time of the recording. See United States. v. Sawyer, 521 F.3d 

792, 797 (7th Cir. 2008) (stating that the recording of a lien is a civil method of 

collection). The victim, however, is impeded from moving forward with execution, 

and is also precluded from pursuing other enforcement methods. See, e.g., United 
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States v. Kovall, 857 F.3d 1060, 1069 (9th Cir. 2017) (holding that the “MVRA does 

not confer on victims the right to appeal from a district court’s restitution order.”).    

Notably, this was not always the case. In 1996, the MVRA replaced and 

repealed the Victim and Witness Protection Act (“VWPA”). Under the VWPA, “[a]n 

order of restitution [could] be enforced . . . by a victim named in the order to receive 

the restitution in the same manner as a judgment in a civil action.” See 18 U.S.C. § 

3663(h)(1)(B), (2), repealed by Pub. L. N. 104-132, § 205(a)(2) (emphasis added). 

But “pursuant to the new legislation in the MVRA, an order of restitution is now 

enforceable only by the United States.” United States v. Perry, 360 F.3d 519, 542 

(6th Cir. 2004) (Gibbons, J., dissenting).  

Other sections of the MVRA, as well as other statutes amended by the MVRA, 

further support the idea that the federal government is primarily responsible for 

enforcing federal restitution orders. In enacting the 1996 MVRA, Congress 

“dramatically changed the statutory restitution scheme by mandating restitution of 

all victims and enhancing collection and enforcement rules.” Witham, 648 F.3d at 

45. The MVRA contains “a much more detailed procedure ‘for issuance and 

enforcement of order[s] of restitution.’” Id. (emphasis in original). The act now 

mandates that the Attorney General is “responsible for collection of an unpaid fine 

or restitution . . . .” 18 U.S.C. § 3612(c). The Attorney General has, in turn, delegated 

that responsibility to each U.S. Attorney’s Office. 28 C.F.R. § 0.171. In the same 



 11 

statutory section, the MVRA requires “each victim to notify the Attorney General” 

of any changes in their contact information for restitution purposes. 18 U.S.C. § 

3612(b)(1)(G). The amendments to the MVRA also expressly made “all provisions 

of [18 U.S.C. § 3613] available to the United States for enforcement of an order of 

restitution.” 18 U.S.C. § 3613(f). This new “structure makes it clear that private-

victim orders are within the responsibility of the United States.” Witham, 648 F.3d 

at 45 (emphasis added).   

Further, the differences between the victim’s available means of enforcing a 

restitution order in the MVRA and the Crime Victims’ Rights Act (“CVRA”), 

provide additional guidance. The CVRA, enacted in 2004, did not create any 

substantive rights to restitution for victims. Fed. Ins. Co. v. United States, 882 F.3d 

348, 358 (2d Cir. 2018) (noting that “the CVRA’s reference to restitution is a purely 

procedural one” and that “it does not expand any substantive rights to restitution 

provided by the MVRA”). However, the act expressly guarantees all crime victims 

the right to “full and timely restitution as provided by law.” 18 U.S.C. § 3771(6). If 

victims are denied this right, the CVRA “provides [them] with a procedural 

mechanism to vindicate that right on their own behalf” via a “petition [to] the court 

of appeals for a writ of mandamus.” 18 U.S.C. § 3771(d)(3); Fed. Ins. Co., 882 F.3d 

at 357; see also Kovall, 857 F.3d at 1065, 1072.  
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The writ of mandamus is another enforcement mechanism that is absent from 

the MVRA, and its absence is no mistake. See Stoerr, 695 F.3d at 278-79; United 

States v. Monzel, 641 F.3d 528, 543-44 (D.C. Cir. 2011). A “statute’s carefully 

crafted and detailed enforcement scheme provides ‘strong evidence that Congress 

did not intend to authorize other remedies that it simply forgot to incorporate 

expressly.’” Mertens v. Hewitt Assocs., 508 U.S. 248, 254 (1993) (quoting Mass. 

Mut. Life Ins. Co. v. Russell, 473 U.S. 134, 146-47 (1985)) (emphasis in original). 

And here, “the MVRA’s statutory scheme indicates that Congress intended for the 

Government, rather than for . . . victims, to be primarily responsible for ensuring 

proper restitution payments.” Stoerr, 695 F.3d at 279; see also United States v. 

Hankins, 858 F.3d 1273, 1278 (“[t]aking restitution out of the hands of the criminal 

justice system and leaving it to private parties is not a result contemplated or 

countenanced by the MVRA.”).    

For present purposes, Systemax must abide by the MVRA and defer to the 

federal government for collection of the unpaid restitution. In this connection, the 

government can avail itself of federal law as well as state law mechanisms. See 18 

U.S.C. § 3613(a) (granting the United States the power to enforce restitution “in 

accordance with the practices and procedures for the enforcement of a civil judgment 

under Federal law or State law.”). For instance, several circuit courts have held that 

the United States may collect unpaid restitution via writs of garnishment under the 
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Federal Debt Collection Practices Act (“FDCPA”). See, e.g., United States v. Smith, 

768 Fed. Appx. 926, 931 (11th Cir. 2019); United States v. Elashi, 789 F.3d 547, 

551 (5th Cir. 2015); Witham, 648 F.3d at 46; United States v. Gianelli, 543 F.3d 

1178, 1183 (9th Cir. 2008). The government can also utilize state law to enforce 

restitution orders on behalf of private victims. See, e.g., United States v. St. Germain, 

363 F. Supp. 2d 1293, 1297-98 (D. Colo. 2005) (holding that a constructive trust can 

be used to enforce a restitution order under 18 U.S.C. § 3613(f)).  

Further, as mentioned above, the Attorney General has delegated the 

responsibility of collecting unpaid restitution to each U.S. Attorney’s Office. 28 

C.F.R. § 0.171. Specifically, each U.S. Attorney has the authority to “establish an 

appropriate unit within his office, to be responsible for activities related to the 

satisfaction, collection, or recovery, as the case may be, of judgments, fines, 

penalties, and forfeitures (including bail-bond forfeitures).” 28 C.F.R. § 0.171(b). 

The U.S. Attorney’s Office for the Southern District of Florida, for example, 

maintains a Financial Litigation Unit (“FLU”), whose “primary function . . . is to 

litigate and enforce the collection of criminal debts owed to the United States and 

third parties, including criminal restitution, fines, and penalties.” About the Office, 

The United States Attorney’s Office Southern District of Florida, U.S. DEP’T OF 

JUST., https://www.justice.gov/usao-sdfl/civil-division (last visited Sept. 23, 2019).  
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Here, the language in the restitution order is consistent with the 

aforementioned procedural mechanism. Specifically, the order states that “[t]he 

restitution shall be made payable to Clerk, United States Courts,” and that “[t]he 

restitution will be forwarded by the Clerk of the Court to the victim on the attached 

list.” More importantly, the order specifically instructs that “[t]he U.S. Bureau of 

Prisons, U.S. Probation Office and the U.S. Attorney’s Office are responsible for the 

enforcement of this order.” These excerpts reinforce the fact that, under the MVRA, 

the federal government is the sole entity with the ability to enforce a restitution order.  

Consistent with the above, we hold that Section 3664(m)(1) does not permit a 

private victim, like Systemax, to pursue collection of a restitution order in its favor 

in state court. Accordingly, we affirm the trial court’s order insofar as it entered a 

protective order, stayed discovery in aid of execution, and dissolved Fiorentino’s lis 

pendens.        

2. Florida Enforcement of Foreign Judgments Act    

The omnibus order entered by the trial court grants a stay of enforcement 

proceedings, but required no bond in connection with the same. The Florida 

Enforcement of Foreign Judgments Act (“FEFJA”), §§ 55.501-55.509, Florida 

Statutes, and relevant case law are instructive on this issue.  

The purpose of the FEFJA is “to provide an efficient method of enforcing 

foreign judgments without [the] undue cost and difficulty associated with filing a 
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new, separate action to domesticate a foreign judgment.” Hess, 212 So. 3d at 1042; 

see also SCG Travel, Inc. v. Westminster Fin. Corp., 583 So. 2d 723, 725-26 (Fla. 

4th DCA 1991). Once a foreign judgment is domesticated pursuant to the FEFJA, 

the judgment has the same effect as a Florida judgment, and “it may be enforced, 

released, or satisfied, as a judgment of a circuit or county court of this state.” 

§55.503, Fla. Stat. (1984).     

The FEFJA stems from the Full Faith and Credit Clause, which requires states 

to give the same effect to foreign judicial proceedings as the rendering jurisdiction 

gives them. 28 U.S.C. § 1738 (1948) (extending the application of the Full Faith and 

Credit Clause to federal court judgments); § 55.502, Fla. Stat.; see also Hess, 212 

So. 3d at 1042.  

The FEFJA states, in relevant part:  

If the judgment debtor shows the circuit or county court any ground 
upon which enforcement of a judgment of any circuit or county court 
of this state would be stayed, the court shall stay enforcement of the 
foreign judgment for an appropriate period, upon requiring the same 
security for satisfaction of the judgment which is required in this 
state. 
 

§ 55.509(2), Fla. Stat. (1989) (emphasis added). This section of the FEFJA is an 

adaptation of section 4 of the Uniform Enforcement of Foreign Judgments Act 

(1964), 13 U.L.A. 175. SCG Travel, 583 So. 2d at 725. Courts have interpreted the 

phrase “any ground upon which enforcement . . . would be stayed” to include 

“supersedeas or stays pending review under rule 9.130, Florida Rules of Appellate 
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Procedure, as well as any other recognized legal or equitable basis for suspending 

the effectiveness of a final judgment.” Id. at 726.  

 Here, we have identified a “recognized legal or equitable basis for suspending 

the effectiveness” of the final judgment restitution order—Systemax does not have 

the power to enforce the restitution order under the MVRA. See id. Accordingly, the 

appropriate bond should have been required in this case because “[a]llowing a stay 

in Florida without [a bond] gives [Fiorentino] more rights here under the final 

judgment” than he does under federal law, and in turn gives Systemax less. See id. 

Further, granting an unconditional stay might deprive Systemax of rights to 

execution that the rendering court would otherwise grant—which would contravene 

the Full Faith and Credit Clause. See id. Here, the record reflects that Fiorentino has 

already begun to make payments towards satisfying his restitution obligations. Thus, 

“[w]e leave to the discretion of the trial [court] whether the foreign judgment should 

be secured by” Fiorentino’s satisfaction thus far of the restitution order, “or [by] 

some other form of valuable consideration, or any combination thereof.” Walters v. 

Aquatic Sensors Corp., 633 So. 2d 475, 477 (Fla. 1st DCA 1994). 

IV. CONCLUSION 

Accordingly, we affirm in part, and reverse in part with instructions, 

consistent with this opinion.  
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