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Sellers v. Rushmore Loan Management Services, LLC, Case No. 18-11420 (11th Cir. 2019). 
Whether the Bankruptcy Code precludes or preempts Fair Debt Collection Practices Act (“FDCPA”), 15 U.S.C. § 1692 
et seq., and Florida Consumer Collection Practices Act (“FCCPA”), Fla. Stat. § 559.55 et seq., claims is a common rather 
than individual issue, and thus may meet class certification predominance requirements. 

Yarbrough v. Decatur Housing Authority, Case No. 17-11500 (11th Cir. 2019). 
Termination of housing vouchers issued under Section 8 of the Housing Act of 1937, 42 U.S.C. § 1437f, requires “some 
evidence” but does not require a “robust substantive evaluation of the sufficiency of the evidence supporting an 
administrative determination.” 

Wilcox v. Neville, Case No. 1D18-4057 (1st DCA 2019). 
Florida Statute section 768.79(6) requires the “judgment obtained” calculation to include the amount of any 
settlement by a co-defendant after the date of service of the offer on the defendant by which the verdict was reduced. 

The Prestige Gallery, Inc. v. Napleton, Case No. 1D18-2318 (Fla 1st DCA 2019). 
While there is no case law defining what constitutes “nominal damages,” an award of $80,000 as nominal damages 
is excessive as a matter of law. 

Hedden Z Oldco, LLC, Case No. 2D18-4584 (Fla. 2d DCA 2019). 
The filing of a declaratory judgment action as to one claim does not negate the right to arbitration arising from all 
claims. 

Port Royal Property, LLC v. Woodson Electric Solutions, Inc., Case No. 3D19-1397 (Fla. 3d DCA 2019). 
The four-part Kinney System, Inc. v. Continental Insurance Co., 674 So. 2d 86 (Fla. 1996), test is not to be used for 
determining venue transfers within Florida. 
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IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 18-11420 

________________________ 
 

D.C. Docket No. 3:15-cv-01106-TJC-PDB 

 

RANDOLPH SELLERS, 
individually and on behalf of a class of persons similarly situated, 
TABETHA SELLERS,  
individually and on behalf of a class of persons similarly situated, 
 
                                                                                                 Plaintiffs - Appellants, 

versus

RUSHMORE LOAN MANAGEMENT SERVICES, LLC, 
 
                                                                                                  Defendant - Appellee. 

________________________ 
 

Appeal from the United States District Court 
for the Middle District of Florida 

________________________ 

(October 29, 2019) 
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Before WILSON, JILL PRYOR, and THAPAR,∗ Circuit Judges. 
 
JILL PRYOR, Circuit Judge:  

After Randolph and Tabetha Sellers filed for Chapter 7 bankruptcy, the 

bankruptcy court issued a discharge order, which relieved them from personal 

liability on their discharged debts and generally barred creditors from taking 

actions to collect those debts.  Despite the discharge order, Rushmore Loan 

Management Services, LLC, the servicer for the Sellerses’ home mortgage, sent 

them monthly statements for their mortgage.   

Because Rushmore sent statements after the discharge order was entered, the 

Sellerses sued Rushmore seeking class certification on claims arising under the 

Fair Debt Collection Practices Act (“FDCPA”), 15 U.S.C. § 1692 et seq., and the 

Florida Consumer Collection Practices Act (“FCCPA”), Fla. Stat. § 559.55 et seq.  

The Sellerses alleged that Rushmore made false, deceptive, and misleading 

representations when it sent mortgage statements and attempted to collect on their 

mortgage debt after they received a Chapter 7 discharge.  The district court denied 

class certification, concluding that for each claim individualized inquiries 

predominated over issues common to the proposed class.  In reaching this 

conclusion, the district court relied, at least in part, on its determination that the 

 
∗ Honorable Amul R. Thapar, United States Circuit Judge for the Sixth Circuit, sitting by 

designation. 
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question of “whether the Bankruptcy Code precluded and/or preempted the 

FDCPA and FCCPA” presented an individualized rather than a common issue.  

Doc. 62 at 9.1   

The Sellerses appeal the district court’s denial of class certification.  After 

careful review and with the benefit of oral argument, we conclude that the district 

court abused its discretion when it determined that Rushmore’s preclusion/ 

preemption defense raised an individualized issue.  We vacate and remand so that 

the district court may consider again the Sellerses’ class certification motion in 

light of our conclusion that this question is common to all class members.   

I. FACTUAL BACKGROUND 

The Sellerses obtained a loan secured by a mortgage lien on their home in 

Keystone Heights, Florida.  When they defaulted on the loan, the holder of the 

mortgage filed a foreclosure action.  While the foreclosure action was pending, the 

Sellerses moved out of the home.  

After moving out, the Sellerses filed for Chapter 7 bankruptcy, which 

triggered a stay of the foreclosure action.  In the bankruptcy proceeding, the Sellers 

did not reaffirm the mortgage debt.  The bankruptcy court entered a discharge 

order, which functioned as an injunction that generally prohibited the Sellerses’ 

creditors from taking any steps to collect the discharged debts.  See 11 U.S.C. 

 
1 Citations in the form “Doc. #” refer to numbered entries on the district court’s docket. 
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§ 524(a)(2) (stating that the discharge order “operates as an injunction against . . . 

an act[] to collect, recover or offset any such debt as a personal liability of the 

debtor”).  With respect to the mortgage debt, the discharge order released the 

Sellerses from personal liability on the mortgage, but the mortgage holder 

continued to have a lien against the property.  See Dewsnup v. Timm, 502 U.S. 410, 

418 (1992).  If the Sellerses had remained in their home, the Bankruptcy Code 

would have allowed the mortgage holder to try to collect on the mortgage so long 

as its actions were limited to “seeking or obtaining periodic payments” in lieu of 

foreclosing on the home.  See 11 U.S.C. § 524(j).   

 About two years after the discharge order was entered, Rushmore took over 

servicing the Sellerses’ loan.  Despite the discharge, Rushmore sent the Sellerses 

monthly mortgage statements that appeared to seek payment on the mortgage debt.  

For a period of eight months, Rushmore sent the Sellerses monthly statements in 

the form of “Mortgage Statement I.”2  In the top right corner of these statements 

was a box listing the “Payment Due Date” and “Amount Due” along with a notice 

that if payment was received after a certain date, a late fee would be charged.  Doc. 

28-1 at 19.  The “Amount Due” was listed as more than $70,000, and it increased 

with each monthly statement.  Directly below that box was a disclaimer: 

 
2 A copy of the first page of Mortgage Statement I is appended to this opinion as Exhibit 

A. 
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This communication is from a debt collector and any information 
received will be used for that purpose.  This does not imply that 
Rushmore Loan Management Services is attempting to collect money 
from anyone whose debt has been discharged pursuant to (or who is 
under the protection of) the bankruptcy laws of the United States; in 
such instances, it is intended solely for informational purposes. 

 
Id.  Below the disclaimer was an “Explanation of Amount Due,” which itemized 

the principal, interest, escrow, monthly payment due, total fees and charges, and 

overdue payments on the loan.  The first page also warned that “IF YOU ARE 

[sic] FORECLOSURE OR BANKRUPTCY, the amount listed here may not be 

the full amount necessary to bring your account current.”  Id.  The bottom of the 

first page included a detachable payment coupon that listed a “Due Date,” an 

“Amount Due,” a “Late P[a]ym[en]t Amount,” and instructions to make checks 

payable to Rushmore.  Id.  In addition, Rushmore included with Mortgage 

Statement I an envelope for the Sellerses to use to remit their payment. 

 Eventually, Rushmore revised its form mortgage statement.  For a period of 

seven months, Rushmore sent the Sellerses monthly statements in the form of  

“Mortgage Statement II.”3  These statements were in many ways similar to the 

Mortgage Statement I form.  First, the top of these statements remained the same 

with a box listing the “Payment Due Date” and “Amount Due” along with a notice 

that if payment was received after a certain date, a late fee would be charged.  Doc. 

 
3 A copy of the relevant pages of Mortgage Statement II is appended to this opinion as 

Exhibit B. 
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33-9 at 2.  Second, the statements continued to include the same disclaimer and 

“Explanation of Amount Due” information as the earlier statements.  Id.  Third, the 

statements included the same warning to borrowers “IN FORECLOSURE OR 

BANKRUPTCY” that “the amount listed here may not be the full amount 

necessary to bring your account current.”  Id.   

But Rushmore did make some changes to the format of Mortgage Statement 

II.  The statements no longer included a payment coupon.  In place of the payment 

coupon, Rushmore printed this disclaimer:   

This is an Informational Statement for borrowers in bankruptcy or 
borrowers whose debt has been discharged in bankruptcy.  It is not an 
attempt to collect a debt.  Please note that even if your debt has been 
discharged in bankruptcy and you are no longer personally liable on the 
debt, the lender may, in accordance with applicable law, pursue its 
rights to foreclose on the property securing the debt.  If you do not wish 
to receive informational statements in the future, please call Rushmore 
toll-free at (888) 504-6700.  

 
Id.  And Rushmore added an additional disclaimer to the end of the statement, at 

the bottom of the fifth page:  

Rushmore Loan Management Services LLC is a Debt Collector, who is 
attempting to collect a debt.  Any information obtained will be used for 
that purpose.  However, if you are in Bankruptcy or received a 
Bankruptcy Discharge of this debt, this letter is being sent for 
informational purposes only, is not an attempt to collect a debt and does 
not constitute a notice of personal liability with respect to the debt. 

 
Id. at 6. 
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During the period when the Sellerses were receiving statements in the form 

of Mortgage Statement I, the state court entered a final judgment of foreclosure on 

the Keystone Heights home.  The property then was sold at a foreclosure sale.  

After the final judgment of foreclosure was entered, for a period of ten months, 

Rushmore continued to send monthly mortgage statements in the form of Mortgage 

Statement I or Mortgage Statement II.  

II. PROCEDURAL HISTORY 

After receiving the mortgage statements, the Sellerses filed a putative class 

action against Rushmore in federal district court, bringing FDCPA and FCCPA 

claims.  First, the Sellerses alleged that Rushmore violated the FDCPA by sending 

monthly mortgage statements that “attempted to collect a debt and represented that 

it had a legal right to collect upon discharged monetary amounts.”  Doc. 1 at ¶ 46.  

The Sellerses alleged that this conduct violated the FDCPA, which prohibits the 

use of “false, deceptive, or misleading representation[s]” including by making false 

representations about “the character, amount, or legal status of [a] debt.”  

15 U.S.C. § 1692e(2)(A).  According to the Sellerses, when Rushmore took the 

action of sending the monthly statements, it falsely represented that it had a legal 

right to collect the mortgage debt from the Sellerses and also falsely represented 

the legal status of the debt.  
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Second, the Sellerses alleged that Rushmore’s conduct violated the FCCPA.  

By sending the mortgage statements, the Sellerses alleged, Rushmore had 

“claim[ed] and attempt[ed] to enforce a debt which was not legitimate and not due 

and owing.”  Doc. 1 at ¶ 66.  As with the FDCPA claim, the Sellerses’ contention 

that the debt could not be enforced was based on their allegation that any amounts 

they owed on the mortgage “had been discharged by bankruptcy proceedings and 

were no longer due and owing.” Id. at ¶ 63.   

For each claim, the Sellerses sought to represent a class of similarly situated 

Florida consumers to whom Rushmore sent mortgage statements in the forms of 

Mortgage Statement I or Mortgage Statement II.  The Sellerses alleged that the 

class members were entitled to actual damages, statutory damages, punitive 

damages, and attorney’s fees for these violations.  The Sellerses also sought a 

declaration that Rushmore’s conduct was unlawful, an injunction prohibiting 

Rushmore from sending documents requesting payment on discharged debts, and 

an order requiring Rushmore to “disgorge all ill-gotten gains” under the 

Declaratory Judgment Act, 28 U.S.C. § 2201.4  Doc. 1 at ¶ 106.  

 
4 The Sellerses brought a separate FCCPA claim based on Rushmore’s act of sending 

them a form requesting their taxpayer identification numbers.  Because the district court granted 
summary judgment to Rushmore on this claim, it is not before us in this appeal where our review 
is limited to the denial of class certification. 
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In its answer, Rushmore denied liability and asserted that the claims should 

be not addressed in a class action.  Rushmore raised a number of affirmative 

defenses, including that the FDCPA and FCCPA claims were “displaced and/or 

precluded by the Bankruptcy Code.”  Doc. 12 at 29.   

Rushmore moved for summary judgment.  It argued that it was entitled to 

summary judgment because it was not attempting to collect a debt when it sent the 

monthly mortgage statements.  To establish liability under the FDCPA and 

FCCPA, the Sellerses had to establish that Rushmore sent the statements in 

connection with collecting a debt.  See 15 U.S.C. § 1692e  (prohibiting a debt 

collector from making “false, deceptive, or misleading representations . . . in 

connection with the collection of any debt”); Fla. Stat. § 559.72(9) (prohibiting an 

“attempt . . . to enforce a debt when [the debt collector] knows that the debt is not 

legitimate”).  Rushmore argued that the disclaimers in Mortgage Statement I and 

Mortgage Statement II made clear that it was not trying to collect payments from 

borrowers who had received bankruptcy discharges but was merely sending them 

the statements for informational purposes.  In addition, Rushmore contended that it 

was not liable under the FDCPA or the FCCPA because the Sellerses’ claims were 

“precluded and preempted by the Bankruptcy Code.”  Doc. 33 at 13.   

The district court denied Rushmore’s summary judgment motion.  The court 

determined that there were disputed issues of material fact as to whether Rushmore 
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was attempting to collect a debt when it sent the mortgage statements.  The court 

then considered whether the Bankruptcy Code precluded and preempted the 

FDCPA and FCCPA claims.  The court determined that these defenses would 

apply only if the exception to the discharge injunction in § 524(j) of the 

Bankruptcy Code applied.  Because the Sellerses had not remained in their home 

and were not claiming that Rushmore had violated § 524(j), the court concluded 

that it need not decide whether the Bankruptcy Code precluded or preempted the 

FDCPA or FCCPA.   

The Sellerses moved for class certification.  They asked the district court to 

certify the following class:  

All Florida consumers who (1) have or had a residential mortgage loan 
serviced by Rushmore Loan Management Services, LLC, which 
Rushmore obtained when the loan was in default; (2) received a Chapter 
7 discharge of their personal liability on the mortgage debt; and 
(3) were sent a mortgage statement dated September 11, 2013 or later, 
in substantially the same form as Mortgage Statement I and/or 
Mortgage Statement II, and was mailed to the debtor’s home address in 
connection with the discharged mortgage debt. 

 
Doc. 58 at 6 (footnotes omitted).   

Rushmore opposed the Sellerses’ motion, arguing that a class should not be 

certified for several reasons.  Rushmore argued that class certification was 

inappropriate because the class included both borrowers who vacated their homes 

and borrowers who remained in their homes.  Because the Bankruptcy Code set 

forth different standards governing the communications a mortgage holder could 
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have with each group, compare 11 U.S.C. § 524(a), with id. § 524(j), Rushmore 

claimed the court would need to conduct “an individualized review of the 

Bankruptcy Code’s application to [each] borrower.”  Doc. 61 at 20.  Rushmore 

also argued that the court would need to decide whether the Bankruptcy Code 

precluded or preempted the FDCPA and FCCPA claims for class members who 

remained in their homes but, based on the summary judgment ruling, would not 

need to analyze these defenses for class members who vacated their homes. 

 The district court denied the motion for class certification because it 

concluded that the predominance requirement of Federal Rule of Civil Procedure 

Rule 23(b)(3) was not satisfied.  The court reasoned that because the class included 

borrowers who, like the Sellerses, vacated their homes, as well as borrowers who 

remained in their homes, certifying the proposed class would require 

individualized inquiries “for every class member to determine whether the § 524(j) 

exception applied, and if so, whether the Bankruptcy Code precluded and/or 

preempted the FDCPA and FCCPA.”  Doc. 62 at 8-9.  Just as it did in its summary 

judgment order, the district court considered the preclusion/preemption defense to 

be relevant only for class members who remained in their homes, meaning that 

§ 524(j) dictated how and when Rushmore could contact them. 
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 After the district court denied class certification, the Sellerses received 

permission from this Court to bring an interlocutory appeal of the order denying 

class certification.  See Fed. R. Civ. P. 23(f).    

III. STANDARD OF REVIEW 

 We review a district court’s ruling on class certification for abuse of 

discretion.  Hines v. Widnall, 334 F.3d 1253, 1255 (11th Cir. 2003).  “We will only 

find an abuse of discretion if the [d]istrict [c]ourt applies the wrong legal standard, 

follows improper procedures in making its determination, bases its decision on 

clearly erroneous findings of fact, or applies the law in an unreasonable or 

incorrect manner.”  Local 703, I.B. of T. Grocery & Food Emps. Welfare Fund v. 

Regions Fin. Corp., 762 F.3d 1248, 1253 (11th Cir. 2014).  But “[a]s long as the 

district court’s reasoning stays within the parameters of Rule 23’s requirements for 

certification of a class, the district court decision will not be disturbed.”  Hines, 

334 F.3d at 1255. 

IV. LEGAL ANALYSIS 

The Sellerses argue that the district court abused its discretion when it 

denied class certification on the basis that individual issues predominated.  At the 

first step of the predominance analysis, the district court classified various issues as 

raising common or individualized questions.  At the second step, the district court 

concluded that given the individualized issues in the case, common issues did not 
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predominate.  We conclude that the district court abused its discretion because at 

the first step of the predominance analysis it erroneously classified the question of 

whether the Bankruptcy Code precluded or preempted the FDCPA and FCCPA 

claims as raising an individual, rather than common, issue.  Given this error, 

remand is required so that the district court may reassess predominance in light of 

the classification of this question as raising a common issue.   

A. A District Court May Certify a Class Under Rule 23(b)(3) Only if 
Common Questions of Law or Fact Predominate.   
 
Before explaining why the district court abused its discretion in determining 

that common questions predominate, we briefly review the standard for deciding 

whether common issues predominate in a class action.  A class action “may only 

be certified if the trial court is satisfied, after a rigorous analysis, that the 

prerequisites of Rule 23(a) have been satisfied.”  Gen. Tel. Co. of Sw. v. Falcon, 

457 U.S. 147, 161 (1982).  “For a district court to certify a class action, the named 

plaintiffs must have standing, and the putative class must meet each of the 

requirements specified in Federal Rule of Civil Procedure 23(a), as well as at least 

one of the requirements set forth in Rule 23(b).”  Klay v. Humana, Inc., 382 F.3d 

1241, 1250 (11th Cir. 2004) (footnote omitted), abrogated in part on other 

grounds by Bridge v. Phoenix Bond & Indem. Co., 553 U.S. 639 (2008). 

As an initial matter, a plaintiff seeking to represent a proposed class must 

demonstrate that the class is “adequately defined and clearly ascertainable.”  Little 
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v. T-Mobile USA, Inc., 691 F.3d 1302, 1304 (11th Cir. 2012).  If the proposed class 

is adequately defined and clearly ascertainable, the class representative must then 

satisfy Rule 23(a) by demonstrating (1) the class is so numerous that joinder of all 

members is impracticable; (2) there are questions of law or fact common to the 

class; (3) the claims or defenses of the representative parties are typical of the 

claims or defenses of the class; and (4) the representative parties will fairly and 

adequately protect the interests of the class.  Id.; see Fed. R. Civ. P. 23(a).  These 

four requirements are commonly referred to as numerosity, commonality, 

typicality, and adequacy of representation, respectively.  Little, 691 F.3d at 1304. 

In addition to meeting these requirements, the plaintiff must show that the 

proposed class satisfies at least one of the class types under Rule 23(b).  Id.  The 

Sellerses sought class certification under Rule 23(b)(3), which requires that “the 

questions of law or fact common to class members predominate over any questions 

affecting only individual members, and that a class action is superior to other 

available methods for fairly and efficiently adjudicating the controversy.”  Fed. R. 

Civ. P. 23(b)(3).   

Rule 23(b)(3)’s predominance requirement is far more demanding than Rule 

23(a)’s commonality requirement.  Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 

623-24 (1997).  For the commonality requirement, “even a single common 

question will do.”  Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 359 (2011) 

Case: 18-11420     Date Filed: 10/29/2019     Page: 14 of 28 



15 
 

(internal quotation marks omitted).  But Rule 23(b)(3) requires us to consider 

whether “the issues in the class action that are subject to generalized proof and thus 

applicable to the class as a whole, . . . predominate over those issues that are 

subject only to individualized proof.”  Kerr v. City of West Palm Beach, 875 F.2d 

1546, 1557-58 (11th Cir. 1989) (internal quotation marks omitted).   

To determine whether common issues predominate, a district court first must 

“identify the parties’ claims and defenses and their elements” and “then classify 

these issues as common questions or individual questions by predicting how the 

parties will prove them at trial.”  Brown v. Electrolux Home Prods., Inc., 817 F.3d 

1225, 1234 (11th Cir. 2016).  “Common questions are ones where the same 

evidence will suffice for each member, and individual questions are ones where the 

evidence will vary from member to member.”  Id. (internal quotation marks 

omitted).  The court then must “determine whether the common questions 

predominate over the individual ones.”  Id. at 1234-35.  We have explained that 

certification is inappropriate when “after adjudication of the classwide issues, 

plaintiffs must still introduce a great deal of individualized proof or argue a 

number of individualized legal points to establish most or all of the elements of 

their individualized claims.”  Klay, 382 F.3d at 1255.   
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B. The District Court Abused Its Discretion in Its Class Certification 
Analysis Regarding the FDCPA Claim.   
 
We now turn to the primary question on appeal:  whether the district court 

abused its discretion in deciding that common issues did not predominate for the 

FDCPA claim.  In the predominance inquiry, the district court identified several 

questions that raised individualized issues, including:  (1) “whether the § 524(j) 

exception applied,” and (2) if it did, “whether the Bankruptcy Code precluded 

and/or preempted the FDCPA.”  Doc. 62 at 9.  The district court then concluded 

that common questions did not predominate.  But the district court erred in treating 

the question of “whether the Bankruptcy Code precluded and/or preempted the 

FDCPA” as an individualized question that was relevant only to class members 

who remained in their homes.  Because Rushmore’s defense potentially barred 

every class member’s FDCPA claim, the district court was required to treat the 

defense as raising a common issue.   

To understand why the defense raised a question common to all class 

members, we must begin by considering how the Bankruptcy Code relates to the  

FDCPA claim.  The FDCPA bars a debt collector from making “any false, 

deceptive, or misleading representation . . . in connection with the collection of any 

debt,” which includes making a false representation about “the character, amount, 

or legal status of any debt.”  15 U.S.C. § 1692e(2)(A).  The Sellerses alleged that, 

for each class member, Rushmore engaged in false or deceptive conduct when it 

Case: 18-11420     Date Filed: 10/29/2019     Page: 16 of 28 



17 
 

tried to collect a mortgage debt that had been discharged.  Under the Sellerses’ 

theory, the monthly mortgage statements Rushmore sent to each class member 

contained false statements because in each statement Rushmore asserted that the 

class member was personally liable for a debt that the bankruptcy court’s discharge 

injunction prohibited Rushmore from collecting.  See Randolph v. IMBS, Inc., 

368 F.3d 726, 728 (7th Cir. 2004) (“A demand for immediate payment . . . after the 

debt’s discharge[] is ‘false’ in the sense that it asserts that money is due, although, 

because of . . . the discharge injunction (11 U.S.C. § 524), it is not.”).  

Throughout the case, Rushmore has argued that it could not be liable 

because the class’s FDCPA claims were “displaced and/or precluded by the 

Bankruptcy Code.”  Doc. 12 at 29.  We understand Rushmore to be arguing that 

the Bankruptcy Code provides the only remedy for a claim that a creditor violated 

a bankruptcy court’s discharge injunction and thus bars an FDCPA claim resting 

on the creditor’s attempt to collect a debt in violation of a bankruptcy court’s 

discharge injunction.5  More specifically, Rushmore argued that a debtor’s only 

 
5 Rushmore has not been very precise in explaining the basis for its preclusion/ 

preemption defense.  We construe Rushmore’s argument as we do because in raising the defense, 
Rushmore relied on Prindle v. Carrington Mortgage Services, LLC, No. 3:13-cv-1349, 2016 WL 
4369424 (M.D. Fla. Aug. 16, 2016).  In Prindle, a debtor sued her mortgage servicer for 
violating the FDCPA and FCCPA because it sent statements and took actions to collect her 
mortgage debt after she received a Chapter 7 discharge.  The district court in Prindle 
acknowledged that there was a potential preclusion issue if the plaintiff’s claims were premised 
on a violation of the discharge injunction.  See Transcript at 8-9, Prindle, No. 3:13-cv-1349.  
Based on its reliance on Prindle, we understand Rushmore’s argument about preclusion and 
preemption to be that even if Rushmore engaged in false or deceptive conduct by sending 
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recourse was to reopen his bankruptcy proceedings and ask the bankruptcy court to 

hold the creditor in civil contempt for violating the discharge injunction.  See In re 

McLean, 794 F.3d 1313, 1318-19 (11th Cir. 2015) (recognizing that bankruptcy 

court had authority to hold creditor in contempt for violating discharge 

injunction).6   

The district court concluded that Rushmore’s preclusion and/or preemption 

defense raised an individualized issue because it applied only to those class 

members who stayed in their homes post-bankruptcy.  We disagree.  The district 

court erred because the legal question of whether the Bankruptcy Code precludes 

or displaces any remedy available under the FDCPA and FCCPA for a claim that a 

creditor engaged in false or deceptive conduct by trying to collect a debt in 

violation of a discharge injunction is common to all class members.   

 
monthly mortgage statements in violation of a bankruptcy court’s discharge injunction, a class 
member’s only remedy was to bring a contempt action under the Bankruptcy Code.  

We acknowledge that Rushmore’s preclusion/preemption defense arguably could be 
construed as raising an argument that it cannot be liable because its conduct was permitted under 
the Bankruptcy Code, and thus it did not violate any discharge orders when it sent the statements.  
But the district court treated this as a distinct issue when it identified “whether the § 524(j) 
exception applied” as a separate question.  Doc. 62 at 8-9.  

6 A bankruptcy court could hold Rushmore in contempt for violating the discharge 
injunction if it determined that (1) Rushmore’s communication was prohibited under § 524 and 
(2) there was “no fair ground of doubt as to whether the [discharge] order barred [its] conduct.  
In re Roth, 935 F.3d 1270, 1276 (11th Cir. 2019).  To determine whether a creditor violated 
§ 524 for purposes of contempt proceedings, the bankruptcy court would apply an objective 
standard, not the FDCPA’s “least sophisticated consumer” standard.  Id. at 1276-77.   
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In their complaint, the Sellerses alleged that Rushmore sent monthly 

mortgage statements to collect debts that “had been discharged by bankruptcy 

proceedings and were no longer due and owing.”  Doc. 1 at ¶ 45.  By representing 

that it had a “legal right to collect upon discharged monetary amounts,” the 

Sellerses alleged, Rushmore had made “false, deceptive, or misleading 

representations in connection with the collection of a debt.”  Id. at ¶ 46.  The class 

that the Sellerses identified included members who vacated their homes, for whom 

§ 524(a) defined the scope of the bankruptcy court’s discharge injunction, and 

class members who remained in their homes, for whom § 524(j) defined the scope 

of the bankruptcy court’s discharge injunction.  The district court decided that 

Rushmore’s preemption/preclusion defense applied only to class members who 

remained in their homes.  In reaching this decision, the court overlooked the 

Sellerses’ allegations that Rushmore violated discharge injunctions even when it 

sent form Mortgage Statements I and II to class members who vacated their homes 

because § 524(a) provides that a bankruptcy court’s discharge order operates as an 

injunction that bars any act to collect a discharged debt as a personal liability of the 

debtor.  See 11 U.S.C. § 524(a)(2).  Accordingly, Rushmore’s argument—that it is 

not liable under the FDCPA because the only remedy for violation of a discharge 

injunction is under the Bankruptcy Code—applies to all class members.   
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Given the district court’s error, we must vacate its class certification 

decision and remand.  Our precedent establishes that a district court abuses its 

discretion when in assessing predominance it improperly categorizes a question as 

presenting a common or an individual issue.  See Brown, 817 F.3d at 1235-38.  In 

Brown, consumers purchased front-loading washing machines that were designed 

in a way that caused mildew to grow inside the machine.  Id. at 1230-31.  The 

consumers brought a putative class action against the manufacturer alleging state 

law claims for unfair competition based on the manufacturer’s failure to disclose 

the design defect.  Id. at 1231.  The district court certified a class, determining that 

common questions of law and fact predominated.  Id. at 1232.  We vacated the 

class certification order on the basis that the district court abused its discretion 

when it erroneously classified questions as presenting common, rather than 

individualized, issues.  Id. at 1236-37.  Consistent with Brown, we remand so that 

the district court may decide in the first instance whether, in light of our holding 

that the preemption/preemption defense raises a common question, common issues 

predominate.   

We caution that we express no opinion today about whether Rushmore’s 

defense is meritorious—that is, whether the Bankruptcy Code actually precludes or 

displaces any remedy available under the FDCPA and FCCPA.  We have not 

previously addressed this question, which has split the circuits.  Compare Walls v. 
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Wells Fargo Bank, N.A., 276 F.3d 502, 511 (9th Cir. 2002) (“Because [the 

debtor’s] remedy for violation of § 524 no matter how cast lies in the Bankruptcy 

Code, her simultaneous FDCPA claim is precluded.”), with Garfield v. Ocwen 

Loan Servicing, LLC, 811 F.3d 86, 91 (2d Cir. 2016) (“[W]e conclude that the 

Bankruptcy Code does not broadly repeal the FDCPA for purposes of FDCPA 

claims based on conduct that would constitute alleged violations of the discharge 

injunction.”), and Randolph, 368 F.3d at 732-33 (holding that the Bankruptcy 

Code “cannot be deemed to have repealed or curtailed [the FDCPA] by 

implication”).  Our decision today is limited to the conclusion that this defense 

raises questions common to all class members.  

We note the existence of a separate issue in this case:  whether Rushmore 

actually violated the discharge injunction when it sent the statements.  We cannot 

say that the district court erred in classifying this question as an individual issue 

because the district court would have to apply different legal criteria to determine 

whether Rushmore violated the discharge injunction depending on whether the 

class member had vacated or remained in her home.  If a class member vacated her 

home, the district court would look to § 524(a) to determine whether Rushmore’s 

act of sending a mortgage statement violated the discharge injunction.  But if a 

class member remained in her home, the district court would look to § 524(j) to 
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answer the same question.7  In assessing predominance on remand, the district 

court will need to consider the Sellerses’ contention that even though the legal 

standards under § 524(a) and 524(j) are different, common questions predominate 

because the district court would use the exact same evidence—form Mortgage 

Statement I and form Mortgage Statement II—to determine for each group whether 

Rushmore violated the discharge injunction.  If the Sellerses are correct, this may 

suggest that common questions predominate.  See Klay, 382 F.3d at 1255 

(explaining that if “the addition of more plaintiffs leaves the quantum of evidence 

introduced by the plaintiffs as a whole relatively undisturbed, then common issues 

are likely to predominate”).8  

 
7 In an alternative argument, the Sellerses contend that this question presents a common 

issue because our prior precedent prohibits a debtor from remaining in her home and making 
payments in lieu of foreclosure.  See In re Taylor, 3 F.3d 1512, 1516 (11th Cir. 1993) (explaining 
that “[n]othing in the plain language of [the Bankruptcy Code] provides a debtor with an option 
to retain the property and to continue to make payments”).  The Sellerses argue that because 
under Taylor no class member was permitted to remain in her home and make monthly 
payments, Rushmore could not rely on § 524(j) and seek payments in lieu of foreclosure from 
any class member. But Taylor was decided before Congress amended the Bankruptcy Code to 
add § 524(j), which expressly contemplates that a debtor could stay in her principal residence 
and avoid foreclosure by making periodic payments on the mortgage.  See Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005, Pub. L. No. 109-8, tit. II, § 202, 119 Stat. 23, 
43 (2005).  Given the addition of § 524(j), we are no longer bound by Taylor, at least with 
respect to property that is a debtor’s principal residence.  See Sassy Doll Creations, Inc. v. 
Watkins Motor Lines, Inc., 331 F.3d 834, 840 (11th Cir. 2003) (recognizing that we are not 
bound by the prior precedent rule when there is a “clear change in the law by Congress” (internal 
quotation marks omitted)).   

8 Rushmore urges us to affirm the district court’s denial of class certification on the 
alternative grounds that the typicality and ascertainability requirements for class certification are 
not satisfied.  But the district court addressed only predominance and did not pass on these other 
class-certification requirements.  Given the district court’s broad discretion in deciding whether 
to certify a class, the appropriate course is to allow the district court an opportunity to address 
these issues in the first instance.  See Smith v. Casey, 741 F.3d 1236, 1243 n.7 (11th Cir. 2014) 
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C. The District Court Also Abused Its Discretion in Its Class Certification 
Analysis Regarding the FCCPA Claim.  
 
We now turn to whether the district court abused its discretion when it 

denied class certification with respect to the FCCPA claim.  To establish that 

Rushmore violated the FCCPA, the Sellerses must prove that Rushmore attempted 

to enforce a debt that it knew was not legitimate.  See Fla. Stat. § 559.72(9).  Just 

as with the FDCPA claim, each class member’s FCCPA claim is premised on the 

allegation that the mortgage debt was not legitimate because the bankruptcy court 

had discharged the debtor’s personal liability.  Rushmore raised the same defense 

that each class member’s FCCPA claim was preempted or precluded by the 

Bankruptcy Code.  For the same reasons we discussed in the previous section, we 

conclude that the district court abused its discretion in categorizing this defense as 

raising an individualized, as opposed to common, issue.  We likewise vacate the 

district court’s order denying class certification on the FCCPA claim.   

On remand, the district court may consider whether any other elements or 

defenses related to the FCCPA claim raise individualized questions, including 

whether Rushmore had actual knowledge that the debts were not legitimate.  See 

Fla. Stat. § 559.72(9).  “In contrast to the FDCPA, Section 559.72(9) of the 

 
(“With respect to a decision we would review only for an abuse of discretion, we generally 
decline to substitute our judgment about the matter when the district court has not yet decided it 
and leave the decision for the district court to make in the first instance.”). 
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FCCPA requires a plaintiff to demonstrate that the debt collector defendant 

possessed actual knowledge that the threatened means of enforcing the debt was 

unavailable.”  LeBlanc v. Unifund CCR Partners, 601 F.3d 1185, 1192 n.12 (11th 

Cir. 2010).  If the district court concludes that the question of actual knowledge 

requires an individualized inquiry,9 this conclusion may factor into its analysis of 

whether common questions predominate. 

V. CONCLUSION 

We vacate the district court’s order denying class certification so that the 

district court may reconsider whether common questions of law or fact 

predominate given that the question of whether the “Bankruptcy Code precluded 

and/or preempted the FDCPA and FCCPA” raises a common, rather than an 

individualized, legal issue.   

VACATED AND REMANDED. 

  

 
9 We do not mean to suggest that the district court on remand must conclude that this 

question presents an individualized inquiry.  See Belcher v. Ocwen Loan Servicing, LLC, No. 
8:16-cv-690, 2018 WL 1701963, at *13 (M.D. Fla. Mar. 9, 2018) (explaining that a consent 
judgment entered into by loan servicer could establish actual knowledge for all potential class 
members).  But it appears that the Sellerses have not yet identified a mechanism for determining 
actual knowledge on a classwide basis. 
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EXHIBIT A 
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EXHIBIT B 
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THAPAR, Circuit Judge, concurring: 

I join Judge Pryor’s thoughtful opinion on the understanding that it decides a 

narrow issue.  The district court held that the proposed class failed Rule 23(b)(3)’s 

predominance requirement because it reasoned that the preclusion and preemption 

defenses raised an individual (rather than common) question about the class.  But as 

the majority opinion explains, these defenses could apply to class members who 

remained in their homes as well as to class members who left their homes.  Cf. Walls 

v. Wells Fargo Bank, N.A., 276 F.3d 502, 510–11 (9th Cir. 2002); Pertuso v. Ford 

Motor Credit Co., 233 F.3d 417, 425–26 (6th Cir. 2000).  So these defenses do raise 

a common question about the class.   

Of course, the parties have thoroughly briefed the predominance question on 

appeal.  So it might seem tempting for us to resolve the broader issue here and now.  

(Particularly given the many other individual questions apparently raised by the 

class.)  But Rule 23 vests the district court—not this court—with broad discretion 

over the certification decision.  See Califano v. Yamasaki, 442 U.S. 682, 703 (1979).  

And we may not substitute our judgment simply out of a desire to promote judicial 

economy.  See McKusick v. City of Melbourne, 96 F.3d 478, 489 n.7 (11th Cir. 1996).  

Instead, as the majority opinion rightly notes, the district court should have the 

chance to address the issue in first instance. 
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IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 17-11500  
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D.C. Docket No. 5:15-cv-02325-AKK 

 

SHEENA YARBROUGH,  
 
                                                     Plaintiff-Appellant, 

versus 
 
DECATUR HOUSING AUTHORITY, 
 
                                                    Defendant-Appellee. 

________________________ 
 

Appeal from the United States District Court 
for the Northern District of Alabama 

_______________________ 
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Before WILLIAM PRYOR and MARTIN, Circuit Judges, and VRATIL,* District 
Judge. 

WILLIAM PRYOR, Circuit Judge:  

 
             * Honorable Kathryn H. Vratil, United States District Judge for the District of Kansas, 
sitting by designation.  
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This appeal requires us to decide whether, under the Due Process Clause of 

the Fourteenth Amendment, some evidence supported the decision of the Decatur 

Housing Authority to terminate Shenna Yarbrough’s housing voucher issued under 

Section 8 of the Housing Act of 1937, 42 U.S.C. § 1437f. The Authority 

terminated her voucher because she had “violated her agreement with the 

Authority and her lease by engaging in drug-related criminal activity.” Yarbrough 

filed a complaint against the Authority, id. § 1983, that the termination violated 

both a federal regulation providing that “[f]actual determinations” in a voucher-

termination hearing “shall be based on a preponderance of the evidence,” 24 

C.F.R. § 982.555(e)(6), and the constitutional right to due process of law. The 

district court granted summary judgment to the Authority. A panel of this Court 

reversed because the indictments and arrest records presented at the hearing failed 

to establish that Yarbrough engaged in drug-related criminal activity under the 

preponderance standard, but we later vacated that decision and reheard that issue 

en banc. Yarbrough v. Decatur Hous. Auth. (Yarbrough I), 905 F.3d 1222, 1226 

(11th Cir. 2018), rev’d en banc, 931 F.3d 1322 (11th Cir. 2019). The en banc court 

overruled our earlier precedent, Basco v. Machin, 514 F.3d 1177 (11th Cir. 2008), 

which underpinned the panel’s decision, but it left it to the panel on remand to 

address Yarbrough’s remaining due process arguments. We now affirm the 

summary judgment in favor of the Authority. 
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I. BACKGROUND 

Sheena Yarbrough was a qualified participant in the Section 8 Housing 

Assistance program operated by the Decatur Housing Authority under the 

administration of the Department of Housing and Urban Development. The Section 

8 program provides low-income families assistance with rental payments. 42 

U.S.C. § 1437f(a). Public housing authorities have the power to terminate 

assistance under Section 8 if any member of a participating family engages in 

drug-related criminal activity. 24 C.F.R. § 982.551(l); see also id. 

§ 982.553(b)(1)(iii). The regulatory requirement to refrain from drug-related 

criminal activity was incorporated into the terms of Yarbrough’s agreement with 

the Authority. To obtain housing benefits, she signed a document issued by the 

Department of Housing and Urban Development entitled “Obligations of the 

Participating [F]amily,” which provided that “members of the family may not 

engage in drug-related criminal activity.”  

In September 2012, Yarbrough was arrested for selling Xanax and Lortab to 

an undercover police informant. On learning of her arrest, the Authority notified 

Yarbrough that it intended to terminate her program assistance. At Yarbrough’s 

request, the Authority conducted a hearing at which a hearing officer found that 

Yarbrough had engaged in drug-related criminal activity and upheld the decision. 
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But based on legal advice, the Authority decided to postpone the termination of 

Yarbrough’s housing assistance “until a court date or decision was rendered.”  

On April 11, 2013, a grand jury for the Circuit Court of Limestone County, 

Alabama, indicted Yarbrough on two felony counts of unlawful distribution of a 

controlled substance. On October 8, 2015, with the charges still pending, the 

Authority sent Yarbrough a second notice of its intent to terminate her benefits. At 

Yarbrough’s request, the Authority conducted a second informal hearing on 

November 10, 2015. Yarbrough attended the hearing and was represented by 

counsel. Her caseworker, Kenyetta Gray, attended the hearing and presented 

testimony and evidence on behalf of the Authority.  

At the hearing, Gray presented the indictments and arrest records and 

testified that they established that Yarbrough had sold Xanax and Lortab to an 

undercover police informant. Gray also testified that the charges were still pending. 

Yarbrough testified and admitted the arrests. She did not deny that she had sold 

prescription medications to the undercover informant or otherwise dispute the 

factual basis of the charges. Instead, she asserted that the charges would be 

dismissed upon payment of court costs. Yarbrough also argued that the Authority 

had agreed to wait for the outcome of the criminal proceedings before terminating 

her benefits.  
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The hearing officer issued a written decision that Yarbrough “violated her 

agreement with the Authority and her lease by engaging in drug-related criminal 

activity.” The decision explained that the evidence of Yarbrough’s arrest and 

indictments was sufficient to establish that Yarbrough engaged in drug-related 

criminal activity. The hearing officer acknowledged that Yarbrough had presented 

“credible evidence that the cases will be dismissed on payment of court costs.” But 

he determined that because the charges remained pending and the indictments were 

issued “by a duly impaneled grand jury,” the evidence was sufficient to establish 

“that more likely than not, i.e. by a preponderance of the evidence, Ms. Yarbrough 

engaged in drug related criminal activity in violation of the terms of her agreement 

with the Authority.”  

Yarbrough filed a complaint against the Authority, see 42 U.S.C. § 1983, in 

which she alleged that the Authority violated the regulation requiring a decision 

based on a preponderance of the evidence, 24 C.F.R. § 982.555(e)(6), and the Due 

Process Clause of the Fourteenth Amendment by basing its termination decision on 

insufficient evidence and by relying exclusively on hearsay. After discovery, the 

district court granted summary judgment in favor of the Authority on the grounds 

that the indictments established that Yarbrough engaged in drug-related criminal 

activity under a preponderance-of-the-evidence standard and that relying on the 

indictments comported with due process.  
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A panel of this Court reversed and ruled “that the evidence before the 

hearing officer was legally insufficient to sustain the Authority’s decision to 

terminate Yarbrough’s Section 8 voucher under the preponderance standard in the 

applicable regulation, 24 C.F.R. § 982.555(e)(6).” Yarbrough I, 905 F.3d at 1226. 

To reach this conclusion, the panel relied on our decision in Basco, where we 

assumed that compliance with that regulation is enforceable in a suit brought by a 

private party under section 1983 and held that in a proceeding to terminate Section 

8 benefits, a public housing agency “has the burden of persuasion and must 

initially present sufficient evidence to establish a prima facie case” that the 

recipient committed an act that licenses termination of his voucher under the 

standard of proof imposed by the regulation. 514 F.3d at 1182. The panel 

concluded that Basco mandated reversal of the summary judgment because a grand 

jury determination “that the evidence against Yarbrough was sufficient to support a 

reasonable belief in guilt” under the probable-cause standard applicable to grand 

jury proceedings “cannot in itself prove that she more likely than not committed 

the charged offenses, any more than an indictment for a criminal offense can 

conclusively prove liability for a civil offense with the same elements.” Yarbrough 

I, 905 F.3d at 1225–26. The panel did not address Yarbrough’s due process 

arguments. Id. at 1225. A separate concurring opinion suggested that Basco was 

wrong and should be overruled en banc. Id. at 1226–31 (W. Pryor, J., concurring). 
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The en banc court vacated the panel opinion, granted rehearing, and held 

that the regulation creating a preponderance standard for voucher termination 

proceedings, 24 C.F.R. § 982.555(e)(6), is not enforceable through section 1983, 

and it overruled that part of our decision in Basco to the contrary. Yarbrough v. 

Decatur Hous. Auth., 931 F.3d 1322, 1327 (11th Cir. 2019) (en banc). Before the 

en banc court, Yarbrough contended that even if the regulatory standard of proof is 

not enforceable through section 1983, the termination decision violated the Due 

Process Clause of the Fourteenth Amendment. She argued that due process 

requires that voucher-termination decisions be based on at least “some evidence,” 

and the Authority’s decision did not satisfy this standard. And she argued that due 

process prohibits a housing authority from basing a termination decision 

exclusively on uncorroborated hearsay. The en banc court declined to address these 

arguments and left them to the panel to resolve on remand. Id. 

II. STANDARD OF REVIEW 

We review a “summary judgment de novo, applying the same legal 

standards used by the district court.” Galvez v. Bruce, 552 F.3d 1238, 1241 (11th 

Cir. 2008).  

III. DISCUSSION 

A claim under section 1983 asserting a “denial of procedural due process 

requires proof of three elements: (1) a deprivation of a constitutionally-protected 
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liberty or property interest; (2) state action; and (3) constitutionally-inadequate 

process.” Grayden v. Rhodes, 345 F.3d 1225, 1232 (11th Cir. 2003). The parties 

agree that Yarbrough had a protected property interest in the continued receipt of 

housing benefits and that the termination of her voucher qualified as state action, 

so we will assume those elements of the claim are satisfied for purposes of this 

decision. See Foxy Lady, Inc. v. City of Atlanta, 347 F.3d 1232, 1236 (11th Cir. 

2003) (declining to address the first two elements of a procedural due process 

claim because they were undisputed). 

We agree with Yarbrough that the Due Process Clause mandates some 

evidentiary support for voucher-termination decisions. Procedural due process 

ordinarily requires decisions that would deprive a person of a liberty or property 

interest to be based on a modicum of evidence. See, e.g., Superintendent, Mass. 

Corr. Inst., Walpole v. Hill, 472 U.S. 445, 447 (1985) (holding that “where good 

time credits” earned by prisoners “constitute a protected liberty interest, a decision 

to revoke such credits must be supported by some evidence”); Douglas v. Buder, 

412 U.S. 430, 432 (1973) (holding that a finding that a person violated the 

conditions of his probation “was so totally devoid of evidentiary support as to be 

invalid under the Due Process Clause”); Schware v. Bd. of Bar Exam’rs, 353 U.S. 

232, 239 (1957) (holding that a state cannot exclude a person from the practice of 

law based on failure to satisfy its standards of qualification “when there is no basis 
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for their finding that he fails to meet these standards”); United States ex rel. 

Vajtauer v. Comm’r of Immigration, 273 U.S. 103, 106 (1927) (holding that a 

deportation order violates due process if it was not “supported by any evidence”). 

The rationale for this rule is that “a decision without basis in fact would tend to 

indicate that the procedures, no matter how scrupulously followed, had been a 

mockery of their intended purpose—rational decisionmaking.” Holley v. Seminole 

Cty. Sch. Dist., 755 F.2d 1492, 1499 (11th Cir. 1985). In our view, a decision to 

terminate a Section 8 voucher that was founded on no evidence would be just as 

much of a farce as a decision to revoke good time credits, Hill, 472 U.S. at 447, or 

to exclude a person from the practice of the law, Schware, 353 U.S. at 239, that 

was devoid of any evidentiary support. Assuming that a voucher recipient has a 

property interest in the continued receipt of benefits, we conclude that a voucher-

termination decision must be supported by some evidence. 

Nevertheless, this requirement does not mandate a robust substantive 

evaluation of the sufficiency of the evidence supporting an administrative 

determination. Indeed, if it did, it would conflict with an extensive body of caselaw 

affirming that “[t]he Fourteenth Amendment does not guarantee that all decisions 

by state officials will be correct.” Lavine v. Milne, 424 U.S. 577, 587 (1976); see 

also Martinez v. California, 444 U.S. 277, 284 n.9 (1980) (“[E]ven if a state 

decision does deprive an individual of life or property, and even if that decision is 
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erroneous, it does not necessarily follow that the decision violated that individual’s 

right to due process.”); Bishop v. Wood, 426 U.S. 341, 350 (1976) (“The Due 

Process Clause . . . is not a guarantee against incorrect or ill-advised 

. . . decisions.”); Vajtauer, 273 U.S. at 106 (holding that “a want of due process is 

not established by showing merely that the decision is erroneous”). As the 

Supreme Court has explained, “the very nature of the due process inquiry indicates 

that the fundamental fairness of a particular procedure does not turn on the result 

obtained in any individual case.” Walters v. Nat’l Ass’n of Radiation Survivors, 

473 U.S. 305, 321 (1985). So the precedents holding that procedural due process 

prohibits decisions predicated on no evidence must not be understood to license 

review of the correctness of an agency decision. 

Instead, these precedents establish only that a procedure that permits 

decisions founded on no evidence violates the Due Process Clauses. See Hill, 472 

U.S. at 447 (requiring only “some evidence”); Douglas, 412 U.S. at 432 (holding 

that a due process violation occurred because the record was “totally devoid of 

evidentiary support”); Schware, 353 U.S. at 239 (violation occurred because there 

was “no basis” for the challenged finding); Vajtauer, 273 U.S. at 106 (violation 

occurs if decision is not “supported by any evidence”). As the Supreme Court 

explained in Hill, the form of minimal evidentiary review mandated in some 

contexts by procedural due process requires only “some evidence” that “supports 
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the decision” in question. 472 U.S. at 455. “This standard is met if ‘there was some 

evidence from which the conclusion of the administrative tribunal could be 

deduced . . . .’” Id. (quoting Vajtauer, 273 U.S. at 106). “Ascertaining whether this 

standard is satisfied does not require examination of the entire record, independent 

assessment of the credibility of witnesses, or weighing of the evidence. Instead, the 

relevant question is whether there is any evidence in the record that could support 

the conclusion reached . . . .” Id. at 455–56. The decision need only “have some 

basis in fact.” Id. at 456. 

The decision to terminate Yarbrough’s voucher satisfies this standard. The 

Authority’s decision was based on testimony from Gray, two grand jury 

indictments, arrest records, and testimony from Yarbrough herself. As noted, 

Yarbrough admitted the arrests and did not deny that she had sold prescription 

medications to an undercover informant or otherwise dispute the factual basis of 

the charges. This evidence supported the conclusion reached by the Authority, id. 

at 455–56, namely, that Yarbrough had engaged in drug-related criminal activity. 

Yarbrough responds that the “some evidence” standard mandates a more 

searching form of review, akin to that prescribed by the “substantial evidence” 

standard familiar from administrative law, but we disagree. Hill itself explicitly 

contrasts the “some evidence” standard of review with “the stricter test of 

‘substantial evidence,’” 472 U.S. at 449, and with good reason. Substantial 
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evidence is a standard of statutory provenance. It does not derive from the 

Constitution, but from judicial construction of the Wagner Act, 29 U.S.C. § 151 et 

seq., and was then grafted onto the Administrative Procedure Act, 5 U.S.C. § 551 

et seq., and other statutes, where it became a mainstay of judicial review of agency 

action. See Universal Camera Corp. v. NLRB, 340 U.S. 474, 477–87 (1951) 

(recounting the history of the substantial-evidence standard). The substantial-

evidence standard is also more demanding than the form of limited evidentiary 

review contemplated by procedural due process. In particular, the substantial-

evidence standard requires evidence sufficient “to justify, if the trial were to a jury, 

a refusal to direct a verdict when the conclusion sought to be drawn from it is one 

of fact for the jury.” Id. at 477 (citation and internal quotation marks omitted). 

Although this standard “differs from the ‘weight of evidence’ or ‘clearly 

erroneous’ standards frequently applied by appellate courts in their review of trial 

court determinations of fact, like them it contemplates review for correctness.” 

McDonald v. Bd. of Trs. of Univ. of Ill., 375 F. Supp. 95, 103 (N.D. Ill. 1974), aff’d 

and opinion adopted, 503 F.2d 105, 105–06 (7th Cir. 1974). And as we have 

explained, review for the correctness of an administrative determination would be 

inconsistent with the rule that procedural due process “is not a guarantee against 

incorrect or ill-advised . . . decisions.” Bishop, 426 U.S. at 350. So the substantial-

evidence standard mandates an inquiry that “probes deeper into the record than 
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does a review for fairness which is the essence of a due process inquiry.” 

McDonald, 375 F. Supp. at 103. 

Yarbrough points out that in Holley we stated that procedural due process 

mandates an inquiry into “whether the action taken is supported by substantial 

evidence,” 755 F.2d at 1496 (citation and internal quotation marks omitted), and in 

McKinney v. Pate, 20 F.3d 1550 (11th Cir. 1994) (en banc), we again said that 

procedural due process may require review to ensure “that there is ‘substantial 

evidence’” supporting an administrative determination, id. at 1558 n.13 (quoting 

Holley, 755 F.2d at 1499). But these precedents use the phrase “substantial 

evidence” to denote the “minimum quantum of evidence,” Holley, 755 F.3d at 

1499 n.5, required by the “some evidence” standard. Holley equates a decision 

unsupported by substantial evidence as one “without basis in fact,” id. at 1499, 

which is logically equivalent to Hill’s definition of a determination supported by 

“some evidence” as one with “some basis in fact,” 472 U.S. at 456. Holley also 

states that “the ‘substantial evidence test’ under the Administrative Procedure Act” 

is “closely related to the procedural due process concept,” which entails that those 

standards are not identical. 755 F.2d at 1499 (alterations adopted) (emphasis 

added) (citation and internal quotation marks omitted). McKinney does not provide 

any explanation of the meaning of the term “substantial evidence” apart from its 

references to Holley and the decision of the former Fifth Circuit in Viverette v. 
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Lurleen B. Wallace State Junior Coll., 587 F.2d 191 (5th Cir. 1979), which 

likewise did not elaborate on the meaning of the term. See id. at 193–94. In the 

light of Holley’s specification of the meaning of its use of the phrase “substantial 

evidence,” we conclude that where our precedents have used that phrase to denote 

a standard of review mandated by procedural due process, they did so with the 

evident intent of invoking the “some evidence” standard employed by the Supreme 

Court in Hill and its antecedents. They do not seek to apply the substantial-

evidence standard familiar from administrative law. 

Yarbrough also argues that Hill requires “evidence in the record that could 

support the conclusion reached,” 472 U.S. at 455–56, and the determination 

reached by the Authority was that the preponderance of the evidence established 

that she engaged in drug-related criminal activity, but we disagree. Under the Hill 

standard, the conclusion that must be supported by “some evidence” is the factual 

finding that supports the agency’s action, not its determination that the evidence 

supports that finding under a standard of proof provided by an agency regulation. 

See Hill, 472 U.S. at 457 (distinguishing the question whether “some evidence” 

supports a decision as required by procedural due process from the question 

whether the challenged “findings failed to meet evidentiary standards imposed by 

state law”). Otherwise, a party asserting that a decision violated due process 

because it was not based on evidence could effectively bootstrap his way into 
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holding the agency liable for failing to issue a decision supported by evidence 

sufficient under the standard of proof applicable to its proceedings by statute or 

regulation.  

As we have explained, no procedural due process violation follows from an 

agency’s failure to introduce evidence sufficient under the applicable standard of 

proof. Although due process may require a particular standard of proof in a certain 

kind of proceeding, see, e.g., Santosky v. Kramer, 455 U.S. 745, 747–48 (1982) 

(holding that “[b]efore a State may sever . . . the rights of parents in their natural 

child, due process requires that the State support its allegations by at least clear and 

convincing evidence”), the Due Process Clauses do not forbid garden-variety 

errors in applying standards of proof, regardless of the legal source of those 

standards. As a result, we conclude that the decision to terminate Yarbrough’s 

voucher easily passes muster under the “some evidence” standard. 

Yarbrough argues that procedural due process prohibits a housing authority 

from rendering a termination decision based solely on unreliable and non-probative 

hearsay, but we need not reach that issue. Nor must we decide whether procedural 

due process requires some assessment of the reliability and probative value of 

hearsay evidence. Yarbrough’s indictments and arrest records, especially in the 

light of her own testimony, bear sufficient indicia of reliability and are adequately 

probative to constitute “some evidence” in support of the Authority’s decision. 
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Yarbrough admitted the arrests, acknowledged the pending drug charges, and did 

not deny the underlying drug sales. Yarbrough’s testimony supported the reliability 

of the hearsay evidence offered against her. 

IV. CONCLUSION 

We AFFIRM the summary judgment in favor of the Authority. 
  

Case: 17-11500     Date Filed: 10/29/2019     Page: 16 of 20 



17 

MARTIN, Circuit Judge, concurring: 

The Majority Opinion properly recites that the Decatur Housing Authority 

did put forth some evidence in Sheena Yarbrough’s case to support its decision to 

terminate her Section 8 housing voucher.  I agree with the Majority, as well, that 

the evidence offered by the Authority was enough to uphold its termination 

decision under the standard set by Superintendent v. Hill, 472 U.S. 445, 105 S. Ct. 

2768 (1985).  I write separately, however, because I do not read Hill to foreclose 

the application of the “substantial evidence” standard, as apparently the Majority 

does.  I think it important as well that the due process requirements in Hill are not 

exhaustive, insofar as the Supreme Court described additional requirements in 

Wolff v. McDonnell, 418 U.S. 539, 94 S. Ct. 2963 (1974).  On these points, I 

respectfully disagree. 

While it is certainly true that “some evidence” is required to terminate 

Section 8 housing vouchers under the Due Process Clause, I believe the Majority 

Opinion goes too far when it suggests that Hill rejected the “substantial evidence” 

standard.  See Maj. Op. at 11–14.  The Majority notes that Hill “explicitly contrasts 

the ‘some evidence’ standard of review with ‘the stricter test of substantial 

evidence.’”  Id. at 11 (quoting Hill, 472 U.S. at 449, 105 S. Ct. at 2770).  True, the 

Hill Court did discuss both standards, but it observed that the question of “whether 

the Due Process Clause requires that a disciplinary board’s findings of fact be 
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reviewed under a more stringent standard” was not before it.  Hill, 472 U.S. at 

458–59, 105 S. Ct. at 2776 (Stevens, J., dissenting); see also id. at 459, 105 S. Ct. 

at 2770 (observing that the Massachusetts Supreme Judicial Court did not decide 

“whether the appropriate standard of review is ‘some evidence’ or the stricter test 

of ‘substantial evidence.’”).  I know rejection, and rejection of the substantial 

evidence standard is not what the Supreme Court did.  Nonetheless, the Majority 

Opinion undertakes to answer the open question of what is the proper standard of 

review and concludes that our precedent “invok[es] the ‘some evidence’ standard 

employed by the Supreme Court in Hill.”  Maj. Op. at 14.  I regard this conclusion 

as going beyond both Hill as well as our decision in Holley v. Seminole County 

School District, 755 F.2d 1492 (11th Cir. 1985).   

Holley was decided months before Hill, and the purpose of this Court’s 

review in Holley was merely to determine whether, in that case, there was “a 

rational basis for the deprivation of an individual’s property.”  Id. at 1499.  Holley 

said there was.  See id. at 1499–1500 (holding that the testimony of several 

witnesses “support[ed] the Board’s findings of ‘cause’ not to renew Holley’s 

contract”).  Holley did not conflate the “some evidence” and “substantial 

evidence” standards.  Id.  Neither did it reject the “substantial evidence” standard.  

Id.  My reading of Hill and Holley does not support the conclusion that the 

“substantial evidence” standard and the “some evidence” standard are one and the 
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same, or that our Court has rejected the more demanding “substantial evidence” 

standard.   

In my view, due process requires more than Hill’s “some evidence” standard 

for the voucher-termination decision.  The Majority Opinion suggests that Supreme 

Court “precedents establish only that a procedure that permits decisions founded 

on no evidence violates the Due Process Clauses.”  Maj. Op. at 10 (emphasis 

added).  But this statement overlooks the additional requirements described in 

Wolff, 418 U.S. at 563–67, 94 S. Ct. at 2978–80.  As the Supreme Court clarified, 

Hill “in no way abrogated” Wolff; rather, Hill should be considered “in addition 

to” the earlier Wolff decision.  Edwards v. Balisok, 520 U.S. 641, 648, 117 S. Ct. 

1584, 1589 (1997).  So, in addition to “some evidence,” due process in this 

voucher-termination case also requires: (1) advance “written notice of the 

charges”; and (2) “a written statement by the factfinders as to the evidence relied 

on and reasons for the disciplinary action.”  Wolff, 418 U.S. at 563–67, 94 S. Ct. at 

2978–80 (quotation marks omitted) (describing procedures extended to parolees 

facing revocation proceedings). 

I therefore concur in the Majority’s judgment that the Authority did put forth 

some evidence in to support its decision to terminate Yarbrough’s Section 8 

housing voucher, but not in the Majority Opinion’s propositions that Hill rejected 
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the “substantial evidence” standard and that the due process requirements in Hill 

are exhaustive. 
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LEWIS, J. 
 

Appellant, Rosella Wilcox, appeals the trial court’s order 
denying her motion for attorney’s fees and costs filed pursuant to 
section 768.79, Florida Statutes (2015), and Florida Rule of Civil 
Procedure 1.442, both of which address offers of judgment.  
Appellant argues that the trial court erred by interpreting the 
term “postoffer settlement” in section 768.79(6) to mean 
settlement after the time for accepting the offer expires.  For the 
reasons that follow, we agree and reverse.   

BACKGROUND 
 

Appellant filed a complaint against Jason Neville and 
Appellee, Michael Neville, for damages based on a 2015 motor 
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vehicle collision, alleging that she was struck and injured by a 
vehicle that was owned by Jason and was negligently operated by 
Appellee.  On May 2, 2017, Appellant filed a separate notice of 
serving a proposal for settlement (“PFS”) as to each defendant 
pursuant to section 768.79 and rule 1.442.  On May 17, 2017, Jason 
filed a notice of acceptance of Appellant’s proposal to resolve her 
claim against him for $60,400.  Appellant, in turn, dismissed her 
claim against Jason.  Appellee allowed the proposal for settlement 
to expire and the parties proceeded to trial.  The jury returned a 
verdict for Appellant in the amount of $126,592.33.   

Appellant moved for an award of attorney’s fees and costs 
pursuant to section 768.79 and rule 1.442.  The parties agreed that 
Appellee was entitled to set-offs for Personal Injury Protection 
(“PIP”) benefits and the settlement with Jason, and they agreed on 
the amount of the final judgment to be entered for Appellant.   
They disagreed, however, about Appellant’s entitlement to 
attorney’s fees based on their divergent interpretation of the 
phrase “postoffer settlement” in section 768.79(6).  Specifically, the 
disputed issue was whether Jason’s acceptance of Appellant’s 
proposal for settlement constituted a “postoffer settlement” that 
should be added to the net judgment under section 768.79(6).     

The trial court explained in its order on the motion that the 
net judgment was $58,865.73, which resulted from deducting the 
$60,400 settlement with Jason and the $7,326.60 PIP benefits 
from the $126,592.33 verdict.  If Jason’s settlement was added 
back to the net judgment as a “postoffer settlement,” the judgment 
obtained would be $119,265.73, which “figure would exceed 
$112,000.00, which is 25% more than the $89,600.00 PFS offered 
to [Appellee], thereby entitling [Appellant] to statutory fees and 
costs.”  The court found, however, that Jason’s settlement during 
Appellee’s thirty-day acceptance period was not a postoffer 
settlement and reasoned: 

The entire statute must be read together. The 
Florida Legislature intended every PFS to remain open 
and valid for an opposing party’s consideration a full 30 
days. Plaintiff’s position would eliminate the 30 day 
consideration period required by section 768.79(1), Fla. 
Stat. Taken literally, Plaintiff’s proposed rule would bar 
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a similarly situated Defendant from the statutory 
opportunity to evaluate a co-defendant’s decision to 
accept or reject another PFS during the same 30 day 
statutory period. 

 
Accordingly, the trial court denied Appellant’s motion for 
attorney’s fees and costs and entered a final judgment against 
Appellee in the amount of $58,865.73.  This appeal followed. 
 

ANALYSIS 
 

Our review of a trial court’s ruling on a motion for attorney’s 
fees and costs filed pursuant to section 768.79 is de novo.  Tierra 
Holdings, Ltd. v. Mercantile Bank, 78 So. 3d 558, 561 (Fla. 1st DCA 
2011).  We likewise review a trial court’s interpretation of a statute 
de novo.  Id.  The polestar of statutory interpretation is legislative 
intent, which is to be determined by first looking at the actual 
language used in the statute.  Searcy, Denney, Scarola, Barnhart 
& Shipley v. State, 209 So. 3d 1181, 1189 (Fla. 2017).  If the 
statutory language is clear and unambiguous, we may not resort 
to the rules of statutory construction and must give the statute its 
plain and obvious meaning.  Id.  We must give effect to all parts of 
the statute and avoid readings that would render a part thereof 
meaningless.  Id.  We may not construe a statute in a way that 
would extend, modify, or limit its express terms or its reasonable 
or obvious implications.  Id.  The statute’s plain meaning must 
control, unless it leads to an unreasonable result or a result that 
is clearly contrary to legislative intent.  Id.   

Section 768.79(6), Florida Statutes (2015), provides in 
pertinent part as follows: 

(b) If a plaintiff serves an offer which is not accepted by 
the defendant, and if the judgment obtained by the 
plaintiff is at least 25 percent more than the amount of 
the offer, the plaintiff shall be awarded reasonable costs, 
including investigative expenses, and attorney's fees, 
calculated in accordance with the guidelines promulgated 
by the Supreme Court, incurred from the date the offer 
was served. 
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. . . For purposes of the determination required by 
paragraph (b), the term “judgment obtained” means the 
amount of the net judgment entered, plus any postoffer 
settlement amounts by which the verdict was reduced. 

 
The purpose of section 768.79 is to encourage the settlement 

of lawsuits.  White v. Steak & Ale of Fla., Inc., 816 So. 2d 546, 550 
(Fla. 2002).  The language of section 768.79 and rule 1.442 must 
be strictly construed because they are in derogation of the common 
law rule that parties pay their own fees.  Tierra Holdings, Ltd., 78 
So. 3d at 563 (adding that because an award pursuant to the 
statute serves as a penalty, the strict construction rule must be 
applied in favor of the party against whom the penalty is imposed).  
An offer that complies with section 768.79 and rule 1.442 creates 
a “mandatory right” to collect attorney’s fees, unless the offer is 
made in bad faith.  Anderson v. Hilton Hotels Corp., 202 So. 3d 846, 
856 (Fla. 2016).  Pursuant to section 768.79(6), a party’s 
entitlement to attorney’s fees depends on the judgment obtained, 
not the jury’s verdict, and that entitlement is for “post-offer 
attorney’s fees and costs.”  White, 816 So. 2d at 550-51.  “Proposals 
for settlement are governed by the rules for interpretation of 
contracts.”  Arnold v. Audiffred, 98 So. 3d 746, 748 (Fla. 1st DCA 
2012), approved in Audiffred v. Arnold, 161 So. 3d 1274 (Fla. 2015).   

The Legislature did not define the phrase “postoffer 
settlement” or the term “postoffer” in section 768.79(6), the 
interpretation of which is at issue in this appeal.  As such, we turn 
to the dictionary definition.  See W. Fla. Reg’l Med. Ctr., Inc. v. See, 
79 So. 3d 1, 9 (Fla. 2012) (explaining that the plain meaning of the 
statute’s text may be discerned from a dictionary).  “Post” has been 
defined as “after.”  Post, BLACK’S LAW DICTIONARY (11th ed. 2019).  
The definition of “offer” is as follows:  

1. The act or an instance of presenting something for 
acceptance; specif., a statement that one is willing to do 
something for another person or to give that person 
something . . . . 

2. A promise to do or refrain from doing some 
specified thing in the future, conditioned on an act, 
forbearance, or return promise being given in exchange 
for the promise or its performance; a display of 
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willingness to enter into a contract on specified terms, 
made in a way that would lead a reasonable person to 
understand that an acceptance, having been sought, will 
result in a binding contract . . . . 

 
Offer, BLACK’S LAW DICTIONARY (11th ed. 2019); see also Arnold, 
98 So. 3d at 748 (quoting the second part of Black’s Law 
Dictionary’s definition of “offer” in the context of section 768.79); 
Settlement offer, BLACK’S LAW DICTIONARY (11th ed. 2019) 
(defining “settlement offer” as “[a]n offer by one party to settle a 
dispute amicably (usu. by paying money) to avoid or end a lawsuit 
or other legal action”).  Cf. Acceptance, BLACK’S LAW DICTIONARY 
(11th ed. 2019) (defining “acceptance” as “[a]n offeree’s assent, 
either by express act or by implication from conduct, to the terms 
of an offer in a manner authorized or requested by the offeror, so 
that a binding contract is formed”); Settlement, BLACK’S LAW 
DICTIONARY (11th ed. 2019) (defining “settlement” in part as “[a]n 
agreement ending a dispute or lawsuit”). 

 
Consequently, we find the plain meaning of “postoffer” to be 

after the offer; that is, after the act of presenting something for 
acceptance or displaying a willingness to enter into a contract on 
specified terms.  As such, we interpret “postoffer settlement” to 
mean settlement reached any time after the service of the offer.   

We are unpersuaded by Appellee’s argument that if the 
Legislature did not intend to make a distinction between an offer 
that is accepted within the thirty-day acceptance period and an 
offer that is accepted after that period, then it would have simply 
used the term “settlement” as there would have been no need to 
reference “postoffer settlement.”  The term “postoffer” is not 
superfluous—it excludes pre-offer settlements.  Had Appellant 
reached a settlement with Jason before making an offer to 
Appellee, that settlement amount would not have been included in 
calculating the judgment obtained.  While this issue is one of first 
impression, White supports our interpretation.  There,  the Florida 
Supreme Court used the term “pre-offer taxable costs” to mean 
taxable costs incurred up to the date of the offer and explained that 
section 768.79(6)—which provides for an award of costs and fees 
incurred “from the date the offer was served”—entitles a party to 
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recover its “post-offer attorney’s fees and costs.”  See White, 816 So. 
2d at 548-51. 

In finding that a co-defendant’s settlement during the thirty-
day acceptance period is not a postoffer settlement, the trial court 
reasoned that the entire statute must be read together and a 
contrary interpretation would eliminate the statutory requirement 
that every offer remain open for consideration for a full thirty days.  
Appellee makes the same argument on appeal.  However, that 
interpretation not only ignores and modifies the plain language of 
section 768.79(6) as we just discussed, but it is also based on faulty 
reasoning.  While the statute provides the offeree with thirty days 
to accept an offer, it allows the offeror to withdraw the offer any 
time before a written acceptance is filed.  § 768.79(1), (4), (5), Fla. 
Stat.; see also Fla. R. Civ. P. 1.442(e), (f)(1) (providing that a 
proposal may be withdrawn in writing before a written acceptance 
is delivered and “[a] proposal shall be deemed rejected unless 
accepted by delivery of a written notice of acceptance within 30 
days after service of the proposal”).  Rule 1.442 additionally 
provides that “[i]n any case in which the existence of a class is 
alleged, the time for acceptance of a proposal for settlement is 
extended to 30 days after the date the order granting or denying 
certification is filed.”  Fla. R. Civ. P. 1.442(f)(2).  Given such, the 
thirty-day period is not immutable and may be shortened (or 
lengthened).  Regardless, that period pertains to the acceptance of 
an offer, not to the making of an offer.  There must be “acceptance” 
of an “offer” for there to be a “settlement agreement”—these are 
not interchangeable concepts.  See, e.g., § 768.79, Fla. Stat.   

Further, interpreting “postoffer” literally to mean “after the 
offer” does not eliminate the thirty-day acceptance window.  A co-
defendant’s acceptance of an independent offer has no bearing on 
the defendant’s acceptance period.  Jason’s acceptance of 
Appellant’s offer had no effect on Appellee’s acceptance period.  
Appellant’s offer to Appellee remained open and valid until it was 
deemed rejected due to his failure to accept it within thirty days; 
during that period, he could have accepted the offer or she could 
have withdrawn it.  While a plaintiff’s settlement with a co-
defendant likely factors into a defendant’s decision on whether to 
accept an offer, it has no bearing on the options and timeframes 
available to him.   
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Thus, the clear and unambiguous language of section 
768.79(6) requires the judgment obtained to include the amount of 
any settlement by a co-defendant after the date of service of the 
offer on the defendant by which the verdict was reduced.  Here, it 
is undisputed that Appellant reached a $60,400 settlement with 
Jason after serving her offer on Appellee and the verdict was 
reduced by that amount.  Accordingly, the trial court was required 
to add the $60,400 settlement amount to the net judgment in 
calculating the judgment obtained and determining Appellant’s 
entitlement to fees.   

CONCLUSION 
 

Based upon the foregoing, we reverse the trial court’s order 
denying Appellant’s motion for attorney’s fees and costs and 
remand for further proceedings consistent with this opinion. 

REVERSED and REMANDED. 

OSTERHAUS and KELSEY, JJ., concur. 
 

_____________________________ 
 
Not final until disposition of any timely and 
authorized motion under Fla. R. App. P. 9.330 or 
9.331. 

_____________________________ 
 
 

Rebecca B. Creed and Daniel Mahfood, Creed & Gowdy, P.A., 
Jacksonville, for Appellant. 
 
Matthew C. Scarborough, Scarborough Attorneys at Law, Tampa, 
for Appellee. 
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PER CURIAM. 
 

Appellants and appellees challenge the final judgment and 
various post-verdict orders rendered by the trial court in this civil 
case. We affirm all issues raised on appeal and cross-appeal 
without further comment except one: we reverse the final 
judgment of $80,000 in nominal damages as legally excessive and 
remand with directions for the trial court to award nominal 
damages only. 
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After a three-week trial during which appellants failed to 
present admissible evidence of compensatory damages, the court 
provided the jury a verdict form allowing them to award appellants 
nominal damages, punitive damages, or both. During deliberations 
the jury presented the court with a question concerning nominal 
damages which the court answered: 

And I have your question and it is, is there a limit on the 
amount for nominal damages? And to answer that 
question, technically no, there is no limit. I would just 
read back to you the instructions which you have as to 
nominal damages. And it says, ‘If you find for a plaintiff 
on his/her slander claim, but find that no injury or 
damage has been proved, you may award nominal 
damages. Nominal damages are damages of an 
inconsequential amount which are awarded to vindicate 
a right where a wrong is established but no damages 
proved.’ 

The jury then requested a definition for the term 
“inconsequential” and the court instructed the jury: 
“‘inconsequential’ means, and I’ve come up with this, which is 
inconsequential means ‘of little or no importance or insignificant.’” 

The jury ultimately rendered a verdict of $80,000 in nominal 
damages in favor of appellants and chose not to award punitive 
damages. After the jury was dismissed, appellees filed a motion to 
reduce the award on the basis that an $80,000 award is a legally 
impermissible nominal damages award. The trial court ruled that 
the award was legally excessive, improper, and contrary to law, 
but nonetheless declined to reduce the award because the court felt 
it had misled the jury when it told them there was technically no 
cap on nominal damages. 

We share the trial court’s frustration with the current state of 
the law and the lack of a definitive cap on “nominal damages.” 
However, there is no legal basis to allow an award of $80,000 in 
nominal damages to stand. See, e.g., State, Dep’t of Corr. v. Niosi, 
583 So. 2d 441 (Fla. 4th DCA 1991). Even under federal law jury 
awards of tens of thousands of dollars in nominal damages have 
only been affirmed where there was a confusing jury instruction 
and the jury had the ability to award compensatory damages. See 
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Auwood v. Harry Brandt Booking Office Inc., 850 F.2d 884 (2d Cir. 
1988). Nonetheless, federal case law holds that a court may not 
award a legally excessive jury award of nominal damages when the 
jury was not permitted to award compensatory damages. See e.g., 
XTech, Inc. v. Hembree Consulting Servs., Inc., 183 F. Supp. 3d 
1245, 1272 (S.D. Fla. 2016) (holding that a jury award of $250,000 
in nominal damages was error as a matter of law because the jury 
was precluded from awarding compensatory damages when 
rendering the verdict). 

There is little additional guidance we can offer the trial court 
beyond that which the trial court gave the jury, instructing that 
nominal damages are inconsequential.* Accordingly, we REVERSE 
the final judgment and REMAND the case to the trial court with 
directions to reduce the award to nominal damages only, and we 
AFFIRM all other issues. 

WOLF and M.K. THOMAS, JJ., and DUNCAN, J. SCOTT, ASSOCIATE 
JUDGE, concur. 

 
_____________________________ 

 
Not final until disposition of any timely and 
authorized motion under Fla. R. App. P. 9.330 or 
9.331. 

_____________________________ 
 
 

  

                                         
* We do note that there are some older cases where courts in 

other states have found nominal damages in excess of $75 or $100 
are legally impermissible. Baden v. Sunset Fuel Co., 225 Or. 116, 
119 (1960); Gould v. Mountain States Tel. & Tel. Co., 6 Utah 2d 
187 (1957) ($75); Lucas v. Morrison, 286 S.W.2d 190 (1956) ($100); 
Moyer v. Cordell, 204 Okl. 255 (1951) ($105); People v. Giacobbi, 83 
Cal.App. 12 (1927) ($100); Broads v. Mead, 159 Cal. 765 (1911) 
($100). 
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Marsha L. Lyons of Lyons & Farrar, P.A., Tallahassee, for 
Appellants/Cross-Appellees. 
 
Michael F. Coppins and Zackery A. Scharlepp of Coppins Monroe, 
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Terry P. Hedden, Jr., appeals the denial of his motion to compel arbitration 

of a three-count declaratory judgment action filed by Z Oldco, LLC, the successor to the 

entity to which Hedden sold a business.  Because each of Z Oldco's claims arise under 

the arbitration provision contained in the Compensation Agreement, we reverse. 

In connection with the sale of his business, Hedden agreed to remain on 

as an employee for one year to assist with the transition and maintain goodwill with 

clients.  On October 1, 2012, he and Z Oldco's predecessor entered into a 

Compensation Agreement to govern the terms of that relationship.  Hedden also signed 

a Non-Compete Agreement, which restricted his ability to operate a similar business for 

two years following termination of his employment with Z Oldco's predecessor.  

The Compensation Agreement provides for the payment of a two-million-

dollar bonus (the "Exit Bonus"), to be paid out in intervals based on the success of the 

business, with the balance paid upon termination of Hedden's employment.  Payment of 

this bonus is conditioned upon Hedden's continued compliance with the Non-Compete 

Agreement. 

The Compensation Agreement contains an arbitration provision, covering 

"[a]ny dispute, controversy or claim arising out of or relating to this Agreement."  The 

Non-Compete Agreement contains a provision entitled "Governing Law, Jurisdiction and 

Venue," which provides the following: 

This Agreement shall be construed in accordance with and 
shall be governed by the laws of the State of Florida and 
venue of any action hereunder shall lie solely with the courts 
in and for Hillsborough County, Florida, to which jurisdiction 
each of the parties hereto agrees to submit for the purposes 
of any litigation involving this Agreement.  
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Hedden's employment terminated in October 2013.  On May 24, 2018, 

Hedden's attorney sent Z Oldco a letter demanding payment of the Exit Bonus due 

under the Compensation Agreement (the Demand Letter).  One month later, Z Oldco 

filed a declaratory judgment action, seeking a determination as to whether: (I) Hedden 

violated the Non-Compete Agreement; (II) the Exit Bonus is due to Hedden under the 

Compensation Agreement if he is in violation of the Non-Compete Agreement; and (III) 

whether the terms of the Compensation Agreement have been fulfilled such that 

payment of the Exit Bonus is due to Hedden.  Hedden moved to compel arbitration 

pursuant to the arbitration clause of the Compensation Agreement. 

The trial court denied the motion and concluded that Count I "related more 

closely to the Non-[C]ompete Agreement than to the Compensation Agreement, and 

thus is subject to adjudication by the court."  The trial court reasoned that because 

Counts II and III were dependent upon the resolution of Count I, it "need not decide 

whether those counts must be severed and stayed pending arbitration."  Hedden filed 

the instant appeal, claiming that all three counts are arbitrable.    

Our review of this interlocutory order denying the motion to compel 

arbitration is de novo.  See Verizon Wireless Pers. Commc'ns, LP v. Bateman, 264 So. 

3d 345, 348 (Fla. 2d DCA 2019); Woebse v. Health Care & Ret. Corp. of Am., 977 So. 

2d 630, 632 (Fla. 2d DCA 2008).  "[A] party who timely objects to arbitration should not 

be compelled to arbitrate a specific claim unless the party demanding arbitration 

establishes that the scope of the relevant arbitration clause, under an analysis favoring 

arbitration, is sufficient to encompass such a dispute."  CSE, Inc. v. Barron, 620 So. 2d 

808, 809 (Fla. 2d DCA 1993).  
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When ruling on a motion to compel arbitration, the trial court must 

consider the following: "(1) whether a valid written agreement to arbitrate exists; (2) 

whether an arbitrable issue exists; and (3) whether the right to arbitration was waived."  

Seifert v. U.S. Home Corp., 750 So. 2d 633, 636 (Fla. 1999).  Whether an arbitrable 

issue exists—the question at issue in this case—depends on whether there is a 

"significant relationship" or "nexus" between the dispute and the contract containing the 

arbitration provision.  Id. at 638 ("[E]ven in contracts containing broad arbitration 

provisions, the determination of whether a particular claim must be submitted to 

arbitration necessarily depends on the existence of some nexus between the dispute 

and the contract containing the arbitration clause.").

 Z Oldco filed a complaint for declaratory relief, a cause of action which 

requires a plaintiff to "allege a present controversy based on articulated facts which 

demonstrate a real threat of immediate injury."  Apthorp v. Detzner, 162 So. 3d 236, 240 

(Fla. 1st DCA 2015) (citing Reinish v. Clark, 765 So. 2d 197, 202 (Fla. 1st DCA 2000)).

Specifically, [the plaintiff is] required to establish that[] there 
is a bona fide, actual, present practical need for the 
declaration; that the declaration should deal with a present, 
ascertained or ascertainable state of facts or present 
controversy as to a state of facts; that some immunity, 
power, privilege or right of the complaining party is 
dependent upon the facts or the law applicable to the facts; 
that there is some person or persons who have, or 
reasonably may have an actual, present, adverse and 
antagonistic interest in the subject matter, either in fact or 
law; that the antagonistic and adverse interest are all before 
the court by proper process or class representation and that 
the relief sought is not merely the giving of legal advice by 
the courts or the answer to questions propounded from 
curiosity.

Id.  (quoting Martinez v. Scanlan, 582 So. 2d 1167, 1170 (Fla. 1991)).  
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For all counts of its declaratory judgment complaint, Z Oldco chose to rely 

on the following allegation to support its entitlement to declaratory relief: "There is a 

bona fide, actual, and present dispute between the parties, as stated in the May 24, 

2018[,] correspondence of Hedden's counsel, which is attached as Exhibit C [the 

Demand Letter]."  The Demand Letter leaves no question about what that dispute is: 

Under the "Compensation Agreement," Hedden is entitled to receive an "Exit Bonus," 

but, "[n]otwithstanding the terms of the [Compensation] Agreement, none of the Exit 

Bonus has been paid . . . ."

Z Oldco presumably chose to rely on Hedden's Demand Letter for a good 

reason:  It is what this case is about.  It is a dispute about an employment agreement in 

which one party thinks he ought to get paid something the other party thinks he ought 

not.  The employment agreement includes, unsurprisingly, an arrangement regarding 

the rate, method, and timing of financial compensation for the employee's labor, 

memorialized in the Compensation Agreement.  And the employment agreement 

includes an arrangement not uncommon to formalized employment agreements:  a 

commitment not to compete with the employer, memorialized in the Non-Compete 

Agreement.  Payment in the Compensation Agreement is made explicitly contingent on, 

among other things, adherence to the Non-Compete Agreement.  

The Compensation Agreement specifically references the concurrently 

executed Non-Compete Agreement and provides that the Compensation Agreement 

shall "constitute adequate consideration for execution" of the Non-Compete Agreement.  

Yet, this court need not make a determination as to whether the Compensation 

Agreement and Non-Compete Agreement actually comprise one employment 
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agreement.  Nor does this court need to address the possibility that the Compensation 

Agreement's express reference to the Non-Compete Agreement gives rise to 

arbitrability of disputes concerning the latter.  See, e.g., Phoenix Motor Co. v. Desert 

Diamond Players Club, Inc., 144 So. 3d 694, 698 (Fla. 4th DCA 2014); Lowe v. Nissan 

of Brandon, Inc., 235 So. 3d 1021, 1026 (Fla. 2d DCA 2018), review dismissed, SC18-

207, 2019 WL 446572 (Fla. Feb. 5, 2019).  Z Oldco did not seek to enjoin Hedden from 

further violation of the Non-Compete Agreement or to obtain damages for prior 

violations—relief that, if sought, might have necessitated such considerations.  

Instead, Z Oldco sought a declaration of past violations of the Non-

Compete Agreement to resolve a dispute regarding payment under the Compensation 

Agreement.  Thus, even assuming the Non-Compete Agreement is a wholly separate 

contract, the "controversy" that Z Oldco claims not to be covered by the broad 

arbitration provision in the Compensation Agreement is still about the Compensation 

Agreement.  All counts of the complaint are expressly intended to resolve a dispute 

regarding compensation under the Compensation Agreement pursuant to the general 

allegation—incorporated by reference into each count—invoking the Demand Letter as 

a bona fide dispute of the parties.  Cf. Seifert, 750 So. 2d at 642 ("None of the 

allegations assert that [the defendant's] duties or obligations arose from or were 

governed by the contract.").  

It does not matter that a specific allegation of Count I also states that 

"there is currently a bona fide dispute between the parties as to whether Hedden's 

conduct . . . constitutes a violation of the Non[-C]ompete Agreement."  The general 

allegations include a simple explanation of why the Compensation Agreement has a 
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nexus to every count:  "Pursuant to the terms of the Compensation Agreement, Hedden 

is only entitled to compensation after terminating his employment if he complies with the 

Non[-C]ompete Agreement."  Z Oldco's entire declaratory judgment action, premised as 

it is on a dispute articulated in the Demand letter, is a "dispute" "arising out of or relating 

to" the Compensation Agreement, and each count of that action is a "claim" "arising out 

of or relating to" the Compensation Agreement.  

It is true that "the mere fact that the dispute would not have arisen but for 

the existence of the contract and consequent relationship between the parties is 

insufficient by itself to transform a dispute into one 'arising out of or relating to' the 

agreement."  Id. at 638 (finding that a wrongful death action against a construction 

company with which the homeowner had entered into a purchase and sale agreement 

did not arise out of or relate to that agreement).  Yet, there is much more than but-for 

causation between the Compensation Agreement and the cause of action brought by Z 

Oldco; there is a nexus that is not attenuated at all by the fact that the complaint also 

seeks declaratory relief relating to the Non-Compete Agreement.  The Compensation 

Agreement bears a "significant relationship" to the action as a whole and to each of its 

counts.  Cf. id. at 642 ("[T]he dispute does not create a 'significant relationship' to the 

contract because none of the allegations in the complaint refer to or mention the sales 

agreement . . . .").  Indeed, it is the stated raison d'etre of the entire complaint:  Because 

Hedden sent a letter demanding payment of compensation, entitlement to which is 

disputed by the parties, we are in need of a declaration not only as to whether Hedden 

fulfilled the terms of the Compensation Agreement but also whether he violated the 
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Non-Compete Agreement, compliance with which is an articulated requirement for 

payment under the Compensation Agreement. 

Z Oldco also claims that disputes related to the Non-Compete Agreement 

cannot be resolved through arbitration because the Non-Compete Agreement contains 

a venue clause that is irreconcilable with the arbitration clause in the Compensation 

Agreement.  But the arbitration and venue clauses do not conflict.  The former 

designates the procedure for resolving disputes—arbitration—and the latter designates 

the venue of litigation should any become necessary—circuit court in Hillsborough 

County.  

The venue clause in the Non-Compete Agreement dictates the forum in 

the event that a party chooses to litigate a dispute involving the Non-Compete 

Agreement.  The clause only governs the "venue of any action hereunder" and the 

"jurisdiction . . . for the purposes of any litigation involving this [Compensation] 

Agreement."  It does not mandate that all disputes must be heard by "the courts in and 

for Hillsborough County, Florida."  The provision applies if the parties litigate; it does not 

provide that the parties must litigate all disputes involving the Non-Compete Agreement.  

Cf. Fischer v. Rodriguez-Capriles, 472 So. 2d 1315, 1316 (Fla. 3d DCA 1985) ("[T]he 

bare provision in a contract—'Arbitration to be held in Miami, Florida'—without more, did 

not obligate the parties to arbitrate any dispute arising out of the agreement, but was a 

choice of the place for arbitration in the event of an agreement to arbitrate.").1  

1Moreover, the use of the terms "litigation" and "action," as opposed to 
"dispute," "controversy," or "claim," suggests that this provision applies if the parties 
litigate, not that litigation is required.  The use of the former words do not suggest that 
the parties intended to carve out an exception to the broad arbitration provision in the 
Compensation Agreement.  See Alternative Dispute Resolution, Black's Law Dictionary 
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The arbitration provision, in contrast, is broad, requiring arbitration of 

"[a]ny dispute, controversy or claim arising out of or relating to" the Compensation 

Agreement.  See O'Keefe Architects, Inc. v. CED Const. Partners, Ltd., 944 So. 2d 181, 

188 (Fla. 2006) ("In this case, the parties agreed to a broad provision that requires 

arbitration of '[c]laims, disputes, and other matters . . . arising out of or relating to' the 

contract."); see also Citigroup, Inc. v. Boles, 914 So. 2d 23, 25 (Fla. 4th DCA 2005) 

("[N]arrow clauses often use the language 'arising under,' and broader clauses use 

wording such as 'arising out of or relating to' in specifying covered disputes.").  Even 

parties who wish to arbitrate any disputes arising from or relating to a contract might still 

find it prudent to designate in what court to bring any litigation that might become 

necessary—for example, litigation regarding arbitrability.

Both provisions can be given effect without offending the other.  While the 

language of the venue clause indicates that venue would lie exclusively in Hillsborough 

County in the event that a party filed suit under the Non-Compete Agreement, nothing 

suggests that litigation in Hillsborough County courts was to be the exclusive means for 

the resolution of all disputes concerning that Agreement.  The venue clause can and 

should be read together with the arbitration clause, the latter of which applies to Z 

Oldco's cause of action by virtue of the language of the parties' agreements and the 

allegations of Z Oldco's complaint.

Accordingly, we reverse the order denying the motion to arbitrate and 

remand with directions to refer each of the declaratory judgment claims to arbitration.  

(10th ed. 2014) ("Any procedure for settling a dispute by means other than litigation, as 
by arbitration or mediation."  (emphasis added)); Action, Black's Law Dictionary (10th 
ed. 2014) ("A civil or criminal judicial proceeding." (emphasis added)).
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See Austin Commercial, L.P. v. L.M.C.C. Specialty Contractors, Inc., 268 So. 3d 215, 

221 (Fla. 2d DCA 2019).

Reversed and remanded with instructions. 

SALARIO, J., and CASE, JAMES, ASSOCIATE JUDGE, Concur.
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 HENDON, J. 
 
 Port Royal Property, LLC (“Plaintiff”), appeals from a non-final order 

granting the defendants’, Woodson Electric Solutions, Inc., et al. (collectively, 

“Defendants”), amended motion to transfer venue from Miami-Dade County to 

Collier County pursuant to section 47.122, Florida Statutes (2019) (“amended 

motion to transfer venue”).  For the reasons that follow, we reverse the order under 

review and remand for further proceedings.  

I.  Facts and Procedural History 

 This is the Plaintiff’s and the Defendants’ second time before this Court.  

See Woodson Elec. Sols., Inc. v. Port Royal Prop., LLC, 271 So. 3d 111 (Fla. 3d 

DCA 2019) (“Woodson Electric I”).  As stated in Woodson Electric I, the Plaintiff 

filed suit against the Defendants in Miami-Dade County, stemming from the 

design, installation, and implementation of audiovisual and internet systems in a 

house owned by the Plaintiff in Naples, Collier County, Florida.  Id. at 113.  The 

Defendants moved to dismiss for improper venue and/or to transfer the action from 

Miami-Dade County to Collier County under section 47.011, Florida Statutes 

(2018)1 (“motion to dismiss”).  Id.  In response to the motion to dismiss, the 

                                           
1 Section 47.011 provides as follows: 

Where actions may be begun.—Actions shall be brought only in the 
county where the defendant resides, where the cause of action 
accrued, or where the property in litigation is located. This section 
shall not apply to actions against nonresidents. 
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Plaintiff filed an affidavit, which provides that the Defendants made 

misrepresentations that induced the Plaintiff to enter into a contract executed by 

the Plaintiff in Miami.  Id.  Following a hearing, the trial court entered a non-final 

order denying the Defendants’ motion to dismiss, and the Defendants filed the non-

final appeal in Woodson Electric I.  Id.  Based on this Court’s determination that 

the causes of action based on the Defendants’ alleged misrepresentations accrued 

in Miami, we affirmed the trial court’s non-final order denying the Defendants’ 

motion to dismiss.  Id. at 114-15.  

 Following this Court’s affirmance, the Defendants filed the amended motion 

to transfer venue from Miami-Dade County to Collier County pursuant to section 

47.122, which provides:  “For the convenience of the parties or witnesses or in the 

interest of justice, any court of record may transfer any civil action to any other 

court of record in which it might have been brought.”  In their amended motion to 

transfer venue, the Defendants argued that transferring the action from Miami-

Dade County to Collier County was warranted pursuant “to the required analysis 

under Kinney System, Inc. v. Continental Insurance Co., 674 So. 2d 86 (Fla. 

1996).”  In making this argument, the Defendants relied on this Court’s opinion in 

Westchester Fire Insurance Co. v. Fireman’s Fund Insurance Co., 673 So. 2d 958 

(Fla. 3d DCA 1996), which was issued a few months after the Florida Supreme 

Court issued Kinney.   
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At the hearing on the amended motion to transfer venue, the Defendants 

argued that the trial court was required to conduct the following four-part analysis 

set forth in Kinney:  

[1] As a prerequisite, the court must establish whether an adequate 
alternative forum exists which possesses jurisdiction over the whole 
case. [2] Next, the trial judge must consider all relevant factors of 
private interest, weighing in the balance a strong presumption against 
disturbing plaintiffs’ initial forum choice. [3] If the trial judge finds 
this balance of private interests in equipoise or near equipoise, he 
must then determine whether or not factors of public interest tip the 
balance in favor of a trial in [another] forum. [4] If he decides that the 
balance favors such a . . . forum, the trial judge must finally ensure 
that plaintiffs can reinstate their suit in the alternative forum without 
undue inconvenience or prejudice. 
 

Id. at 90 (quoting Pain v. United Techs. Corp., 637 F.2d 775, 784-85 (D.C. Cir. 

1980)); see also Fla. R. Civ. P. 1.061(a) (codifying the four-step analysis set forth 

in Kinney).  In response, the Plaintiff argued that the Kinney factors are not 

applicable because Kinney relates to the transfer of a case filed in Florida to a 

jurisdiction outside of Florida based on forum non conveniens, not a transfer from 

one Florida county to another Florida county pursuant to section 47.122. 

The trial court entered a non-final order granting the Defendants’ amended 

motion to transfer venue.  In doing so, the trial court addressed the applicable 

standard as follows: 

Pursuant to Fla. Stat. § 47.122, this Court can transfer any civil 
action to any other court of record in which it might have been 
brought for the convenience of the parties or witnesses or in the 
interest of justice. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981100336&pubNum=350&originatingDoc=Ib6ccc8b6d9dd11e2a98ec867961a22de&refType=RP&fi=co_pp_sp_350_784&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_350_784
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981100336&pubNum=350&originatingDoc=Ib6ccc8b6d9dd11e2a98ec867961a22de&refType=RP&fi=co_pp_sp_350_784&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_350_784
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The Court is unpersuaded by Plaintiff’s contention that Kinney 
does not apply to intrastate forum cases.  This is because in 
Westchester Fire Ins. Co. v. Fireman’s Fund Ins. Co., 673 So. 2d 958 
(Fla. 3rd DCA 1996), relied upon by Defendants, the Third District 
affirmed the Dade County Circuit Court’s transfer of a case from 
Dade County, Florida to Hillsborough County, Florida applying 
Kinney. 

Thus, this Court must conduct a “meaningful analysis” 
addressing each of the following factors set forth in Kinney System, 
Inc. v. Continental Insurance Co., 674 So. 2d 86 (Fla. 1996):  [Sets 
forth the four-part analysis in Kinney].  Carlos Luis Vasallo Tome, et 
al., v. Victor Herrera-Zenil, etc., [273 So. 3d 140 (Fla. 3d DCA 2019)] 
(when ruling on an issue of forum non conveniens the trial court must 
set forth a “meaningful analysis” addressing each of the Kinney 
factors); Westchester Fire Insurance Co. v. Fireman’s Fund Insurance 
Co., 673 So. 2d 958 (Fla. 3rd DCA 1996). 

 
After addressing each of the four Kinney factors, the trial court granted the 

Defendants’ amended motion to transfer venue.  The Plaintiff’s non-final appeal 

followed. 

II.  Analysis 

The Plaintiff contends that the trial court erred by applying the four-part 

analysis set forth in Kinney when considering the Defendants’ amended motion to 

transfer venue from Miami-Dade County to Collier County pursuant to section 

47.122.  We agree. 

 Generally, a trial court’s ruling on a motion to transfer venue under section 

47.122 is reviewed for an abuse of discretion.  Gonzalez v. Hilton Palm Beach 

Airport Hotel, 248 So. 3d 1236, 1237 (Fla. 3d DCA 2018); Marques v. Garcia, 245 

So. 3d 900, 904 (Fla. 3d DCA 2018).  However, as the Plaintiff asserts on appeal 
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that the trial court applied the incorrect standard when ruling on the Defendants’ 

amended motion to transfer venue, we apply a de novo standard of review.  See 

Barnhill v. State, 140 So. 3d 1055, 1060-61 (Fla. 2d DCA 2014) (“Ordinarily, we 

would review the trial court’s discretionary decision regarding whether to impose a 

downward departure for abuse of discretion.  But because the issue here revolves 

around the trial court’s applying an incorrect standard in determining whether to 

exercise its discretion, we apply a de novo standard of review.”) (citations 

omitted).   

 In finding that it was required to consider the four-part analysis set forth in 

Kinney when addressing the Defendants’ amended motion to transfer venue filed 

pursuant to section 47.122, the trial court relied on two decisions from this Court—

Westchester Fire and Tome.  The trial court’s reliance on these cases was 

misplaced. 

In Kinney, the Florida Supreme Court addressed “the common law doctrine 

of forum non conveniens and adopt[ed] a four-part analysis for deciding when 

venue would be more conveniently sought in a jurisdiction other than Florida.”  

Brown v. Williamson Tobacco Corp. v. Young, 690 So. 2d 1377, 1379 n.3 (Fla. 1st 

DCA 1997) (emphasis added); see also E.I. DuPont De Nemours & Co. v. Fuzzell, 

681 So. 2d 1195, 1197 (Fla. 2d DCA 1996).  In Westchester Fire, this Court stated 

as follows: 
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. . .  [T]his Court now adopts both the literal and philosophical 
ethos of the Supreme Court wherein Florida should not be the forum 
for cases that, in reality, have no connection with Florida. 
 In this context, we extend the philosophical train of thought to 
its next and logical plane:  Our district should not be a forum for cases 
that have little or no connection to Dade and Monroe counties. 
Therefore, it is the stated policy of our Court to literally apply the 
doctrine of forum non-conveniens where there is little else other than 
the plaintiff’s choice of venue and where witnesses reside in other 
more suitable venues. 

It is “in the interest of justice,” § 47.122, Fla. Stat. (1995), that 
a Dade County jury, which is both a scarce and precious resource, 
should not be burdened with determining a case that has no 
connection with Dade County. Accordingly, in the spirit of Kinney, 
we find that the trial judge was correct in transferring this case to 
Hillsborough County.   

 
Westchester Fire, 673 So. 2d at 959.  Nothing in Kinney or in this Court’s opinion 

in Westchester Fire provides that trial courts are required to apply the four-part 

analysis set in forth in Kinney when considering a motion to transfer venue from 

one Florida county to another Florida county filed under section 47.122.  In 

Weschester Fire, this Court affirmed the transfer of venue from Dade County to 

Hillsborough County citing to section 47.122 of the Florida Statutes, and merely 

expressing that the transfer was “in the spirit of Kinney.”   

In American Suzuki Motor Corp. v. Friese, 956 So. 2d 495 (Fla. 4th DCA 

2007), the Fourth District Court of Appeal recognized that the Second District 

Court of Appeal in Fuzzell and the First District Court of Appeal in Brown have 

refused to apply Kinney to review the transfer of a case from one Florida county to 

another Florida county based on section 47.122.  Am. Suzuki, 956 So. 2d at 496-



 8 

97.  The Fourth District “agree[d] with the first and second districts that Kinney 

and rule 1.061 do not apply to intrastate transfers.”  Id. at 497.  In doing so, the 

Fourth District stated as follows:  

We are not certifying direct conflict with Westchester, because the 
Westchester panel did correctly cite section 47.122, Florida Statutes, 
which applies to intrastate transfers, and did not, at least on the face of 
the opinion, go through the Kinney/Rule 1.061 analysis.  We interpret 
Westchester as merely expressing, as dicta, the thought that the 
transfer of the case from Dade County to Hillsborough County was 
“in the spirit of Kinney.”  Westchester, 673 So. 2d at 959.   
 

Am. Suzuki, 956 So. 2d at 497 n.1.  We agree with the Fourth District’s 

characterization of this Court’s language in Westchester Fire.   

 The trial court’s reliance on Tome is also misplaced as the motion to dismiss 

on forum non conveniens grounds was filed pursuant to rule 1.061(a), not section 

47.122.  Rule 1.061(a) does not apply to the transfer of an action from one Florida 

county to another Florida county as it provides that “[a]n action may be dismissed 

on the ground that a satisfactory remedy may be more conveniently sought in a 

jurisdiction other than Florida” when applying the four-part analysis. (emphasis 

added); see Utilicore Corp. v. Bednarsh, 730 So. 2d 853, 854 n.2 (Fla. 3d DCA 

1999) (“Transfer for convenience within Florida is governed by section 47.122.  

When the more convenient forum is outside of Florida, the procedure is governed 

by Florida Rule of Civil Procedure 1.061.”). Thus, the trial court’s reliance on 

Tome was likewise misplaced.    



 9 

III.  Conclusion 

 Based on the above analysis, we reverse the non-final order under review 

and remand for reconsideration of the Defendants’ amended motion to transfer 

venue filed under section 47.122 utilizing the correct standard.2 See Marques v. 

Garcia, 245 So. 3d 900, 904-05 (Fla. 3d DCA 2018) (setting forth the applicable 

analysis for ruling on a motion to transfer venue from one Florida county to 

another Florida county under section 47.122). 

 Reversed and remanded with directions. 

  

 

 
 

                                           
2 As we are remanding for reconsideration utilizing the correct standard, we do not 
address the remaining arguments raised by the Plaintiff.  On remand, the trial court 
may reconsider its ruling as to the sufficiency of the affidavit submitted by Dr. 
Shankaran Nair (“Dr. Nair”).  Despite not being a “member” of the Plaintiff, Dr. 
Nair’s sworn affidavit reflects that he has an ownership interest in the Plaintiff.  
The record also reflects that Dr. Nair was involved in the contract negotiations and 
communicated directly with Woodson Electric Solutions regarding the project.  
Although the contract was signed by Vyoma Nair (“Mrs. Nair”) on behalf of the 
Plaintiff, and Robert Smallwood on behalf of Woodson Electric Solutions, the 
handwritten changes to the contract were initialed by Mrs. Nair, Dr. Nair, and 
Robert Smallwood.  On remand, we express no opinion as to the Defendants’ 
amended motion to transfer.    
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