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MEMORANDUM

TO: Antitrust, Franchise and Trade Regulation Committee

FROM: Hal K. Litchford

DATE: August 30, 2011

SUBJECT: Amendments to §542.335, Fla. Stat.

Attached is the first discussion draft of proposed amendments to the Florida non-compete
statute, §542.335, Fla. Stat.  The original impetus for these amendments was a recent trend of
circuit  courts’  reliance  on  this  statute  in  the  enforcement  of  restrictive  real  estate  covenants.
Application of §542.335 to restrictive real estate covenants is outcome-determinative against
enforceability as it is impossible to establish any “legitimate business interest” that is enumerated
in the statute.  This trend is exemplified in Winn-Dixie Stores, Inc. v. Dolgencorp., Inc., 964 So.
2d 261 (Fla. 4th DCA 2007).  Notwithstanding this authority, in my own practice I have
encountered circuit judges in other districts who still insist on applying §542.335 to exclusivity
provisions in real estate leases.

The proposed amendments also  address two other issues that need clarification after 15
years  of  experience  with  this  statute.   First,  the  draft  explicitly  recognizes  the  protectibility  of
referral sources.  Second, the draft expressly recognizes the enforceability of nondisclosure and
confidentiality contractual provisions and authorizes an express injunctive remedy for
enforcement.   The  former  addition  resolves  the  uncertainty  stemming from the  5th  DCA case,
Florida Hematology & Oncology v. Tummala, 927 So. 2d 135 (Fla. 5th DCA 2006), review
granted, 937 So. 2d 122 (Fla.), review proceeding dismissed as improvidently granted, 964 So.
2d 316 (Fla. 2007).  The explicit reference to nondisclosure and confidentiality agreements is
intended to correct the analytical problem that these provisions may not technically constitute a
restriction on “competition.”

Another small problem I have encountered is obtaining an injunction for the return of
confidential documents and information after separation of  employment.  A legally sound
defense against an injunction in those situations is the existence of an adequate remedy at law –
i.e., replevin.  The mandatory nature of an injunction that upsets the status quo can also be
problematic.  The draft proposes a sentence in the remedy section that expressly authorizes
enforcement of nondisclosure and confidentiality provisions by injunction.  Most of these cases
involve electronic files and information so ESI is included in the scope of this injunction remedy.

Finally, although I have not personally encountered this issue, it occurs to me that the
same logic that causes some circuit courts to decline to enforce restrictive real estate covenants
could  lead  to  a  similar  miscarriage  with  respect  to  restrictions  in  IP  license  agreements.   The
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discussion draft groups license agreements with restrictive real estate covenants in exempting
them from §542.335 and recognizing their enforceability in new §542.336.

There are a number of discussion points that require our collective consideration.  They
include:

1. Is the definition of real estate and lease restrictions comprehensive and adequate?
We may need to obtain input from the Real Property Section to make sure all the bases are
covered.

2. Is it clear that new §542.336 does not alter the common law standards for
enforcing restrictive lease and real estate covenants?

3. Is it clear that the license agreements referred to in the new addition are not
limited to licenses involving real property?

4. Do  we  need  to  add  any  other  forms  of  restrictive  covenants  that  are  commonly
included in employment agreements? E.g. restrictions against solicitation of other employees.

5. Should we add a provision that invalidates a contractual provision that tolls the
commencement  of  restrictive  covenants  during  any  period  when  the  former  employer  is  in
breach of these provisions? See Proudfoot Consulting Co. v. Gordon, 576 F. 3d 1223 (11th Cir.
2009).  A tolling provision enables an employer to obtain a de facto indefinite injunction by
filing suit but not seeking a temporary injunction.  Even an employee who has defenses is at risk
if he or she works for a competitor, works in a competitive field or solicits customers during the
pendency of the litigation.

6. Do we need to address any other problematic issues that have developed?

7. How does the detail and number of proposed amendments affect the likelihood of
enactment?


