Minutes of the Business Litigation Committee Meeting
Business Law Section of the Florida Bar Mid-Year Meeting
December 1, 2011

The meeting of the Business Litigation Committee of the Business Law Section of the
Florida Bar was held at the Marriott Renaissance in Ft. Lauderdale, Florida on December 1, 2011
at approximately 9:00 a.m.

Present were the following: Mark Nichols; Gilbert Squires; Andy Ostrow; Peter Valori; Jeff
Hirsch; Honorable Edward LaRose; Honorable William Van Nortwick; Jim Murphy; Laurie
Weinstein; Steven Teppler; Steve Mahle; Manny Farach; Jason Kellogg; Alan Howard; Jon
Polenberg; Russell Landy; Larry Kynin; Scott Chitoff; Barbara Riesberg; Rick Gross; Julie
Feigeles; Marlon Bennett; Jude Cooper; Detra Shaw-Wilder; Honorable Gill Freeman; Melanie
Damian.

l. Committee Chair Mark Nichols called the meeting to order at 9:10 a.m.

. Committee Chair Nichols asked the members to review the September 3, 2011 minutes
for the Business Litigation Committee meeting at the Labor Day Retreat Meeting. The minutes
were unanimously approved with a change to reflect comments and a motion attributed to Rick
Gross be attributed to Scott Chitoff.

Bill Wiley visit

Bill Wiley addressed the Committee with respect to legislative items. He indicated it would take
a lot to pass the proposed Revised Uniform Arbitration Act during the upcoming legislative
session. In addition, he reported that the bill concerning application of foreign law had not yet
been filed. The next big legislative items to be taken up by the legislature would be the budget
and gambling.

Alan Howard suggested it would be useful if we have a process in place for review of filed bills
to more efficiently bring them to the Committee for discussion. Barbara Riesberg responded that
there is currently a mechanism through the Legislative Subcommittee.

Mr. Wiley updated the Committee on the status of HB 213 concerning non-judicial foreclosure
and other items. The RPTTL Section is preparing a white paper on the rewrite of this bill by
Kathleen Persodomo. In addition, Mr. Wiley sends all bills concerning foreclosure for review by
the following committees: Bankruptcy/UCC, Corporate Securities and the Business Litigation
Committee. He was not sure if HB 213 would be the all-encompassing foreclosure bill as there
are a lot of foreclosure bills.

1. Subcommittee Updates

A. RUAA Subcommittee — Jon Polenberg reported that there is support for the
Revised Uniform Arbitration Act bill in the house. Senator Diaz de la Portilla will likely
support the bill in the senate.



B. FICPA Subcommittee — there was no news to report from this subcommittee.

C. E-Discovery Subcommittee — Manny Farach reported that the subcommittee is
currently considering an e-discovery protocol, which will need to address the fact that
some lawyers have not dealt with e-discovery. He is working on a draft with Steve
Teppler and expects to have a draft in approximately 3 weeks.

D. Status of Comprehensive LLC Statute Revision — Alan Howard provided an
update. At the November 30 LLC meeting, Lou Conti requested a dialogue be opened on
the fees issue. The Committee had voted at the Labor Day Retreat to oppose fees
language for vexatious litigation and default to Fla. Stat. sec. 57.105.

Mr. Howard reported that the LLC statute revision is near the finish line with a target
date of 2013 for completion. There are several issues to vet with the Committee. 1) With
respect to fees, some members of the LLC drafting committee feel it is a separate issue
from section 57.105; 2) service issues — the LLC drafting committee thinks there should
be consistency across business entities; 3) venue; and 4) derivative claims — Article 9.

Rick Gross brought up the Olmstead issue and the single-member LLC. He posed the
question: what if a creditor is able to obtain a membership interest in a multi-member
LLC? The current statute allows for a charging order, which is a useless remedy.

Alan Howard responded that he would address it within the LLC drafting committee. He
also commented that we are already inconsistent with other states.

Judge van Nortwick recently wrote 2 opinions on section 57.105. He suggested that if we
want a different standard, it should be made very clear in the commentary.

Jon Polenberg expressed his concern with the potential for fees awards which are not
based upon the prevailing party.

Alan Howard acknowledged the fees issues would be very important to the Committee
and planned to set up an LLC conference call to deal with these issues. He also indicated
members could obtain a copy of the draft from him.

E. Diversity Committee — Detra-Shaw Wilder reported that the Business Law
Section had a good presence at the minority mentoring picnic in Miami-Dade County.
She also indicated she had a list of minority bar associations available to distribute to bar
sections and committees to reach out to for participation and membership in the Section.

F. Pro Bono Committee — Melanie Damian reported this committee had a successful
seminar in Jacksonville. At the seminar, attorneys gave advice to nonprofits, particularly
those that serve the poor. Mark Nichols requested submission of pro bono stories to the
committee.



V.

Legislative Updates.

A 2011-2012 Legislative Subcommittee — Barbara Riesberg brought several bills to
Committee for discussion. These bills had been flagged during review by members of this
legislative subcommittee.

SB 410 would impose a 3.5% surcharge on paper court filings. Jon Polenberg
commented that this may be an issue of access to the courts for pro se litigants. Mark
Nichols offered to draft a white paper on this issue.

SB 768 — Jason Kellogg described this as a bill to protect marine dealers from out-of-
state manufacturers; he pointed out that the class action and punitive damages provisions
may conflict with Rule 1.230, Fla.R.Civ.P. and Fla. Stat. section 768.72, respectively.
Mr. Kellogg indicated he would further review this issue.

SB 970 — this is a bill which allows for a court to issue a certificate of abandonment on
properties in foreclosure. Discussion was held on the bill. Manny Farach pointed out
that the bill would essentially allow for a prejudgment writ of possession - a quasi-
receivership.

HB 243/SB 378 -- the Committee discussed these expert testimony bills. Russell Landy
reported on a change from the language from the version proposed last session. Judge
Freeman commented that ultimately there is not a major difference between Daubert and
Frye standards. She also pointed out that the issue rarely comes up in business litigation.

Steve Mahle offered that the latest issue as to Frye is the pure opinion exception. A
committee discussion followed as to the attributes of Frye and Daubert.

Manny Farach moved to pass on taking a Committee position on this issue. The motion
passed.

Jon Polenberg moved to request Bill Wiley obtain a copy of the trial bar position on
expert testimony. The motion passed.

B. Pending Business Litigation Jury Instructions — Manny Farach reported that the
first set was published last summer and that the second set will be published in the
Florida Bar News for comment. He indicated no comments were received on the first set
and requested comments on the second set. Mr. Farach expects to have 60 instructions
published and submitted to the Florida Supreme Court in the next few months. It is his
hope that there will be Standard Business Litigation Instructions within the next year.

C. Covenant-Not-To-Compete Subcommittee — tabled until Annual Meeting.

Business Law Journal — Peter Valori reported that last year’s journal still had not been

published. There were some journal sponsors from the Committee and the Executive Council
voted last September to cover the gap.



The 2012 Editors are Lynn Sherman and Jude Cooper. Peter Valori requested that drafts be
submitted early.

Peter Valori commented that Manny Farach’s summaries are very useful to business practioners
and that they should be submitted to the journal. Discussion was also had concerning the
participation of law students. Peter Valori suggested the law students prepare summaries of
federal cases and prepare case notes on cases of significant impact taken from the Farach
summaries.

Gilbert Squires pointed out that this was a good opportunity to involve students in the diversity
process with participation. He is seeking substantive diversity through participation.

Jeff Hirsch remarked that in the past we had law students present the cases that they have
briefed. Judge LaRose commented that we should be reaching out more to students. There was
then additional discussion regarding student participation.

VI.  Business Litigation Certification Review Course

Carol Cope will be speaking on ADR in the next few weeks. Lou Conti may speak on LLC
issues.

VIIl.  State/Federal Court Judicial Liaison Committee —
Judge van Nortwick and Judge LaRose are the judicial co-chairs.

Ryon McCabe emailed his report as he was unable to attend the Committee meeting. Per his
report, this committee has increased to 16 members. The committee will continue to invite new
judges to our functions as they become appointed. Mr. McCabe was also looking into inviting
state judges from circuits without business courts, e.g. Palm Beach, who have interest in our
work. The Committee will also continue to identify federal judges and magistrates with an
interest.

There have been changes of judges in the business courts around the state. The business court
judges are as follows: Broward — Judges Streitfeld, Tuter and Englander-Henning; Orlando (as
of January 2012) — Judge Lisa Taylor Munyon and Judge Alice Blackwell; Miami-Dade (as of
January 2012) — Judge Jose Rodriguez and Judge Jennifer Bailey (half-time); Tampa — Judge
Baumann.

Judge van Nortwick suggested we reach out to the new business court judges to encourage
participation. Rick Gross offered to draft something for Judge van Nortwick and Judge LaRose
to send out.



Section Chair Mindy Mora and Chair-elect Brian Gart visited. They thanked the Committee for
its work. They also communicated that leadership is here to help advance the issues of this
Committee.

Brian Gart mentioned a big concern of his for the coming year is generating more Section
sponsors; we also need to show appreciation to current sponsors. He requested names of
potential sponsors be sent to him or Mindy Mora.

Following the visit, Rick Gross requested a round of applause for Judge Freeman, Miami’s first
Business Court Judge. The Committee members were happy to do so.

Judge Freeman mentioned that Judge Brown is putting a business court committee in place to
make sure the Business Court continues to exist in Miami-Dade County. Rick Gross requested

the Committee send letters to the judges rotating out of the Business Courts.

The Committee adjourned at 10:46 a.m.



