Agenda for Meeting of the Opinion Standards Committee
of the Business Law Section of the Florida Bar
Wednesday, January 22, 2014
2:00 p.m. to 4:00 p.m.

Reunion Resort & Club
Reunion, Florida

I Welcome —  Robert W. Barron, Chair
J C. Ferrer — Vice Chair

11, Pro Bono Reminder

III.  Business Law Section Update & Welcome from Section Chair Steph Nagin

IV.  Status of Preferred Stock, Limited Liability Company Membership Interests and
‘Margin Stock Supplemental Reports

a. Revised Draft of First Supplement to the Report; Corporations - Issuance of
Preferred Shares — Redlined vs. Relevant Report Section

V. Discussion Regarding Enforceability Opinion for Issuance of Preferred Shares

VI.  Excluded Laws — Dodd Frank Issue — Fer Discussion (See Exhibit A attached
hereto) '

VII. Assignment of Loan During the Existence of a Default

For Discussion: Some law firms are limiting the reliance on their credit transaction
opinions to assignees of the lender(s) only if the assignment is made at a time when the
loans are not in default. Some have suggested that reliance should be permitted if the
assignee did not have knowledge that the borrower was in default at the time of the
assignment.

VIII. UCC Opinion — Location to File UCC-1 Financing Statement for Limited Liability
Partnership — Page 140 of Report (See Exhibit B attached hereto)

IX. Limitation of Liability in Legal Opinions — Article Published in the Colorado
Lawyer — November 2013, Vol. 42, No, 11 — Third Party Opinion Letters: Limiting the
Liability of Opinion Givers. (See Exhibit C attached hereto)

X. Good and Welfare
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EXHIBIT A

SAMPLE ADDITIONS TO LIST OF “EXCLUDED LAWS”

... We express no opinion as to ... (b) any law, rule, or regulation relating to ... (vii) the
Dodd-Frank Wall Street Reform and Consumer Protection Act, as amended (including all
requests, guidelines, or directives thereunder or issued in connection therewith);

OR

... we express no opinion asto . .. () rules and regulations promulgated by the U.S.
Commodity Futures Trading Commission; and () Federal and state laws, rules and
regulations concerning financial accountability and transparency including, but not
limited to, the Dodd-Frank Wall Street Reform and Consumer Protection Act and any
rules and regulations promulgated thereunder.

Guarantees of Interest Rate Swap Obligations by Non-ECP
Guarantors Are Probably lllegal and Unenforceable

Options for Lenders to Consider Until the CFTC Offers Further Guidance
April 22, 2013

By

Richard B. "Rick" Stephens| Eileen Bannon | Barbara M. Yadley

See Alert Article at:

hitp://www. hklaw.com/publications/guarantees-of-interest-rate-swap-obligations-by-non-ecp-
guarantors-are-probably-illegal-and-unenforceable-04-22-2013/
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EXHIBIT B

LIMITED LIABILITY PARTNERSHIP UNDER ARTICLE 9
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Permanent Editorial Board for the Uniform Commercial Code

PEB COMMENTARY NO. 17
Limited Liability Partnerships under the Choice of Law Rules of Article 9

June 29, 2012

© 2012 by The American Law Institute and the
National Conference of Commissioners on Uniform State Laws,
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PREFACE TO PEB COMMENTARY

The Permanent Editorial Board (PEB) for the Uniform Commercial Code (UCC) acts under the
authority of The American Law Institute and the Uniform Law Commission (also known as the
National Conference of Commissioners on Uniform State Laws). In March 1987, the PEB
resolved to issue from time to time supplementary commentary on the UCC to be known as PEB
Commentary. These PEB Commentaries seek to further the underlying policies of the UCC by
affording guidance in interpreting and resolving issues raised by the UCC and/or the Official
Comments. The Resolution states that:

“A PEB Commentary should come within one or more of the following specific
purposes, which should be made apparent at the inception of the Commentary:
(1) to resolve an ambiguity in the UCC by restating more clearfy what the PEB
considers to be the legal rule; (2) to state a preferred resolution of an issue on
which judicial opinion or scholarly writing diverges; (3) to elaborate on the
application of the UCC where the statute and/or the Official Comment leaves
doubt as to inclusion or exclusion of, or application to, particular ¢ircumstances or
transactions; (4) consistent with UCC § 1-102(2)(b),* to apply the principles of
the UCC to new or changed circumstances; (5) to clarify or elaborate upon the
operation of the UCC as it relates to other statutes (such as the Bankruptcy Code
and various federal and state consumer protection statutes) and general principles
of law and equity pursuant to UCC § 1-103;* or (6) to otherwise improve the
operation of the UCC.”

For more information about the PEB, visit www.ali.org or www.uniformlaws.org.

L Current UCC § 1-103(2)(2).
% Current UCC § 1-103(b).

© 2012 by The American Law Institute and the National Conference of Commissioners on Uniform State Laws



PEB COMMENTARY NO. 17
Limited Liability Partnerships under the Choice of Law Rules of Article 9 !

Background

The location of an organization,l as “location” is determined under U.C.C, § 9-307, plays
an important role in determining the local law that governs perfection, the effect of perfection or
nonperfection, and the priority of a security interest, See U.C.C. § 9-301(1). As a general matter,
a “registered organization” is located, as determined under U.C.C. § 9-307(e), in the State under
whose laws the organization is organized while an organization that is not a registered
organization is considered under U.C.C. § 9-307(b}(2) to be located in the State in which the
organization has its place of business.”

The 2010 amendments to Article 9 clarified and expanded the definition of “registered
otganization” by providing in relevant part that the term “means an organization formed or
organized solely under the law of a single State ... by the filing of a public organic record with
... the State,...” See U.C.C. § 9-102(a)(71)(2010}.

The 2010 amendments also added a new definition of “public organic record.” The term
in relevant part means “a record that is available to the public for inspection and is ... a record
consisting of the record initially filed with ... a State ... to form or organize an organization and
any record filed with ... the State.,.which amends or restates the initial record.” See U.C.C. § 9-
102(a)(68)(2010).

Issue

Under the 2010 amendments to Article 9, should a limited liability partnership organized
under the law of a State be considered a registered organization or an organization that is not a
registered organization?

Analysis

A full survey of the limited liability partnership law of each State is beyond the scope of
this Commentary. This Commentary focuses upon the Uniform Partnership Act premulgated by
the Uniform Law Commission in 1997 (the “1997 UPA”™) as a typical example of a State’s
limited liability partnership law.?

L The term “organization” is defined in U.C.C. § 1-201(b)(25) as a “person” other than an individual, The
term “person’ is defined in U.C.C, § 1-201(b)(27) to include not only an individual but also a corporation,
partnership or other legal or commercial entity,

21f an organization that is not a registered organization has more than one place of business, it is
considered under U.C.C. § 9-307(b)3} to be located where its chief executive office is located.

2 The reasoning and conclusions of this Commentary would also apply to legislation similar to the 1997
UPA that has the material attributes of the 1997 UPA discussed in this Commentary, including those provisions
(discussed later in the text) that state that a limited liability partnership is a continuation of the pre-existing general
partnership,

© 2012 by The American Law Institute and the National Conference of Commissicners on Uniform State Laws



Under the 1997 UPA a general partnership is formed from the association of the partners
and not from any public filing with the State. See 1997 UPA § 202. Under Section 1001 of the
1997 UPA a general partnership may become a limited liability partnership by obtaining a vote
of its partners to become a limited liability partnership and by filing with the State a statement of
qualification. The already existing partnership becomes a limited liability partnership on the date
of the filing of the statement or on such [ater date as is designated in the statement. See 1997
UPA § 1001(e). Once the statement of qualification becomes effective, Section 306(c) of the
1997 UPA establishes a liability shield that protects the partnership’s partners from vicarious
personal liability for all partnership obligations incurred while the partnership is a limited
liability partnership. The partnership’s status as a limited liability partnership remains in effect
until the statement is canceled or revoked. See 1997 UPA §§ 105(d), 1001(e), and 1003,

Under the 1997 UPA a limited liability partnership is not a new entity; rather, the original
partnership, formed by the association of the partners, continues as a partnership, albeit with the
liability shield for its partners. Section 201(b) of the 1997 UPA states categorically: “A limited
liability partnership continues to be the same entity that existed before the filing of a statement of
qualification under Section 1001.” An official comment elaborates:

[T]he filing of a statement of qualification does not create a “new” partnership. The filing
partnership continues to be the same partnership entity that existed before the filing.
Similarly, the amendment or cancellation of a statement of qualification under Section
105(d) or the revocation of a statement of qualification under Section 1003(c) does not
terminate the partnership and create a “new” partnership, See Section 1003(d).
Accordingly, a partnership remains the same entity regardless of a filing, cancellation, or
revocation of a statement of qualification.

It follows that the statement of qualification filed with the State and by which a
partnership becomes a limited liability partnership under the 1997 UPA is not a “public organic
record” under the 2010 amendments to Article 9. The statement of qualification is not a record
filed with the State to “form or organize” the partnership. It is the association of the partners that
forms the partnership, not any record publicly filed with the State. Both conceptually and legally,
a partnership is formed wholly apart from the filing of a statement of qualification with the State.

Because a limited liability partnership is not formed or organized by the filing of a public
organic record, it cannot be a “registered organization” under the 2010 amendments to Article 94

The forgoing analysis does not suggest that a change of law for the characterization of a
limited liability partnership, as discussed in this Commentary, was effected by the 2010
amendments to Article 9. Even before giving effect to the 2010 amendments, a limited liability
partnership would not be considered a “registered organization,” That is because the public filing
of a statement of qualification would not be a record that “the State ... must maintain ... showing
the organization to have been organized.” See U.C.C. § 9-102(a)(70)(2009). The statement of

t A limited liability partnership should be distinguished from a limited partnership. This Commentary does
not address a limited partnership, A limited partnership is ordinarily considered to be a registered organization, See
U.C.C. §9-102 emt, 11,

2
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qualification maintained by the State would show only that the partners have the benefit of the
liability shield, not that the partnership itself has been organized.

Conclusion

The 2010 amendments to Article 9 did not change the law on whether a limited liability
partnership should be characterized as a registered organization under Article 9. Whether before
or after giving effect to the 2010 amendments to Article 9, a limited liability partnership
organized under the law of a State that has adopted the 1997 UPA, or similar legislation having
the material attributes of the 1997 UPA discussed in this Commentary, is an organization that is
not a “registered organization” as defined by U.C.C. § 9-102(a).

Official Comment 11 to U.C.C. §9-102 is amended by adding at the end of the
penultimate sentence of the second paragraph of the Official Comment (the fifth paragraph after
giving effect to the changes to the Official Comment made in connection with the 2010
amendments to Article 9):

Likewise, a limited liability partnership, which is a form of general partnership
under the Uniform Partnership Act (1997), is not a “registered organization” even if it has
filed a record that is a statement of qualification under Section 1001 of the Uniform
Partnership Act (1997). The filing of the record does not form or organize the
partnership. The filing only provides the partners in the general partnership with a limited
liability shield and evidences that the general partnership has limited liability partnership
status., See PEB Commentary No. 17. As discussed in PEB Commentary No, 17 the same
conclusion would apply to a limited liability partnership formed under the law of state
that has not adopted the Uniform Partnership Act (1997) but has adopted for limited
liability partnerships similar legislation having the material attributes of that Act. Also as
discussed in PEB Commentary No. 17, the same conclusion would apply whether before
or after giving effect to the 2010 amendments to this Article.

3
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EXHIBIT €

THE COLORADQO LAWYER ARTICLE
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Third~Party

REAL ESTATE Law

Opinion Letters:

Limiting the Liability of Opinion Givers

by Réna!d Garfield

T his article addresies ethical and practical considerations as well as drafting suggestions for atforneys wanting fo
incorporate limitations on potential Kability and exposure fo damages with respect to opinion letters provided for

the benefit of third parties.

"L his article discusses how attorneys may attempt to limit
their liability for damages to non~clent tecipients of Jegal
4. opinions in business transactions.! In discussing Lmitations
on attorney liability for opinion letters, this article examines {1)
genera! ethical and other considerations in delivering opinion let-
ters to third parties in commercial trangactions; (2) erguments
favoring limiting an opinion giver's liability for damages; and (3)
suggested provisions for liability limitations in opinion letters,

Ethical Considerations o -

Colorado Rule of Professional Conduct (Rule) 1.8(h)(1} pro-
hibits an opinion giver fom limiting liability to a client ahsent strict
compliance with Rule 1.8(h}(1), which requires that a client must
be independendy représented in such situations > The factthat the
ethical niles prohibit attorneys from prospectively limiting lishility
to a client suggssts that the cthical rules have no bearing on the
enforeeability of an attorney’s prospective limitation of liability to a
von-client? Furthetmore, in at least one jurisdiction, the state bar
association has issued a formal ethics opinion to the effect that

attotneys may ask for indermification from a client for potential lia-

bilizy in connection with epinion letters addressed to non-cliernts. 4
Rule 2.3 addresses an attorney’s obligations with respect to an

“evaluation for use by third persons.™ A cosment to this rule

states: - : _

[w]hen the evaluation i intended for the information or use of 2

third person, a legal duty to that PETSOn may or may 10t arise

[and] that Tegal question is beyond the scope of this Rule.$

Ttis interesting to note that law firms that allow their dug diligence
reports to be relied on in Europe often insist on an CXpIess cap on
liability.” Other sources provide that when drafting opinion letters,
attorneys do .

not function as an advocate for the legal or factual position of

-+ the attorney’s client but ... provide the recipient an opinion that

is fair and objective and that has been prepared with the com-
petence and diligence normally exercised by attorneys in simi-
* lar circumetances, e T

When Issuing an opinion: for the bepefit of 2 ron-client, attor-
neys owe duties more limited than those that apply when attorneys
act as advocates for their clients. Howsver, ethical considerations
caution against an opinion giver attempting o limit lsability for
fraud or intentional nondisclosure. Tndeed, Rule 4,1 provides that
an attorney shall not knowingly make a false statement of materiaf
fact or law to a third party.? These ethical considerations have the

 potential to expose an attotney to disciplinary action, but that is
different from being liable for damages, cither to the client ortoa

third party. Repardless of whether any discipliniry action is

involved, in kttorney rendering an opinion to non-client mayhe -

exposed to claims for fraud and false statements if the attorney
knew the staternents wers falge, .
Delivery of an opinion letter to 2 third party is almast always
interiwined with an attorney’s representation of his o her own
client, and therefore, various duties that are owed to the client, such
as Rules 1.1 (Competence), 1.3 (Diligence), and 1.6 (Confiden-

| tiality of Information) may be implicated, For example, an artot-

About the Author

Coordinating Editor

Garlleld & Hocht, P.C. is a ful-service lew firm wilh offices In Aspen, Avon, Basalt, Glenwood Springs, and Rifie,
; Ronald Garfield is a founder and the firm's managing sharghalder and speciaifzes in
business, real estats, and loan transacﬁon_s——garﬁeid@garﬂe?dhecht.com. He thanks
Doneld Glazer, advisory counsel io Goodwin Procter, LLP's Legal Opinlons Gampmittas,

dwglazer@goodwinprocter,com, and Ross Pulkrabek, ethics counsel to Garfleld & Hacht,
P.C., rpulkrabek@lenekeller.com, for their encouragement and insightful camments i the
proparation of this article. He also thanks Avery Simpson, essoclate at Garfield & Hecht,
PC., asimpson@garflaidhecht.com, for her legal rasearch and editing contributions o the
article, ' :

Joseph E. Lubinski, Denver,
of Ballard Spahr LLP-{303)
299-7359, lubinskij@ballard
gpah.com '

Real Estate Law articles are sponsored by the CBA Real Estate Law Section,
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REAL ESTATE LAw

ney drafting an opinion letter to a non-client for the henefit of a
client must draft the opinion letter in 2 competent and diligent
manner to fulfill the duty to the client. By way of forther example,
if an attorney has knowledge that his or her client is involved in a
confidential arbitration proceeding but is also required to disclose
such proceedings in the legal opinion, disclosing such information
in the opinion will require obtaining a consent from the client and
perhaps even the other party to the arbitration where consent is
necessary to waive the confidentiality.
"The focus of this article, however, is prospectively Fmiting lia
Bility for opinion letters to third parties. It doss not provide an
aFtive recitation of potential ethica! considerations in drafting
opinior Jetters to third parties.i®

Policy Reasons for Limiting Liability
Opinion letters are not a form of insurance permitting 2 recipi-
ent to recover losses on 2 transaction,
[A] benefit sometimes ascribed—wrongly—to = closing opin-
ion is that it serves as an insurance policy. . . . Lawyers may be
liable for negligence, recklessness or intentional misconduct, but
they are not liable merely for being wrong,*
Attorneys who issue opinicn letters aze not suseties ot underwrit-
ers.2 An opinion giver should not be liable for mistakes if the
recipient does not reasonably rely on the opinion, or if the opinion
did not cause the recipient’s losses. ™ This is a leey difference from

an insurance policy where, simply by virtue of maintaining the pol-

icy, an insured may file a claim for a loss suffered, Although impor-
tant, opinion letters siraply provide recipients another level of com-
fort on matters that, more often than not, alveady are the subject
matter of a contractual representation by the client. Recipients take
corafort that the opinion giver has performed due diligence in
preparing the opinion, but the duty owed to a thisd-party recipi-
ent {s more limited than that owed to = clieat and, thus, is all the
mote reason ettorneys should econsider Hmiting the extent of their
potential iabifity to third-party recipients of opinion letters 1

Decisions to enter into business transactions ave made by the
principals involved—or example, 2 lender and 2 borrower—and
the opinion lettes, if required, typically is delivered long after the
business decision is made. However, the delivery of an opinion let-
ter nonetheless ofter is expected and, in many transactions, appears
as a boilerplate requirerent. For example, many forms for loan
term sheets or loan commitments include 2 requirement for an
opinion letter from the borrower's counsel. After the attorneys are
done jousting about the language and billing the clients for their
time, In many transactions, the opinion lettst becomes nothing
more than an item on the checklist that goes into the recipient’s
file without much thought (or reliancs) on the part of the recipi-
ent. This is especially true where the attorney ts willing to give rea-
sonably clean, unqualified, and enstomary opinions. If an attorney
is unwilling to provide a customary opinion, or insists cn an
anusual qualification, that-will undoubtedly create issues that rust
be deakt with before closing,

In theory, if the Ioan or other transaction goes bad and the loss is
attributable to « matter covered by an opinion letter, the opinion
giver could be ligble for the entire loss if the opinion was wrong
and the opinion giver is guilly of negligent misrepresentation in
delivering the opinion.” The devastating effects of potentially
anlimited liability may be felt not only by a law firm issuing an
opinion letter but—perhaps even more so—by the individual

attorneys who prepared and signed the opinion letter.1® Even
though an opinion letter is signed on behalf of the firm, personal
fiability may attach to the attorneys responsible for the prepara~
ton.'? In some cireumstances, therefore, unless the opinion giver
receives a limitation of liability, it may not make business sense for
the law firm 1o expose the attomney and the firm to the liability of
the transaction,

Mebaffy, Rider, Windbolz & Wikson v. Central Bank of Denver,
N.A. suggests that negligence alone is not sufficient to create lia-
bility, but that opinion letters may contain mixed issues of fact and
law, which may give sise to the claim of negligent misrepresénta-
tion.’¥ Although a best practice is to avoid opining as to facts as
opposed to legal issues, this is not slways possible. For example, a
no-fitigation opinion is factual, In some circumstances, however,
unless the attorney receives a limitation of liability, it may not make
business sease for the faw firm to expose the attorney and the firm
to the liability of the transaction.

Practical Considerations

Usually, the legal fees received for an cpinion do not warrant the
liability to which an opinion exposes the opinion giver. Unfortu-
nately, most law firms, if they want to keep a client, do not have 2
choice about whether to deliver an opinion letter; instead, the firm
delivers the opinion Ietter or the client goes elsewhere.

Limiting Liability for Losses

As an initial matter, there is a significant body of authority an
the various assumptions, axceptions, and customdry usage terms
that should be acceptable to recipients.’? Additionally, procedural
avenues, such as a requirement that disputes be resolved by binding
arbitration, also may be available for prospectively limiting liabil-
ity of opinion givers to third-party recipients.® As stated, however,
in Glazer and Lipson's Gourting the Suicide King, procedural
approaches may decrease litigation costs but they will not, in and
of themselves, protect an opinion giver from potentially ruinous
damage awards if a plaintiff proves a claim for negligent misrepre-
sentation against the attotney in connection with the drafting of
the opinion letrer. !

Aside fom the assumptions, exceptions, and customary usage
for opinions mentioned above and any procedural avenues for lirn-
iting litigation costs, an important question to be addressed is the
extent to which an opinion giver should seel to limit liability by
including in the opinion letter 2 lability cap. One suggestion is to
kit Jability to 2 dollar amount related to the amount of profes-
sional lisbility insurance coverage. In such a scenario, the doflar
amount can be of such magnitude that most recipients should
accept the limitation. It is not suggested that opinien givers be able
to eliminate their liability, but rather that their financial exposure
be limited to a manageable and predictable amount. Besides pro-
tecting an opinion giver from disproportionate exposure, a reason-
able limit on the opinion giver'’s liability could make negotiations of
the language of the opinion letter less contentious. The apinion
giver can feel that giving the opinion is no longera practice-threat-
ening event, and tedious language negotiations without much sub-
stantive value could be resolved more quickly, thus saving the client
attorney fees. .

When the first draft of the opinion letter is submitted to the
recipient’s legal counsel for review, the response o the lirnitation
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REAL ESTATE LAw

of liability can vary. Some accept the limitation without comment,
others will accept the limitation after some discussion or negotia-
tion as to the final language, and same will be edamant thar no
limitation, however crafted, will ever be acceptable,

Another Important issue to be resolved is whether the statement
in the opinlon letter that the recipient, by acceptance of the letter
and subsequent closing on the contemplated transaction, assents
to the limitation on the opinion giver's liability is sufficient to Jnit
the apinion giver's liability. Because recipients do not sign an opin-
ion letter or otherwise execute a document acknowledging their
acceptance, assent and acceptance of the limitations on Lability
must be implied. The argument to be made here is that the fund-
ing of the loan or closing of the transaction implies that all
assumptions and limitatious, along with tha rest of the opinion let-
ter, are acceptable to the recipient.? Typically, the language of the
opinion letter 1s negotiated before closing, and delivery of the
signed opinion letter is one of many closing conditions. Any objec-

tion to the acceptance of the limitation on liability, if not raised -

before closing, should be considered waived, the limitation having
been accepted by the recipient.® Furthermore, if an argument is to
be made that the recipient is not bound by the limitation, then the
opinion giver also should be able to argue that the recipient did not
rely on the opinion,

Professional Liability Concerns
Attorneys should always be certain that their professional liabil-
ity insurance coverage extends to opinion latters delivered 1o non-
- clients. Typical policies cover services provided by the attorney in
the state or states where the attorney maintaing 2 license to practice
law. This definition is broad enough to cover third-party opinions
delivered in the course of representing the client. Most policies
have extensive exclusions that should be reviewed carefully to
determine whether any of them apply to third-party opinion let-
ters, Professional liability insurers are reluctant to make staterments
as to whether a policy covers 2 hypothetical situation, so there is no
substitute for carefully reviewing the terms of the policy:

A Suggestion to the Drafter

An example of liability limitation language for opinion letters

may read as follows:

Limitations of Liability. Notwithstanding anything to the con-

teary herein, the recipient hereof, by acceptance of this [etter, and

in closing of the transaction contemplated herein, with the
exception of a claim for fravd, agrees that:

() Any claims in connection with this etter and the opinions
expressed herein shall be asserted only against [nare of firm)]
as the signer of this letter and shali not be asserted against
any of its sharehdolders, attorneys, or other employees.

(b} Our aggregate maximum Hability (whether arising from one
event ot set of circumstances or from multiple events and
sets of cifcarnstances) in connection with this letter and the
opinions expressed herein shall not exceed $___ . While
those portions of the Transaction Documents that aye the
subject of the opinions expressed herein remain in effect, we
agree to maintain professional liability insurance equal to the
dollar amount of the foregoing limitation. In no event shall
any punitive damapes be available in any civil action or achi-
tration proceeding.

(c) We may be fable for a claim in connection with this letter or
the opinions expressed hersin only to the extent that our pro-
fessional liability insurance carvier covers the claim (that is,
we shalf not be lizble for any claim that is finally determined
not to be covered by insurance).

(d) In the event of any dispute arising in connection with this
letter or the opiniens expressed herein, before the com-
mencement of any litigation, arbitration, or the pursuit of
aniy claim, you shall first submit the dispute to nonbinding
confidential mediation before the Judicial Arbiter Group in
Denver, Colorado to be conducted in accordance with the
provisions of CRS §§ 13-22-301 et se 24

The above fanguage can be used in its entizety or can be cherry-

picked. The lowest level of liability protection would result from
using only paragraphs (a) and {d). This protects individuals
involved in the preparation of the opinion Jetters and provides a
forum where a confidential resolution of any claims might be
achieved before litigation, Paragraph (d) can be changed to require
mandatory arbitration in fien of mediation, However, paragraphs
(a) and (d) alone do not limit a firrs lisbility. T5 get the monetary
limitation, the epinion letter must include paragraph (b), and o
fimit liability to some portion of the firm’s professional lishility
insurance, the opinion letter must also include paragraph (c).

Coriclusion

Tt is urged that more law firms in the Usited States begin adopt-
ing limitations on lizbility and be willing to accept the lmitations
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REAL ESTATE LAw

when reviewing opinion letters on behalf of their own clients and
recipients. Should this occur, perhaps local, state, and national bar
associations and prominent organizations like the American Col-
lege of Real Estate Lawyers or the American College of Mortgage
Atrorneys will begin to advocate for such limitations on liability or
include such language in their model opinion letters.

Notes

1.Ina 1995 detisicn, the Colorade Supreme Court broke with long-
standing precedent when it held that & non-client could maintain 2 claim
for negligent misrepresentation against attorneys in connsction with
alleged misrepresentations contained in opinion letters drafted by the
attorneys, Mebaify, Rider, Windhols & Wilson v Central Bank of Denver,
NA, 892 P2d 230 (Colo, 1995} (Rovira, C ., dissenting), Before Mebaffy,
Colorada courts followed the general rule that un attorney’s liability to a
non-client was limited to cases involving fraud or malice. See Schmidt «.
Frankewick, 819 P.2d 1074, 1079 (Cole.App. 1991). See alio Anderson,
“The Attorney’s Liability to Third Parties: An Update,” 25 The Colorads
Leruyer 61 (Dec. 1996) (“In general, the rule that en attorney is not Table
to 2 third party for damages resulting from attorney’s negligence, absent
conduct that is frandulent, malicious, or intentionally, tortious, is still the
lawin Colerade.”). .

2. See Colo. RPC 1.8(1} (“A lawyer shall not:Sl) make 2n agreement
prospectively fimiting the lawyer’s Hability 2% afiertt for malpractice unfess
the client is independently represented in maldng the agreement. . . .”)
{emphasis added). Opinions given to a client, however, are outside the
scope of this article,

3, Sez id. :

4. The New York State Bar Association Committee on Professional
Eithics issued a recent opinion stating that: “a] lawyer may ethically ask a
client to indemnify the lawyer against potential malpractice or other claims
by a third~party addresses of an opinion letter to the client.” See New York
State Bar Association Commitiee on Professions] Ethics, Op, 969 (Juae

12,2013}, citing “Report of the ABA Bustness Law Section Task Force on
Delivery of Document Review Reports to Third Parties,” 67 The Business
Lawyer 99,101 (Nov. 2011). As a practicat matter, however, seeking an
indernnification from a client for potential lishility to a thixd party axising
out of an apinion letter may be difficult. )

5. Colo. RPC 2.3(2) provides:

A lawyer may provide an evaluation of 2 matter affecting a client for

the use of sumneone other than the client if the lnwyer reasonably be-

lioves thit making the evaluation is compatible with other aspects of
the lawyer’s relationship with the client.

6, Calo, RPC 2.3, cmnt. 3 {ermphasis added),

7. 8ze Report of the ABA Business Law Section Task Force on Deliv-
ery of Document Review Reports to Third Pacties, sugra note 4.

8, Glazer er al., Glaver and FitzGibdon en Legal Opinions: Drafting,
Interpreting and Supparting Closing Opintons in Businéss Tionsactions § 1.6,1
{3xd ed., Aspen Publishers, 2008), citing Restatenent of the Law Governing
Laayers § 5201, -

9. 8e¢ Colo. RPC 4.1 (“[n the course of representing a client a lawyer
shall not knowingly: (=) make 2 false statement of material fact or faw to a
third pefson, ...).

10. §ee Thompson, “Real Estate Qpinlon Letter Practice,” Real Prop-
erty, Trus and Fstate Lawo Chapter 2 at §§ 2.1-2.8 (ABA 2009). See also
Glazer, supra note 821 § 1.7, =

1L, Ber Glages, supra nate 3 at § 1.3.2 (emphasis added) (internal dita-
tions omitted), - .

12. I disagrecing with the majority epinion from Colorado’s leading
-case helding that a non-client could maintsin 2 ¢laim for negligent mis-
representation in connection with opinion letters, Chief Justice Rovira
wrote;

‘While counsel was aware that the opinions would he relied upon to

evaluate the merit of the existing lowsuit and e fsk of harm, nowhere

in the record nor the Jetters does it indicate that counsel knew ehe pur-

pese of the opinion was to transform them from advisozs to insurers.
Mehaffy, 892 P2d at 243 (Rovira, C.J,, dissenting),

13. See Restatement (Second) of Torts § 552 (1977):

One who, in the course of his business, profession or employment , .,

supplies false information for the guidance of others in their business

tmansactions, is subject to liability for pecuniary loss caused to them by

their jussifiable raliance upon the information, if he fafls to exercise rea-

sonable care or competence in obtaining of communicating the infor-

mation. . .. {emphasls added).

14. Rastatement (Second) of Torts § 552, cmit. as

When the harm that is caused is only pecuniary loss, the courts have

found it necessary to adopt 2 more restrictive nule of liability, because

of the extent to which misinformation may he, and may be expected to

be, cixcalated, and the magnitude of losses which may follow from re-

liance upon it ... when there is no intent to deceive but only good faith

coupled with negligence, the fault of the maker of the misrepresenta-

tion Is sufficiently less to justiy a narrowsr responsibility for its conge-

quences. o

15. Glazes and Lipson, “Courting the Suicide King,” 17 Business Law
Today 59, 60 {Mlarch/Aprit 2008} (“The consequence has been to expose
apinion givers to defenss costs of potentially tens of millions of dollars ard
damages claims that far exceed what they can afford to lose.™). Ses 2o
Paddocle, “Torts—Negligent Misrepresentation—L iability of Attorneys
to Third Parties Through Opinion Letters—A Well Intentioned Rule
Which May Stifle the Legal Profession if Not Modified—Mebaffy, Rider,
Findholz & Wiliom v. Central Bank Denvsr; N4, 892 P.2d 230 (Celo.
1995)," 38 South Twas L.Rev. 325 (March 1997) (discussing potertial
negative consequences and burdens that unfimited exposure to lisbility w
third parties for opinion fetters may ereate in the fegal profession).

16.En Mebaffy, 892 P.3d 230, both the individual attomeys and the firm
were sued. See 2o AHen v, Steelz, 252 P.3d 476 (Calo. 2011) (nonclient
sued attorney and law fim for nepligent mistepresertation).

17, See Seenford v. Kobey Bros. Consr, Corp., 489 P24 724, 725 (Colo,
App.1984): o

Neither the doctrine of respondeat suparior nov the fiction of corporate

existence bars Jmposition of individual lishility for individual acts of

negligence, even the individual is acting in o representative capacity:

{citatlons omitred), . . I :
Furthermore, in Colorado, CRCP 265 states that owners of u professional
company organized to render legal services o

shall be deemed to agree, by reason of the rendering of legal services by

any attorney through the professional compny, that each of thern who

Is an-owner at theitime of the commission of 2ny act, error, or omission

in the rendering of legal services by any owner or other person for

whose acts, errors, or omissions the professional company is liabls,

assunes, jointly and severally to the extent provided by this Rule the

linbility of the professional company for such act, exror or omission,
This exception may not apply; howeves, i the ovmer does not dizectly par-
ticipate in the act, error; or omission for which lisbility is Incurred. See
CRCP 265(a)(2). L ' o

18.1n a divided opinion, the Colorads Supreme Court found that the
opirdon Jetters at fssue in Mebaf5 “[made] statements that may constituta
statements of fact, not merely representations of law” §92 P2d 4t 238, In a
spitited dissent, Chief Justice Rovira expressly disagreed with the major-
ity’s conclusion stating that the letters “contain[ed] no such specific rep-
resentation regarding the adoption of the factusl fladings” and that “no
doubt exists that the sequired factual findings were made by both the vot-
exs and the Town council.” Mebaff, 892 P2d at 245 (Rovira, C.J., dissent-
ing). Therefore, the opinion lettets were not sepresentations of fact but
mere representations of law, Jd. L

18. See “Statement on the Role of Customary Prnctice in the P:epa.faﬂ
tion and Undesstanding of Third-Party Lega! Opinions,” 63 The Business
Lowgyer 1277 { Aug. 2008): ‘ '

The role of customary practice in third-party legal opinion practice is

well established. The American Law Institute’s Restatemens ( Third) of
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the Law Governing Lawyers states: “In giving ‘closing’ opinions, lawyers
typically use custorn and practice to provide abbreviated opinions that
facilitate closing. Such opinions may not recite certain assumptions,
limitations, and standards of diligence because they are understood
between counsel.” ' ' '
TriBar also has published extensive materlals on opinion letter drafting,
including customary usage and practice, assumptions, and presumptions,
52z, ez, “Third-Party Closing’ Opinions: A Report of the TriBar Opinion
Committee,” 53 The Business Lawyer 551 (Feb. 1598). Furthermore, the
ABA, through its Legal Opinions Committee of the ABA Section of
Business Law, also has a website dedicated to legal opinion drafting that
provides "access to reports and other materials useful in‘opinion practice,
++ " See Legal Opinion Rescurce Center, apps.americanbar.org/buslaw/tri
bar. For example, the Legal Opinions Comnittee recently issued its “Re-
port on the 2010 Survey of Law Firm Opinion Practices,” regarding law
firm practices for opinion letters. This survey included standard limita-
tions in opinions such s “Opinions oa Law of Another State” and “No-
Litigation Confirmations.” Legal Cpinions Committes of the ABA Sec-
tion of Business Law, “Report on the 2010 Survey of Law Firm Opinion
Practices,”68 The Business Lawyer 785 (May 2013). The Repatt does not
inchude any information or survey questions regarding law firms limiting
liabifity in opinion letters. The above-refarenced authorities and publica-

tions do not appear to have addressed specific limitations on liability in
opinions, )

20. Sze Glazer and Lipson, supra nots 15 2t 60 (suggesting a provision
for mandatery arbitration may limit costs to defend): Loo, “Lisbility for
Opinion Letiers,” 725 PLI/Corp. 573 (PLL/Corp, Law & Proc. Courss
Handbook Series No. B4-6961, 1991) (discussing procedural aspects to
limiting artorney liabifiey.

21, ez supra note 12.

22, Ser 17A Am jur. 24 Contracts § 34 {Feb. 2003) {consent meay be
implied from acts). See alro Northern Maine Thansport, LLG v, OneBeacon
A Ins. Ca,, 820 F.Supp.2d 139 (D.Me. 2011) (courts determine whether
parties have aseented to terns of an egreement based on theit conduet and
words), TAM.A, Inc. o, Rocky Mountain Airways, Ine, 713 24 882, 888
(Colo. 1986}

{E]vidence of the parties’ conduct, their oral statements and their writ-

ings, and other evidence illuminating the circumstances surrountding

the making of an agreement are admissible to clarify the intent and
purpose of the parties,

23.8¢eeid, :

24, The references in this suggested provision to Judicial Arbiter Group
aad the Colorado statute should be replaced appropriately for practitioners
outside Colorado, B
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